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EEPORTS  OF  CASES 


THE  DISTRICT  COUBTS    OP  APPEAL 


or 


STATE  OF  CALIFORNIA. 


[(St.  No.  1985.    Beoond  Appellate  District— February  15,  1916.] 

CHARLES  R.  McCARTY,  Petitioner,  v.  THE  SUPERIOR 
COURT  OP  THE  STATE  OP  CALIFORNIA,  IN  AND 
FOR  THE  COUNTY  OP  LOS  ANGELES,  and  the 
Honorable  FRED  H.  TAFT,  Judge  Thereof,  Respond- 
ents. 

iPFXAif  noM  Juanoifs  Ooubv— ExonrKm  lo  Substixs  on  Afpial 
Bond— KoncB  ov  must  bi  Filed  With  Justice. — A  notiee  of  ez- 
eeption  to  the  sufSciency  of  snretieo  on  an  undertaking  on  appeal 
from  a  judgment  of  a  jnitiee's  eourt,  in  order  to  be  effectual,  must 
te  filed  with  the  justice. 

APPLICATION  originally  made  in  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of  Pro- 
hibition to  restrain  the  Superior  Court  of  Los  Angeles  County 
from  proceeding  with  the  trial  of  a  certain  action  on  an  appeal 
from  the  Justice's  Court 

The  facts  are  stated  in  the  opinion  of  the  court 

Niles  Chapin  Polsom,  for  Petitioner, 

Pendell  ft  Oleason,  for  Respondents. 

(TAMES,  J. — ^Application  has  been  made  on  the  part  of  the 
petitioner  for  a  writ  of  prohibition  to  restrain  the  superior 
court  from  proceeding  with  the  trial  of  a  certain  action,  taken 

SOOeLApp.— 1 
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2  MoCarty  v.  Superior  Court.     [30  Cal.  App. 

on  appeal  from  the  justice's  court  of  Los  Angeles  township  to 
said  superior  court,  and  in  which  this  petitioner  is  the  plain- 
tiff. The  action  was  commenced  in  the  justice's  court  on  the 
23d  of  February,  1915,  and  judgment  was  thereafter  rendered 
against  one  Leuschner,  the  defendant.  The  defendant  gave 
notice  of  appeal  and  undertaking  on  appeal  in  the  amount  re- 
quired by  law.  As  ground  for  the  writ  here  sought  it  is  alleged 
that  the  sureties  on  the  undertaking  on  appeal  failed  to  justify 
after  exception  had  been  taken  to  their  sufficiency,  and  that 
therefore,  under  the  provisions  of  section  978a  of  the  Code  of 
Civil  Procedure,  the  appeal  should  have  been  dismissed  by  the 
superior  court.  A  motion  was  made  in  the  superior  court,  ask- 
ing for  an  order  dismissing  the  appeal  for  want  of  jurisdiction 
in  the  court  to  hear  the  matter  because  of  the  failure  of  the 
sureties  to  justify.  Upon  the  alternative  writ  issuing,  an  answer 
was  filed  on  behalf  of  respondents  herein.  One  of  the  disputed 
questions  between  the  parties  was  as  to  whether  in  fact  service 
of  notice  of  exception  to  the  sureties  was  made.  The  petitioner 
here  contends  that  he  made  such  service  by  delivering  the  no- 
tice of  exception  to  the  defendant  in  the  justice's  court  action, 
and  the  defendant  contends  that,  as  attorneys  had  appeared 
for  him  at  the  trial  of  the  action  in  the  justice's  court,  they 
were  entitled  to  have  the  notice  of  exception  to  the  sureties 
served  upon  them;  that  otherwise  such  service  would  be  in- 
effectual. The  defendant  in  the  justice's  court  action  further 
contends  that,  even  though  it  might  be  lawful  to  serve  a  notice 
of  exception  to  sureties  on  an  undertaking  on  appeal  on  a  de- 
fendant in  person,  in  fact  such  service  was  not  made.  How- 
ever, we  are  of  the  opinion,  as  this  court  has  heretofore  decided, 
that  a  notice  of  exception  to  the  sufficiency  of  sureties  on  an 
undertaking  on  appeal  from  a  judgment  of  a  justice's  court, 
in  order  to  be  effectual,  must  be  filed  with  the  justice.  {Budd 
Y.  Superior  Court,  14  Cal.  App.  256,  [111  Pac.  628].)  No- 
where in  the  petition  filed  herein  is  it  set  forth  that  the  notice 
of  exception  to  the  sureties  was  ever  filed  with  the  justice,  and 
referring  to  the  certified  copy  of  the  justice's  transcript  which 
is  attached  to  the  answer  of  respondents,  we  find  no  record 
showing  that  any  notice  of  exception  was  filed  in  the  justice's 
court,  or  any  papers  at  all  referring  to  the  sufficiency  of  the 
undertaking  on  appeal.  In  the  case  above  cited,  this  court  has 
intimated  that  it  is  not  essential  that  such  a  notice  of  exception 
shall  be  served  upon  the  party  or  his  attorney,  but  that  it  must 
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be  filed  with  the  justice.    The  reasons  upon  which  that  holding 
is  based  are  quite  fully  set  forth  in  the  opinion. 
The  application  for  a  peremptory  writ  ia  denied. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[GIt.  No.  1<»6.    Second  Appellate  District.— IVbraar^  28,  IMO.! 

SAN  DIMAS  QUARRY  COMPANY  (a  Corporation),  Ap- 
peUant,  v.  AMERICAN  SURETY  COMPANY  OF 
NEW  YORK  (a  Corporation),  Respondent 

Street  Law— Bkcovest  upon  Bond-^Plaoi  ov  Fqjng  Statement  of 
Claih^ — In  a  eaae  of  street  improvement  work  done  under  eon- 
tract  with  a  municipal  corporation  in  accordance  with  the  Street 
Work  Act  of  1885  (Yrooman  Act)  and  amendments  thereto,  a 
claimant  furnishing  material  therefor  who  seeks  to  recover  on 
the  bond  given  in  connection  with  the  contract  must  file  his  state- 
ment of  claim,  as  directed  bj  section  6^  of  such  act,  with  the 
superintendent  of  streets,  and  such  a  statement  filed  with  the  board 
of  trustees  and  not  delivered  to  such  superintendent  or  filed  in  his 
ofSce  is  not  a  compliance  with  such  section,  although  the  same 
was  addressed  to  both  the  superintendent  and  board  of  trustees. 

I]>. — Public  Work — Fhjno  Statement  of  Claim — Inappucabilitt  to 
Conteacts  Under  Vrooman  Act. — The  act  of  March  27,  1897 
(Stats.  1897,  p.  201),  requiring  mechanics  emplojed  upon  public 
work  who  seek  to  recover  upon  the  contractor's  bond  to  file  the 
statement  of  their  claims  with  the  board  of  trustees,  is  not  ap- 
plicable to  work  done  under  the  Yrooman  Act,  as  the  adoption  of 
section  6%  of  such  act  (Stats.  1899,  p.  23)  in  1899  repealed  the 
act  of  1897  in  so  far  as  such  act  could  be  said  to  be  applicable 
to  work  which  came  under  the  scope  of  such  section. 

In. — Statutoey  Bond — Conditions  of  Eecovebt. — In  an  action  to  re* 
cover  upon  such  a  bond  it  is  essential  that  the  plaintiff  show  that 
all  the  requisites  of  the  statute  have  been  observed,  as  he  cannot 
recover  thereon  as  a  eommonrlaw  bond. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loi 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Eugene  P.  McDaniel,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Flint,  Oray  &  Barker,  Gray,  Barker  &  Bowen,  and  William 
A«  Bowen,  for  Appellant 

A.  J.  Sherer,  Arthur  Q.  Baker,  and  W.  M.  Walker,  for 
Bespondent 

CONREY,  P.  J.— The  plaintiff  appeals  from  the  judgment 
entered  in  this  action  in  favor  of  defendant  American  Surety 
Company  of  New  York,  and  also  appeals  from  an  order  deny- 
ing  plaintiff's  motion  for  a  new  trial. 

On  April  8,  1911,  one  L.  H.  McGowan,  as  contractor,  en- 
tered into  a  contract  with  the  street  superintendent  of  the 
city  of  Covina  for  certain  street  improvement  work.  The 
contract  was  authorized  and  the  work  done  in  accordance 
with  the  Street  Work  Act  of  1885,  commonly  known  as  the 
Vrooman  Act,  and  the  amendments  thereto.  In  connection 
with  the  act  of  entering  into  this  contract,  and  on  the  same 
date,  the  contractor,  as  principal,  and  the  defendant  Ameri* 
can  Surety  Company  of  New  York,  as  surety,  executed  a 
bond  to  the  city  of  Covina,  payable  in  the  event  that  said 
principal  should  fail  to  pay  for  any  materials  furnished  for 
the  work  of  improvement  described  in  the  contract,  or  for 
any  work  or  labor  done  thereon  of  any  kind ;  and  the  bond 
by  its  terms  was  made  for  the  benefit  of  any  and  all  persons, 
companies,  or  corporations  performing  labor  on  or  furnishing 
material  to  be  used  in  said  work  of  improvement  The  plain- 
tiff having  furnished  materials  for  that  work  and  the  prin- 
cipal having  failed  to  pay  therefor,  this  action  was  prosecuted 
to  recover  on  the  bond. 

Section  6^  of  the  Vrooman  Act  was  adopted  in  1899,  and 
requires  the  contractor  to  give  a  bond  such  as  was  given  in 
this  case.  That  section  further  provides:  "Any  material- 
man, person,  company,  or  corporation,  furnishing  materials 
to  be  used  in  the  performance  of  said  work  specified  in  said 
contract,  •  •  .  whose  claim  has  not  been  paid  by  the  said 
contractor,  company,  or  corporation,  to  whom  the  said  con- 
tract was  awarded,  may,  within  thirty  days  from  the  time 
said  improvement  is  completed,  file  with  the  superintendent 
of  streets  a  verified  statement  of  his  or  its  daim,  together 
with  a  statement  that  the  same,  or  some  part  thereof,  has  not 
been  paid.  At  any  time  within  ninety  days  after  the  filing 
of  such  dainii  the  person,  company,  or  corporation,  filing  the 
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same,  or  their  assignfl,  may  commence  an  action  on  said  bond 
for  the  recovery  of  the  amount  due  on  said  claim,  ..." 
The  oourt  found,  and  the  evidence  shows,  that  appellant  did 
not,  within  thirty  days  after  said  improvement  was  com- 
pleted, or  at  all,  file  with  the  superintendent  of  streets  any 
statement  of  its  claim.  It  did,  within  said  period  of  thirty 
days,  prepare  a  statement  of  claim  in  due  form  and  send  it 
with  a  letter  addressed  to  the  board  of  trustees  of  the  city  of 
Covina.  This  letter,  signed  by  an  attorney  of  the  plaintiff, 
stated  that  ''We  herewith  file  said  claim  with  the  board  of 
trustees  of  the  city  of  Covina."  The  statement  of  daim  was 
reodved  by  the  city  derk,  who  opened  it  and  placed  it  in  the 
dty's  safe,  to  which  the  president  of  the  board  of  trustees 
and  the  derk  had  access.  The  evidence  shows  that  the  state- 
ment of  daim  was  not  ddivered  to  the  superintendent  of 
streets  or  filed  in  his  ofSce,  that  it  was  never  in  his  possession 
or  under  his  control,  and  that  he  did  not  even  know  of  its 
existence  until  at  least  six  months  after  it  was  received  by 
the  derk. 

There  is  another  statute,  approved  March  27,  1897,  en- 
titled, ''An  act  to  secure  the  payment  of  the  daims  of  mate- 
rialmen, mechanics,  or  laborers,  employed  by  contractors 
upon  state,  municipal,  or  other  public  work."  (Stats.  1897, 
p.  201.)  This  act  provides  that  "Every  contractor,  person, 
company,  or  corporation,  to  whom  is  awarded  a  contract  for 
the  execution  or  performance  of  any  building,  excavating,  or 
other  mechanical  work,  for  this  state,  or  by  any  county,  dty 
and  county,  city,  town,  or  district  therein,  shall,  before  enter- 
ing upon  the  performance  of  such  work,"  file  a  bond  as 
described  in  said  act.  The  required  provisions  of  the  bond 
under  this  act  and  the  purposes  of  the  bond  and  the  require- 
ment as  to  giving  of  notice  of  daim  prior  to  the  commence- 
ment of  any  action  thereon,  are  stated  in  terms  almost  identi- 
cal with  the  language  used  in  section  6^  of  the  Yrooman 
Act,  but  with  one  important  difference.  The  act  of  1897  (as 
in  force  when  the  bond  sued  on  herein  was  made)  required 
that  a  daimant  seeking  to  recover  upon  such  bond,  ''shall, 
within  thirty  days  from  the  time  such  work  is  completed,  file 
with  the  commissioners,  managers,  trustees,  ofScers,  board  of 
supervisors,  board  of  trustees,  common  council,  or  other  body 
by  whom  such  contract  was  awarded,  a  verified  statement," 
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etc.;  whereas  section  6^^  (enacted  in  1899)  of  the  Vrooman 
Act  requires  that  the  statement  of  claim  be  filed  ivith  the 
niperirUendent  of  streets. 

Although  the  notice  of  claim  in  this  case  begins  with  the 
words,  ''To  the  Superintendent  of  Streets  and  Board  of  Trus- 
tees of  the  City  of  Covina,  State  of  California,"  we  cannot 
agree  that  the  act  of  the  plaintiff  in  filing  it  or  sending  it 
to  be  filed  with  the  board  of  trujstees  was  in  any  sense  a  com- 
pliance with  the  requirement  of  section  6^^  that  the  claim  bo 
filed  with  the  superintendent  of  streets.  If  section  6^^  con- 
stitutes the  law  applicable  to  this  case,  it  must  be  concluded 
that  the  plaintiff  has  failed  to  perform  a  necessary  condition 
precedent  to  its  right  to  recover  against  the  surety  on  the 
bond. 

Although  the  act  of  1897  is  quite  general  in  its  terms,  it  is 
at  least  doubtful  whether  it  ever  was  intended  to  apply  to 
contracts  awarded  under  the  terms  of  the  Yrooman  Act.  Al- 
though contracts  under  the  Yrooman  Act  are  awarded  by  the 
city  authorities  and  entered  into  by  the  superintendent  of 
streets,  the  funds  for  payment  of  the  contractor  are  obtained 
by  special  assessments  levied  against  the  property  fronting 
upon  the  street,  and  are  not  paid  out  of  the  city  treasury. 
French  v.  PowM,  135  Cal.  636,  [68  Pac.  92],  relied  upon  by 
appellant  as  an  instance  where  a  bond  given  to  secure  pay- 
ment of  claims  arising  out  of  the  construction  of  a  tunnel 
was  held  to  be  a  bond  given  under  the  act  of  1897,  is  not  in 
point.  The  contract  in  that  case  was  not  made  under  the 
Vrooman  Act,  but  was  made  by  the  city  on  its  own  behalf 
and  the  work  was  paid  for  out  of  the  general  funds  of  the 
city.  But  even  if  it  be  conceded  that  the  act  of  1897  at  the 
time  of  its  enactment  was  applicable  to  the  case  of  street 
work  done  under  the  Vrooman  Act,  then  we  are  of  the  opin- 
ion that  the  adoption  of  said  section  6^^  (approved  February 
21, 1899;  Stats.  1899,  p.  23)  repealed  the  act  of  1897  in  so  far 
as  that  act  could  be  said  to  be  applicable  to  work  which  came 
within  the  scope  of  section  6V^.  If  such  street  work  was  in- 
cluded in  the  act  of  1897,  it  was  a  special  class  of  work  dis- 
tinct in  character  from  work  under  contracts  made  and  paid 
for  directly  by  the  state  or  any  of  its  subdivisions.  It  was 
competent  for  the  legislature  to  enact  legislation  particularly 
applying  to  this  class  of  work.    In  so  doing  the  legislature, 
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no  doubt  for  sufficient  rea^sons,  determined  that  a  claimant 
under  the  bond  should  file  his  claim  with  the  superintendent 
of  streets.  Under  this  provision  the  surety  on  the  bond,  if 
it  desired  to  know  whether  any  claims  had  been  filed  under 
which  it  would  be  liable,  would  be  entitled  to  examine  the 
records  of  the  office  of  tiie  superintendent  of  streets  at  the 
expiration  of  thirty  days  from  the  time  of  completion  of  the 
improvement,  to  ascertain  whether  any  claims  had  been  filed. 
If  it  found  no  claims  filed  there,  no  duty  devolved  upon  it 
to  extend  its  inquiry  to  other  city  offices,  and  it  might  safely 
neglect  to  concern  itself  further  with  regard  to  the  contract 
or  bond,  or  with  regard  to  the  responsibility  or  solvency  of 
its  principal.  To  hold  otherwise  would  be  contrary  to  the 
plain  purpose  of  enactment  of  section  6^. 

Finally,  counsel  for  appellant  insist  that  it  is  entitled  to 
recover  upon  the  bond  as  a  common-law  bond,  in  which  event 
it  was  not  required  to  file  notice  of  claim  with  any  city  officer. 
Upon  this  matter  there  was  a  conflict  of  authority  which  had 
not  been  settled  when  appellant's  briefs  were  filed  in  this 
case.  Since  that  time,  however,  the  cases  upon  which  it  re- 
lies have  been  overruled.  We  refer  to  Miles  v.  Baley,  170 
Gal.  151,  [149  Pac.  45],  decided  by  the  supreme  court  of 
California  on  May  11, 1915.  The  bond  in  that  case  was  given 
under  the  act  of  1897  and  in  connection  with  a  contract  for 
the  erection  of  a  high-school  building.  Referring  to  Union 
Sheet  Metal  Works  v.  Dodge,  129  Cal.  390  [62  Pac.  41],  and 
People's  Lumber  Co.  v.  OiUard,  136  Cal.  55,  [68  Pac.  576], 
the  court  conceded  that  the  opinions  in  those  cases  do  tend 
to  sustain  the  position  that  an  instrument  like  the  one  there 
under  consideration  might  be  upheld  as  a  good  common-law 
bond  without  regard  to  the  statute  requiring  the  giving  of  a 
bond;  and  then,  after  discussing  certain  other  decisions  and 
the  reasons  therefor,  definitely  concluded  that  Union  Sheet 
Metal  Works  v.  Dodge,  and  People's  Lumber  Co.  v.  OiUard 
should,  as  to  this  particular  question,  be  regarded  as  over- 
ruled. 

In  MUes  v.  Baley,  170  Cal.  151,  [149  Pac.  45],  it  was  dis- 
tinctly stated  that  **it  the  instrument  is  a  statutory  bond,  it 
was  mranifestly  essential  for  the  plaintiff  to  show  that  all  the 
requisites  of  the  statute  vital  to  the  support  of  an  action 
upon  the  bond  by  materialmen,  etc.,  had  been  observed  by  his 
assignors,  and  the  silence  of  plaintiff  respecting  that  vital 
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matter  amoanta  to  a  total  failure  to  ftate  a  cause  of  action 
upon  the  bond  in  favor  of  plaintiff  or  hia  assignoia.''    The 
rule  80  stated  is  applicable  in  the  case  at  bar* 
The  judgment  and  order  are  affirmed. 

Tames,  J^  and  Shaw,  J.,  concurred. 


[Ctf.  No.  1980.    eeeima  AppeOstt  Disiriet— l^brasfy  tt,  ItlC] 

CHAKLES   ORCHAEDSON,  Respondent,  ▼.  SHELDON 
CHRISTIE,  Appellant 

OLilM    AND   DXUYEBT— PUADmO— DXSGSIFTIOK    Of    PBORlTr— WAmM 

or  OBjEonoN. — la  an  action  in  daim  and  ddiTery  to  reeover  eer- 
tain  oil  paintings,  where  some  of  the  paintings  are  not  named  ia 
the  complaint,  bnt  are  definitely  referred  to  as  being  pictures  made 
by  the  plaintifl  and  at  that  time  held  in  poesession  by  the  defend- 
ant, and  it  is  alleged  that  the  subjects  thereof  are  not  named  and 
described,  because  they  have  escaped  the  memory  of  the  plaintiff 
and  that  defendant  has  denied  him  access  to  the  property,  an 
objection  to  the  compltint  on  the  ground  that  the  description 
of  the  paintings  is  insufficient  should  have  been  raised  by  de* 
murrer  for  uncertainty,  and  it  cannot  be  raised  upon  appeal,  the 
eomplaint  stating  a  cause  of  action  and  the  defendant  having  met 
the  issues  by  answering  without  demurrer. 

Id. — TOBM  or  Judgment. — ^A  judgment  in  an  action  of  daim  and  de- 
livery providing,  after  ordering  recovery  of  the  paintings  therein 
described,  "that  plaintiff  is  entitled  to  judgment  for  the  sum  of 
$12,500  in  the  event  that  said  pictures  are  not  returned  to  the 
plaintiff  herein  by  said  defendant,''  but  not  using  the  original 
form  of  ''do  have  and  recover,"  etc,  is  sufficient,  at  the  phrase 
''in  the  event  that  said  picture*  are  not  returned  to  the  plaintiff 
herein  by  said  defendant,"  is  substantially  the  same  as  the  statu- 
tory words,  "in  case  the  delivery  cannot  be  had,"  when  viewed  in 
the  light  of  the  purpose  of  that  provision  in  the  statute. 

Id. — AiiTEBNATivi  Judgment. — While  in  such  an  action  a  judgment 
must  ordinarily  be  in  the  alternative,  one  that  is  not  is  not  void, 
and  whether  or  not  it  is  even  erroneous  depends  upon  the  faots 
of  the  particular  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Willis  I.  Morrison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 
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Eendrick  ft  Ardia,  for  Appellant. 
Andrew  J,  Copp,  Jr.,  for  Beapondenl 

CONBBY,  P.  J.— This  appeal  is  from  the  judgment  and  ia 
presented  on  the  jndgment-roll.  The  aetion  was  brought  to 
recover  possession  of  110  oil  paintings  and  other  pictures,  of 
which  the  plaintiff  was  the  owner  and  entitled  to  their  posses- 
sion,  and  which  were  wrongfully  detained  from  him  by  the 
defendant. 

Appellant's  first  point  is  that  some  of  the  pictures  were  not 
named  in  the  complaint.  The  judgment  purports  to  be  for 
106  of  these  pictures,  and  they  are  named  in  the  judgment. 
Those  which  are  not  named  in  the  complaint  are  definitely  re- 
ferred to  as  being  pictures  made  by  the  plaintiff  and  at  that 
time  held  in  possession  by  the  defendant  and  it  is  alleged  that 
the  subjects  thereof  are  not  named  or  described,  because  the 
subjects  have  escaped  the  memory  of  the  plaintiff  and  that 
the  defendant  has  denied  him  access  to  the  property.  This 
objection  grounded  on  defects  in  description  should  have  been 
raised  by  demurrer  for  uncertainty.  The  complaint  stated 
a  cause  of  action  and  the  defendant  met  the  issues  by  answer- 
ing, without  demurrer.  {KeUy  ▼.  Murphy,  70  Cal.  560,  [12 
Pac.  467] ;  Hatuiey  v.  Kocher,  123  Cal.  77,  [55  Pac.  696].) 

Appellant  next  contends  that  the  judgment  should  be  re- 
versed because  it  does  not  provide  an  alternative  recovery  for 
the  value  of  the  property  in  case  a  delivery  cannot  be  had. 
(Code  Civ.  Proc,  sec.  667.)  The  judgment,  after  ordering 
recovery  by  the  plaintiff  of  the  property  therein  described, 
states  ''that  plaintiff  is  entitled  to  judgment  for  the  sum  of 
$12,500,  in  the  event  that  said  pictures  are  not  returned  to  the 
plaintiff  herein  by  said  defendant,"  but  does  not  use  the  ordi- 
nary form  of  ''do  have  and  recover,"  etc.  If  this  amounts 
to  a  money  judgment,  it  complies  with  the  statute.  If  it  does 
not  amount  to  a  money  judgment,  it  is  difficult  to  see  how  the, 
defendant  is  injured  thereby,  or  how  he  can  daim  that  there 
has  been  any  miscarriage  of  justice  which  would  entitle  him 
to  a  reversal.  The  phrase,  "in  the  event  that  said  pictures 
are  not  returned  to  the  plaintiff  herein  by  said  defendant," 
is  substantially  the  same  as  the  statutory  words,  "in  case  a 
delivery  cannot  be  had,"  when  viewed  in  the  light  of  the 
purpose  of  that  provision  in  the  statute.  That  purpose  is  indi- 
cated in  M$ad$,  Seaman  it  Co.  v.  Lasar,  92  Cal.  221,  225,  [28 
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Pac.  935] y  as  follows:  '^The  plaintiffs  are  not  entitled  to  re- 
cover from  the  defendants  the  value  of  the  property,  unless 
they  are  unable  to  deliver  it.  The  defendants  are  entitled  to 
satisfy  the  plaintiflFs'  claim  by  a  delivery  of  the  property  sued 
for,  and  can  be  compelled  to  pay  its  value  only  in  case  such 
delivery  cannot  be  had."  In  Reiser  v.  Levering,  29  Cal.  App. 
41,  [154  Pac.  281],  decided  by  this  court  November  22,  1915, 
referring  to  the  subject  of  form  of  judgment  in  actions  to 
recover  possession  of  personal  property,  we  said:  **In  the 
earlier  cases  it  was  held  to  be  imperative  that  the  judgment 
be  in  the  alternative  form,  and  such  judgments  for  possession 
only,  without  providing  for  a  recovery  of  the  value  thereof  in 
case  delivery  could  not  be  had,  were  reversed  even  at  the  in- 
stance of  the  defendant.  {Berson  v.  Nunan,  63  CaL  550; 
Stewart  v.  Taylor,  68  Cal.  5,  [8  Pac.  605],  and  other  cases.) 
But  this  rule  was  seriously  questioned  in  Claudius  v.  Aguirre, 
89  Cal.  506,  [26  Pac.  1077],  and  Erreca  v.  Meyer,  142  Cal. 
808,  310,  [75  Pac.  826].  The  law  seems  to  be  that,  while  the 
judgment  must  ordinarily  be  in  the  alternative,  yet  'a  judg- 
ment that  is  not  in  the  alternative  is  not,  however,  void,  and 
whether  or  not  such  a  judgment  is  even  erroneous  must  de- 
pend upon  the  facts  of  the  particular  case.'  These  later 
decisions  might  be  sufficient  to  support  a  complaint  and  judg- 
ment for  mere  possession  of  property  without  regard  to  the 
value  thereof,  if  the  case  as  a  whole  appeared  to  be  within 
the  jurisdiction  of  the  court.''  Upon  the  facts  of  this  par- 
ticular case,  we  are  satisfied  that  the  judgment  contains  no 
defect  of  form  that  can  be  of  advantage  to  the  defendant  upon 
this  appeal. 
The  judgment  is  affirmed. 

James,  J.,  and  Shaw^  J.,  ecmeurred. 
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[(St.  No.   1634.    Fint   Appellate   Distriet.— rtobmary  29,   1916.] 

KEHRLEIN-SWINERTON  CONSTRUCTION  COMPANY 
(a  Corporation)  y  Appellant,  ▼•  M.  A.  RAPKEN,  Be- 
spondent 

AonoN  BT  Corporation — ^Forfbiturb  or  Charter— Suiticibnct  ov 
AvERMKNT  IN  ANSWER. — In  an  action  brought  bj  a  eorporation  for 
damages  for  breach  of  eontraet,  the  ineapacify  of  the  plaintiff 
to  begin  or  maintain  the  action  beeauee  of  the  prior  forfeiture 
of  its  charter  is  sufficientlj  put  in  iwroe,  in  the  abeenee  of  special 
demurrer,  bj  the  averment  in  the  answer  "that  the  plaintiff  is 
not  now,  or  Tvao  at  the  time  of  the  filing  of  the  complaint,  a  corpora- 
tion organized  or  existing  under  or  bj  wtne  of  the  laws  of  the 
state  of  Califomia  or  of  any  state,  and  that  prior  to  the  commence- 
ment  of  this  action  the  said  plaintiff,  after  due  and  regular  pro- 
ceedings for  that  purpose  had  forfeited  its  charter  as  a  cor- 
poration and  as  such  ceased  to  exist,  and  ever  sinee  said  time 
has  ceased  to  be  a  corporation." 

Id. — Corporation  Law — Forveiturb  of  Chartkr  fob  Nonpayment  of 
LiosNSB  Tax — ^Evidence. — The  only  competent  proof  of  the  for- 
feiture of  the  franchise  of  a  corporation  for  the  nonpayment  of 
its  license  tax  is  the  Governor's  proclamation  declaring  such  for- 
feiture, or  a  certified  copy  thereof,  and  the  eertificate  of  the 
Secretary  of  the  State  as  to  certain  data  of  record  in  his  office  is 
not  sufficient  proof  thereof. 

Id. — StJBSTITOTION   OF   DIRECTORS   A8   PaRTT  PliAINTIFF — FORFEITURE   OF 

Charter  Prior  to  Action  Brought — Bight  of  C^»poration.— 
Where  during  the  trial  of  an  aetion  brought  by  a  corporation  in  its 
corporate  name  it  is  shown  that  the  franchise  of  the  corporation 
had  been  forfeited  prior  to  the  commencement  of  the  action,  the 
plaintiff  has  the  right  nevertheless  to  have  the  names  of  its  di- 
rectors as  trustees  substituted  for  its  oim  name  as  party  plaintiff. 
Id.— Substitution  of  Trustees — ^When  Proper. — ^When  in  the  course 
of  an  action  it  is  brought  to  the  attention  of  the  court,  either  by 
the  pleadings  and  proof  of  the  defendant  or  by  the  suggestion  of 
the  fact  on  the  part  of  the  plaintiff,  that  the  names  of  the  trustees 
of  the  corporation  should  appear  in  the  place  of  the  corporation 
Itself  as  party  plaintiff,  and  when  it  clearly  appears  that  the 
cause  of  action  is  unchanged  and  that  the  real  parties  in  interest 
remain  the  same,  and  that  the  meritorious  defenses  of  the  de- 
fendant will  be  unaffected,  and  that  the  only  purpose  and  effect 
of  the  proposed  amendment  is  the  mere  formal  change  in  the 
names  of  the  party  plaintiff  without  any  change  in  the  sub- 
stantial rights  and  relations  of  the  real  actors  in  the  case,  the 
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«0!irt  flhonld  order  th«  labstitutioa  made,  and  it  is  an  abuse  of 
discretion  to  refuse  to  do  so. 
Id. — Status  or  Dibeotobs. — The  directors  of  every  corporation,  whether 
it  has  forfeited  its  charter  or  not,  are  the  real  persons  and  actors 
in  actions  begun  by  it  or  for  its  benefit,  and  this  being  so,  it  does 
not  seem  to  be  so  material  in  what  name  thej  begin  the!r  actions 
■0  long  as  the  identitj  of  their  aet  at  the  aet  of  the  corporation 
is  undeniable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tlie 
City  and  County  of  San  Francisco,  and  from  an  order  dis- 
missing the  action  and  from  an  order  denying  a  motion  to 
vacate  such  order.    George  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  M.  Cannon,  and  Eingsley  Cannon,  for  Appellant 

William  G.  Weiss,  for  Respondent 

BICHAUDS,  J. — This  action  was  commenced  by  the  plain- 
tiff as  a  corporation  against  the  defendant  to  recover  the  sum 
of  six  hundred  dollars  for  the  alleged  breach  of  a  contract  in 
writing  for  the  supplying  by  plaintiff  to  the  defendant  of 
cert€dn  labor  and  materials  to  be  used  in  the  construction  of 
a  building,  which,  it  is  alleged,  were  furnished  but  for  which 
the  defendant  refused  to  pay. 

The  plaintiff  averred  its  corporate  existence  in  the  usual 
form.  The  defendant  denied  this  allegation  and  alleged 
''that  the  plaintiff  is  not  now,  or  was  at  the  time  of  the  filing 
of  the  complaint,  a  corporation  organized  or  existing  under  or 
by  virtue  of  the  laws  of  the  state  of  California  or  of  any  state, 
and  that  prior  to  the  commencement  of  this  action  the  said 
plaintiff,  after  due  and  regular  proceedings  for  that  purpose 
had  forfeited  its  charter  as  a  corporation  and  as  such  ceased 
to  exist,  and  ever  since  said  time  has  ceased  to  be  a  corpora- 
tion." 

Upon  the  trial  of  the  ease,  and  after  the  plaintiff  had 
proffered  some  of  its  proofs  as  to  its  cause  of  action,  the  de- 
fendant offered  in  evidence  the  certificate  of  the  Secretary  of 
State  for  the  avowed  purpose  of  showing  that  the  plaintiff 
had  forfeited  its  charter  in  the  state  of  California  in  the  year 
1907,  through  the  nonpayment  of  its  license  tax.  The  plain- 
tiff objected  to  this  offer;  the  court  overruled  such  objection 
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and  admitted  the  paper,  which  was  in  the  ordinary  form  of  a 
certificate  by  the  Secretary  of  State  as  to  the  existence  of  the 
facts  which  the  statute  of  1908  provided  as  predicate  for  the 
proclamation  of  the  Qovemor  that  the  charters  of  certain  de- 
linquent corporations  were  from  and  after  a  specified  date  to 
be  forfeited.  Thereafter  and  toward  the  close  of  the  trial 
the  plaintiff  offered  some  evidence  showing  that  the  directors 
of  the  plaintiff  were  Emil  Kehrlein,  Oliver  Kehrlein,  and 
Alfred  Swinerton,  and  thereupon  moved  the  court  for  an 
order  of  substitution  of  the  names  of  said  persons  as  parties 
plaintiff  in  place  of  the  said  corporation.  This  motion  was 
denied  by  the  court,  which  thereupon  of  its  own  motion  en- 
tered an  order  dismissing  the  action,  and  also  thereupon 
entered  judgment  in  favor  of  the  defendant  and  against  the 
plaintiff  and  for  costs. 

Thereafter  the  plaintiff  moved  the  court  to  vacate  and  set 
aside  its  order  dismissing  the  action,  which  motion  was  denied. 

From  these  two  orders,  and  also  from  the  judgment  in  de- 
fendant's favor  and  for  costs,  the  plaintiff  prosecutes  this 
appeal. 

Three  questions  are  presented  upon  this  appeal.  The  first 
of  these  has  reference  to  the  sufficiency  of  the  defendant's 
answer  in  attempting  to  allege  the  incapacity  of  the  plaintiff 
to  begin  or  maintain  this  action  because  of  the  prior  forfeiture 
of  its  charter,  the  averment  of  the  answer  in  that  respect  being 
above  set  forth.  While  this  averment  is  loosely  and  inarti- 
ficially  drawn,  we  think  it  is  sufficient  in  the  absence  of  a 
special  demurrer  to  put  in  issue  the  forfeiture  of  the  plain- 
tiff's charter. 

The  next  question  rdates  to  the  form  and  sufficiency  of  the 
defendant's  offered  proof  of  such  forfeiture  occurring  through 
the  nonpayment  of  its  license  tax.  While  it  may  be  true  that 
the  certificate  of  the  Secretary  of  State  will  suffice  to  prove 
prima  facie  the  existence  or  nonexistence  of  certain  data  of 
which  his  office  is  the  only  proper  place  of  record — such,  for 
example,  as  the  fact  of  the  nonpayment  of  the  plaintiff's 
annual  license  tax — we  have  had  our  attention  drawn  to  no 
statute  which  purports  to  make  the  certificate  of  the  Secre- 
tary of  State  prima  facie  or  any  evidence  of  the  contents  of 
such  a  document  as  the  Governor 's  proclamation  declaring 
the  forfeiture  of  the  charter  of  such  corporations  as  may  have 
failed  to  pay  such  tax.    In  the  absence  of  such  a  statute  the 
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only  proper  proof  of  such  a  document  would  be  the  original 
or  a  certified  copy  of  it,  and  this  not  having  been  produced, 
and  the  proclamation  of  the  Governor  being  an  essential  step 
in  the  procedure  for  the  forfeiture  of  the  charter  of  such 
corporation  as  the  plaintiff  was,  we  are  constrained  to  hold 
that  the  certificate  of  the  Secretary  of  State  was  incompe- 
tent to  prove  the  forfeiture  of  the  plaintiff's  charter  for  the 
nonpayment  of  its  license  tax.  {Murphy  v.  Sumner,  74  Cal. 
816,  [16  Pac.  3] ;  3  Jones  on  Ev.,  pp.  584,  585.) 

The  next  contention  of  the  appellant  is  that  the  court  erred 
in  denying  the  plaintiff's  motion  for  leave  to  substitute  the 
names  of  the  trustees  of  the  plaintiff  corporation,  and  that  the 
court  committed  the  further  error  of  thereupon  dismissing  the 
action* 

The  motion  of  the  plaintiff  for  leave  to  make  the  substitu- 
tion in  the  names  of  the  parties  plaintiff  was  made  toward  the 
dose  of  the  trial,  and  was  necessarily  predicated  upon  the 
proposition  that  the  charter  of  said  corporation  had  been  for- 
feited for  some  cause  and  at  some  time  prior  to  the  time  the 
motion  was  made,  and  since  the  only  pretense  of  either  plead- 
ing or  proof  of  any  kind  presented  in  the  case  had  reference 
to  the  state  forfeiture  of  the  plaintiff's  charter  to  which  the 
certificate  of  the  Secretary  of  State  related,  it  must  be  con- 
cluded that  this  was  the  forfeiture  of  its  charter  upon  which 
the  counsel  for  plaintiff  predicated  his  motion.  It  might  well 
be  questioned  whether  the  plaintiff,  by  thus  assuming  that  the 
fact  of  the  forfeiture  of  its  charter  had  been  suflSciently 
proven  to  form  the  basis  for  its  said  motion,  has  not  waived 
the  point  as  to  the  competency  or  sufiiciency  of  such  proof, 
but  since  upon  a  retrial  of  the  case  these  defects  may  be 
remedied,  we  deem  it  proper  to  pass  to  what  will  ultimately 
prove  to  be  the  only  vital  issue  in  the  case,  which  is  the  ques- 
tion as  to  whether  plaintiff  had  the  right  to  have  the  names 
of  its  trustees  substituted  for  its  own  name  as  plaintiff  during 
the  trial  and  after  proof  or  suggestion  of  the  forfeiture  of  its 
charter  prior  to  the  commencement  of  the  action. 

There  are  two  lines  of  cases  which  seem  to  run  parallel 
bearing  upon  this  question.  The  courts  of  last  resort  in  this 
state  have  gone  far  in  holding  that  corporations  which  have 
permitted  themselves  to  come  within  the  ban  of  the  statute  by 
failing  to  pay  their  license  tax  cannot  be  permitted  to  do 
business  in  this  state  while  under  such  disability,  and  it  has 
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also  been  definitely  decided  that  the  institution  and  main* 
tenance  of  an  action  is  embraced  within  the  inhibition  of  the 
statute  with  respect  to  doing  business  after  such  forfeiture  of 
a  corporate  charter.  (Grossman  ▼.  Vivienda  Water  Co.,  150 
Cal.  575,  [89  Pac.  335] ;  Kaiser  L.  &  F.  Co.  v.  Cwry,  155  Cal. 
638,  [103  Pac.  841] ;  NewliaU  ▼.  Western  Zinc  Min.  Co.,  164 
Cal.  380,  [128  Pac.  1040] ;  Carpenter  ▼.  Bradford,  23  Cal. 
App.  560,  [138  Pac.  946].) 

On  the  other  hand,  it  has  been  held  in  a  long  line  of  well- 
eonsidered  cases  bearing  upon  the  rights  of  partnerships  or  of 
corporations  to  commence  or  maintain  actions  until  they  have 
complied  with  certain  requirements  of  the  legislature  restrict- 
ing such  right,  that  the  plea  and  proof  that  such  partnerships 
and  corporations  may  not  maintain  actions  while  under  the 
disabilities  provided  in  such  statutes  are  matters  of  affirma- 
tive defense,  and  are  in  the  nature  of  dilatory  pleas,  which  are 
waived  by  the  failure  on  the  part  of  the  defendant  to  make 
the  required  averments  and  proof;  and  that  in  the  absence 
of  such  plea  and  proof  a  partnership  or  a  corporation,  al- 
though subject  to  such  disabilities,  may  still  maintain  an 
action  and  recover  and  enforce  a  judgment  therein  in  its  own 
name.  (Bernheim  etc.  Co.  v.  Elmore,  12  Cal.  App.  85,  [106 
Pac.  720] ;  California  Sav.  &  Loan  8oc.  v.  Harris,  111  Cal. 
133,  [43  Pac.  525] ;  Alaska  Salmon  Co.  v.  Standard  Box  Co., 
158  Cal.  567,  576,  [112  Pac  454] ;  Reed  df  Co.  v.  HarshaU,  12 
Cal.  App.  697,  [108  Pac.  719].)  In  the  case  last  above  cited 
it  was  held  that  the  court  did  not  abuse  its  discretion  in  allow- 
ing the  substitution  of  the  names  of  the  directors  of  the  cor* 
poration  as  plaintiffs  in  lieu  of  the  name  of  the  corporation, 
after  the  defendant  had  set  forth  in  his  answer  that  the 
charter  of  the  corporation  had  been  forfeited  through  its 
failure  to  pay  its  license  tax.  {Beed  dk  Co.  v.  HarshaU,  12 
Cal.  App.  704,  705,  [108  Pac.  719].) 

In  the  recent  case  of  Loive  v.  Superior  Court,  165  Cal.  709, 
714,  [134  Pac.  190],  the  supreme  court,  in  considering  section 
10a  of  the  act  relating  to  the  payment  of  the  annual  license  tax 
by  corporations  (and  which  section  was  added  to  said  act  after 
some  of  the  cases  dealing  with  the  forfeiture  of  corporate 
charters  and  its  effect  upon  their  right  to  sue  or  to  be  sued 
in  the  corporate  name  had  been  decided),  held  that  under  said 
section  a  corporation  defendant,  whose  charter  had  been  for- 
feited after  the  commencement  of  the  action,  might  have  the 
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rait  against  it  maintained  either  in  its  own  name  or  in  the 
names  of  its  trustees,  and  in  so  deciding  the  court  commented 
upon  the  case  of  NewJuM  y.  Western  Zinc  Min.  Co.,  164  Cal. 
380,  [128  Pac.  1040],  as  not  in  conflict  with  this  view. 

In  the  still  later  case  of  Brandon  v.  Umpqua  L,  dk  T.  Co., 
166  Cal.  322,  [136  Pac  62],  the  supreme  court  cited  the 
Lowe  case  with  approval,  and  went  further  in  holding  that 
even  when  the  corporation  was  an  actor  after  the  forfeiture 
of  its  charter,  as  in  the  taking  of  an  appeal,  it  could  do  so 
in  its  own  name.  It  is  true  that  in  that  case  the  court  in- 
timates that  this  rule  would  not  apply  to  actions  in  which 
the  corporation  was  the  plaintiff,  but  this  would  only  be  to 
furnish  a  stronger  reason  why  the  trial  court  should  permit 
the  substitution  of  the  names  of  the  trustees  for  that  of  the 
corporation  whenever  the  forfeiture  of  its  charter  for  any 
cause  is  made  to  appear. 

It  is,  however,  urged  by  the  respondent  that  this  principle 
should  not  be  given  application  to  a  case  wherein  the  action 
has  been  begun  by  the  corporation  in  its  own  name  after  its 
charter  and  right  to  do  business  has  been  withdrawn.  But 
we  think  that  this  is  a  distinction  which  should  not  in  the 
interests  of  justice  prevail  unless  the  language  of  the  act 
is  so  dear  and  explicit  as  to  require  it.  The  present  case 
is  such  an  action  as  could  well  have  been  begun  during  the 
process  of  winding  up  the  affairs  of  the  defunct  cori)oration, 
and  which  the  statute  expressly  permits  to  be  begun  and 
maintained  by  the  former  directors  of  the  corporation  acting 
as  trustees  for  its  stockholders  in  thus  seeking  to  collect  its 
assets.  An  examination  of  the  tenns  of  section  10a  of  the 
license  tax  act  will  show  that  it  is  nowhere  expressly  stated 
or  required  therein  that  the  trustees  of  the  defunct  corpora- 
tion, in  settling  its  affairs  and  in  taking  such  legal  proceed- 
ings as  may  be  necessary  so  to  do,  must  act  in  their  own 
names  instead  of  in  the  name  of  the  corporation.  The  fact 
is  that  the  directors  of  every  corporation,  whether  it  has 
forfeited  its  charter  or  not,  are  the  real  persons  and  actors 
in  actions  begun  by  it  or  for  its  benefit,  and  this  being  so, 
it  does  not  seem  to  be  so  very  material  in  what  name  they 
begin  their  action  so  long  as  tiie  identity  of  their  act  as  the 
act  of  the  corporation  is  undeniable.  This  is  the  utmost 
that  ths  defendant  in  aetions  of  this  eharaeter  should  have 
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the  right  to  require  for  bis  own  protection  against  the  poesi* 
bili^  of  being  twice  vexed  upon  the  same  obligation. 

A  very  interesting  analogy  involving  the  right  and  duty  of 
the  trial  court  to  permit  the  substitution  of  the  name  of  one 
plaintiff  for  that  of  another  when  no  actual  change  is  being 
effected  in  the  real  actors  in  the  litigation  is  presented  in  tiie 
case  of  Beardon  v.  Bdlaklala  C.  C.  Co.,  193  Fed.  189,  the 
very  apt  language  and  citations  of  which  have  a  direct  bear- 
ing upon  the  principle  involved  in  the  case  at  bar. 

When  in  the  course  of  an  action  it  is  brought  to  the  at- 
tention of  the  court,  either  by  the  pleadings  and  proof  of  the 
defendant  or  by  the  suggestion  of  the  fact  on  the  part  of 
the  plaintiff,  that  the  names  of  the  trustees  of  the  corporation 
should  appear  in  the  place  of  the  names  of  the  corporation 
itself  38  a  party  plaintiff,  and  when  it  clearly  appears  that 
the  cause  of  action  is  unchanged  and  that  the  real  parties 
in  interest  remain  the  same,  and  that  the  meritorious  de- 
fenses of  the  defendant  will  be  unaffected,  and  that  the  <mly 
purpose  and  effect  of  the  proposed  amendment  is  the  mere 
formal  change  in  the  names  of  the  parties  plaintiff  without 
any  change  in  the  substantial  rights  and  relations  of  the  real 
actors  in  the  case,  the  court  should  order  the  substitution 
made,  and  it  was  an  abuse  of  discretion  for  the  court  to 
refuse  so  to  do  in  the  instant  case. 

It  follows  necessarily  that  upon  both  grounds  above  dis- 
cussed the  court  was  in  error  in  dismissing  the  action  and  in 
causing  judgment  to  be  entered  in  the  defendant's  favor  and 
for  his  costs.    The  motion  to  dismiss  is  denied. 

The  judgment  and  orders  appealed  from  are  reversed* 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  March  30, 1916,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  tne  supreme 
court  on  April  27,  1916. 

to  OaL  Appw— S 
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[Crim.  No.  008.    Flnl  Appellate  Bistriet.— Febmarf  29,  1916.] 

THE  PEOPLE,  Appellant,  v.  CHIN  TOU,  Respondent 

CkiiONAL  Law— IicPKRSONATioN — Information  —  Essentials  or. — An 
informatiaii  charging  one  with  impersonating  another  sfaoold  allege 
affirmatively  the  things  required  by  snbdivision  3  of  section  529  of 
the  Penal  Code,  or  else  it  shonld  appear  from  the  aet  of  impersona- 
tion that  the  injury  or  the  benefit  referred  to  in  the  section  would 
have  been  produced. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  sustaining  a  demurrer 
to  information.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  S.  Webb,  Attorney-General,  and  J.  H.  Riordan,  Deputy 
Attomey-Oeneral,  for  Appellant 

Edward  F.  Moran,  for  Respondent 

THE  COURT.— This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  an  information,  wherein  the  defendant  was 
charged,  under  the  provisions  of  subdivision  3  of  section  529 
of  the  Penal  Code,  with  impersonating  another  person.  The 
demurrer  was  grounded  mainly  upon  the  contention  that  the 
information  did  not  state  facts  sufficient  to  constitute  a 
public  offense,  because  it  did  not,  either  expressly  or  by  im- 
plication, allege  that  the  impersonation  by  the  defendant  of 
another  person  had  the  effect  of  making  the  latter  liable 
to  any  suit  or  prosecution,  or  to  pay  any  sum  of  money,  or 
to  incur  any  charge  or  forfeiture,  whereby  any  benefit  might 
accrue  to  the  defendant  or  to  any  other  person. 

We  think  that  the  information  should  have  alleged  affirma- 
tively the  things  required  by  subdivision  3  of  section  529  of 
the  Penal  Code,  or  else  that  it  should  have  appeared  from 
the  act  of  impersonation  that  the  injury  or  the  benefit  re- 
ferred to  in  the  section  would  have  been  produced;  that  is 
to  say,  there  might  be  a  case  where  the  very  act  of  impersona- 
tion itself  would  show  upon  its  face  that  an  injury  or  a 
benefit  would  accrue;  but  if  it  did  not  so  show,  then  the 


Digitized  by 


Google 


Feb.  1916.]  Hassbt  v.  BuGGLBa  19 

information  should  have  alleged  in  express  terms  that  that 
benefit  or  that  injury  did  accrue  or  occur,  as  the  case  might 
be.  We  think  the  order  appealed  from  should  be  affirmedi 
and  that  is  the  order. 


[dr.  No.  1740.    First  Appellate  Dlstriet— Fbbrnarr  t»,  1916.] 

STUART  A.  HASSET,  Administrator,  etc.,  Respondent,  v. 
MARY  A.  RUGGLES,  Administratrix,  etc.,  et  al., 
Appellants. 

Bar  I^ANdsoo  Stock  and  Exosangb  Boabi>— Ownership  or  Pbopistt. 
The  property  pnrehMed  by  the  San  Francisco  Stock  and  Ezebange 
Board  at  an  early  date  in  the  history  of  the  association  by  contri* 
bntions  and  fees  of  membership  for  the  purpose  of  having  a  build- 
ing for  the  eonvenience  of  the  members  and  their  business  was  in 
aqoity  the  property  of  such  members^  notwithstanding  that  the  title 
thereto  was  taken  in  the  name  of  a  corporation  composed  entirely 
of  sQch  members  known  as  the  Company  of  Associated  Stockholders, 
which  had  no  other  purpose  for  existence  than  to  hold  the  legal  title 
to  the  property  and  manage  the  same  for  the  benefit  of  the  mem- 
bers of  the  board. 

Id.— Bklationship  Bktwxin  Members  and  Boabd— "Seat."— Under  the 
articles  of  agreement  creating  the  San  Francisco  Stock  and  Ex- 
change Board,  the  rights  and  equities  of  its  members  with  respect 
to  the  assets,  and  the  particular  advantages  which  accrued  to  each 
member  thereof,  were  all  comprised  and  defined  by  the  terms  "the 
•eat  and  privileges  of  membership,"  and  each  member  in  good  stand* 
Ing  could  dispose  of  his  "seat,**  and  with  the  consent  of  the  board 
Introduce  his  successor  in  interest  into  the  body  of  its  membership, 
and  in  ease  of  the  death  of  a  deceased  member  the  board  itself  was 
given  the  right  and  charged  with  the  duty  of  disposing  of  the 
"seat"  for  the  benefit  of  the  widow  and  children  of  the  deceased 
member;  and  in  case  of  a  delinquent  member,  the  president  of  the 
board  became  invested  with  a  trusteeship  over  the  "seat,"  with 
power  of  disposition  and  of  distributing  the  proceeds  among  those 
of  his  fellow-memben  who  were  creditors. 

Id^— Division  of  Pbogeeds  —  Aobeement  or  Living  Members  —  Share 
07  Deceased  Member— Waiver.-— The  execution  of  a  written  agree- 
ment, after  the  sale  of  the  property,  by  all  the  living  members  of 
the  board  to  divide  the  proceeds  of  the  sale  among  themselves  and 
the  representatives  of  deceased  members,  gives  the  representative  of 
a  deceased  member,  who  did  not  sign  such  agreement,  an  equal  ad* 
fmntago  with  one  who  did,  where  it  appears  that  the  former  was 
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not  given  an  opportunity  to  sign  or  participate  in  its  benefits,  as 
the  execution  of  the  agreement  constituted  a  -vnAver  on  the  part  of 
the  living  members  to  any  portion  of  the  share  of  sach  deceased 
member. 

Id. — Sai«b  of  Pbopibtt—- PsopoEnoNATE  Share  of  Pbooebds  of  Deobased 
Member  in  Qood  Standing — Disteibution  Among  Cbeditoes — Il- 
legal Action  of  Pbbsidkmt  of  Boaed.— Upon  a  sale  of  the  prop- 
erty of  the  San  Frandseo  Stock  and  Exchange  Board,  the  president 
of  the  board  to  whom  was  paid  over,  as  trustee,  the  proportionate 
share  of  the  proceeds  of  the  sale  belonging  to  a  deceased  member, 
has  no  right  to  distribute  the  same  among  the  asserted  creditors  of 
the  deceased,  where  sach  member  was  in  good  standing  at  the  time 
of  death  and  had  not  disposed  of  his  "seat^  in  the  board. 

Id. — AonoN  to  Becovxb  Shaee — ^Findings — Equttablb  lNTEBEST^-^Ck>N- 
TINUINO  SECinuTT. — In  an  action  by  the  administrator  of  the  estate 
of  the  deceased  member  of  such  board  to  recover  the  share  of  the 
proceeds  of  the  sale  to  which  said  estate  is  entitled,  the  issue  that 
under  the  constitution  and  by-laws  of  the  association  the  equitable 
interests  of  every  member  therein  shall  be  and  remain  a  continuing 
security  to  all  members  of  the  board  with  whom  he  might  deal  for 
the  performance  of  his  contracts  and  the  fulfillment  of  his  obliga- 
tions, is  covered  by  the  finding  that  the  deceased  was  in  good  stand- 
ing and  owed  no  obligations  to  the  members  thereof. 

L».— iNmOTBDNESS  OF  DECEASED  MBMBBE  TO  FKUiOW-MlMBBBS— iMMA- 

TBUAUTT— Effeov  OF  Waivib.— The  question  whether  or  not  the  do- 
•eased  mentber  at  the  time  of  his  death  was  indebted  to  his  f  ellow- 
memben  fai  any  smn  is  not  material,  by  reason  of  the  waiver  of 
any  claim  te  any  portion  of  the  share  ef  eoeh  member  from  the  exe- 
ention  of  the  agreement. 

Lk.— Pabtt  Plaintiff--6x7B8titdtion  of  Heb  fob  Administbatob.— In 
each  aa  action  the  defendants  cannot  contend  that  the  administra- 
tor had  no  authority  to  bring  the  action,  or  that  the  judgment  was 
in  favor  of  a  person  not  an  original  party  to  the  action,  by  reason 
of  the  substitution  of  the  only  heir  of  the  deceased  as  plaintiff  with- 
out objeetion. 

Id. — Judgment  —  Members  of  Boaed  and  President.  —  A  judgment  in 
such  action  against  all  the  members  of  the  board  as  well  as  its  presi- 
dent is  proper,  where  it  is  shown  that  at  all  times  such  president 
was  the  authorized  agent  of  the  board. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Troutt,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
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Aitken  ft  Aitken,  for  Appellants, 
Cuflhing  &  Ciushixig,  and  Grant  ft  Zimdan,  for  Bespondent 

BICHAItDS,  J. — TYuB  is  an  action  originally  commenced 
by  the  plaintiff  aa  the  administrator  of  the  estate  of  F.  A. 
Hassey,  deceased,  against  A.  B.  Buggies  and  a  number  of 
other  persons  comprising  the  membership  of  the  San  Fran- 
cisco Stock  and  Exchange  Board,  an  unincorporated  aasociar 
tion,  to  recover  the  sum  of  four  thousand  dollars. 

The  facts  out  of  which  this  alleged  indebtedness  arose  are 
substantially  undisputed.  The  San  Francisco  Stock  and  Ex- 
change Board  was  organized  in  the  year  1862  by  the  Yolun- 
taiy  association  of  its  members  for  tiie  purpose  of  mutually 
fadlitating  the  business  in  which  they  were  severally  en- 
gaged. Articles  of  agreement  creating  the  association  were 
adopted  which  formed,  and  still  form,  its  constitution  and 
by-laws,  and  set  forth  the  object  and  functions  of  the  asso- 
ciation, the  powers  and  duties  of  its  officers,  and  the  rights 
and  privileges  of  its  membership.  By  the  terms  of  these 
articles  of  agreement  it  was  provided  that  the  legal  title  and 
ownership  of  all  the  property,  effects,  and  assets  of  the 
association  should  vest  in  its  officers  in  trust  for  the  benefit 
and  enjoyment  of  its  members;  that  no  member  under  any 
circumstances  should  be  deemed  to  have  or  claim  or  possess 
any  individual  right,  title,  or  interest  in  the  property  or 
assets  of  the  association  except  when  the  same  should  be 
finally  dissolved  and  its  effects  distributed  among  its  re- 
maining membership;  that  in  the  event  of  the  death  of  a 
solvent  member  the  board  should  dispose  of  his  vacant  seat 
to  the  best  advantage  for  the  benefit  of  his  widow  and 
children,  or  of  those  persons  who  should  be  designated  by 
him  in  his  last  will  and  testament  as  entitled  thereto,  pro- 
vided that  no  nominee  of  a  retiring  or  deceased  member 
should  acquire  any  right  to  such  seat  or  privileges  of  mem- 
bership until  elected  thereto  as  provided  by  the  constitution; 
that  in  the  event  of  the  sospension  or  delinquency  of  a  mem- 
ber his  seat  and  privileges  of  membership  should  revert  to 
the  board,  tiie  president  of  which  was  in  such  event  consti- 
tuted a  trostee,  with  authority  to  sell  the  said  seat  and 
privileges  of  such  delinquent  member,  and  devote  the  pro- 
ceeds of  such  sale  to  the  discharge  of  the  obligations  to  his 
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creditors  among  his  fellow-members  of  the  assodatioiL  It 
was  further  provided  that  the  seat  and  privileges  of  every 
member  should  be  deemed  and  taken  to  be,  as  long  as  he  re- 
mained a  member,  a  continuing  security  to  all  members  of 
the  board  with  whom  he  might  deal  according  to  its  rules 
for  the  performance  of  his  contracts  and  the  fulfillment  of 
his  engagements. 

The  record  in  the  present  cases  discloses  that  F.  A.  Hassey 
became  a  member  of  the  association  a  few  years  after  its 
formation,  and  continued  to  be  such  member  thereof  up  to 
the  time  of  his  death  in  the  year  1897,  and  that  at  the  said 
time  of  his  death  said  F.  A.  Hassey  was  a  member  in  good 
standing  therein,  and  had  not  been  suspended  or  declared 
delinquent,  nor  had  his  seat  or  privileges  therein  ever  been 
sold  either  for  the  benefit  of  his  heirs  or  his  creditors  among 
his  fellow-members  of  the  board,  or  otherwise.  The  record 
in  the  present  case  further  discloses  that  at  an  early  date  in 
its  history  the  association,  desiring  for  the  convenience  of  its 
members  and  their  business  a  building,  purchased  a  certain 
property,  raising  the  purchase  price  therefor  by  contribu- 
tions and  fees  of  membership.  At  the  time  of  this  pur- 
chase it  was  deemed  advisable  to  form  a  holding  corporation 
in  order  to  take  the  title  and  manage  the  said  property. 
This  was  done;  a  membership  corporation  known  as  the 
•'Company  of  Associated  Stockbrokers*'  was  formed,  having 
no  capital  stock,  and  with  its  membership  limited  to  the  mem- 
bers of  the  San  Francisco  Stock  and  Exchange  Board,  and 
which  corporation  had  no  other  purpose  for  existence  than 
to  hold  the  legal  title  to  the  property  and  manage  the  same 
for  the  benefit  of  the  members  of  said  board.  The  property 
thus  purchased  and  held  was  retained  until  the  year  1903, 
when  it  was  sold  for  the  net  sum  of  two  hundred  and  seventy 
thousand  dollars.  Thereupon  the  then  living  members  of  the 
San  Francisco  Stock  and  Exchange  Board  concluded  to  divide 
said  sum  of  money  among  themselves  and  among  certain 
successors  of  deceased  members,  and  accordingly  there  was 
caused  to  be  prepared  and  executed  a  receipt  in  the  following 
form: 

•'San  Francisco,  Cal.,  July  24,  03. 

••Received  of  the  Company  of  Associated  Stock  Brokers  the 
gum  of  three  thousand  dollars  ($3,000.00)  being  my  propor- 
tion of  the  sum  of  $270,000.00  distributed  by  the  said  corn- 
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pany  as  part  of  the  proceeds  realized  from  its  real  estate  on 
Pine  street  in  San  Francisco. 

*'And  I  do  hereby  ratify  each  and  every  act  done  by  said 
corporation  or  its  directors  or  o£5cers  in  connection  with  said 
sale  and  distribution ;  and  I  hereby  consent  that  in  said  dis- 
tribution all  of  the  owners  of  seats,  whether  delinquent  or 
otherwise  in  the  San  Francisco  Stock  and  Exchange  Board, 
shall  be  recognized  as  entitled  to  participate  in  said  distri- 
bution. And  I  hereby  waive  and  release  all  interest  in  or 
daim  to  the  proceeds  of  said  sale  except  as  paid  to  me  here- 
with. 

"(Signed) " 

Upon  signing  the  foregoing  receipt  each  of  the  members 
of  the  association  executing  the  same  received  the  sum  of 
three  thousand  dollars,  and  every  member  of  the  association, 
or  the  representatives  of  the  deceased  members  thereof,  signed 
the  said  receipt  and  received  the  said  sum  of  three  thousand 
dollars  as  his  or  their  proportionate  share  in  the  division  of 
said  larger  sum  of  money,  except  the  estate  or  legal  represen- 
tatives of  F.  A.  Hassey,  deceased,  who  were  not  given  an 
opportunity  to  sign  and  execute  said  receipt  and  who  re- 
ceived no  portion  of  said  sum  of  money.  Instead,  the  said 
Company  of  Associated  Stockholders  paid  over  the  sum  of 
three  thousand  dollars,  representing  the  Hassey  share  in  the 
aforesaid  division,  to  A.  B.  Buggies,  who  received  the  same 
as  the  president  of  the  San  Francisco  Stock  and  Exchange 
Board,  and  who,  while  admitting  the  receipt  of  said  money, 
refused  to  pay  over  any  portion  thereof  to  the  estate  or  legal 
representatives  of  F.  A.  Hassey,  but,  on  the  contrary,  claimed 
and  exercised  the  right  to  distribute  the  same  among  certain 
persons  whom  he  asserted,  and  now  asserts,  to  have  been  the 
creditors  of  said  F.  A.  Hassey  at  the  time  of  his  death ;  and 
this  action  having  been  thereafter  brought,  he  and  his  fellow- 
defendants  herein  undertook  to  justify  such  refusal  and  action 
on  his  part  upon  said  ground  and  under  the  provisions  of  the 
constitution  and  by-laws  of  the  association  above  set  forth. 

The  trial  court  rendered  judgment  in  favor  of  the  plaintiff 
as  the  successor  in  heirship  and  interest  of  said  F.  A.  Hassey, 
deceased,  and  against  all  of  the  said  defendants  for  the  said 
sum  of  three  thousand  dollars,  with  legal  interest  up  to  the 
of  such  judgment;  and  from  such  judgment  and  the 
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order  denying  the  defendants'  motion  for  a  new  trial  they 
proeeeate  this  appeaL 

The  ehief  and,  in  fact,  the  only  substantial  contentions  of 
the  appellants  herein  are  that  the  evidence  in  the  case  is  in- 
sofficient  to  sustain  the  findings  of  the  court,  and  that  the 
findings  in  their  turn  do  not  support  the  judgment.  A  care- 
ful examination  of  the  record,  however,  convinces  us  that 
the  foregoing  facts  are  fairly  deducible  from  the  evidence 
in  the  case,  and  th^  are  substantially  set  forth  in  the  findings 
with  certain  immaterial  exceptions  to  be  hereafter  noted ;  and 
hence  that  the  only  real  issue  before  us  is  as  to  whether  the 
findings  support  tiie  judgment 

The  solution  of  this  question  will  depend  upon  the  answer 
to  be  given  to  the  following  inquiries:  (1)  What  interest  did 
F.  A.  Hassey  have  during  his  lifetime  in  the  particular  prop- 
erty of  the  San  Francisco  Stock  and  Exchange  Board  the 
title  to  which  was  held  by  the  Company  of  Associated  Stock- 
brokers, and  from  the  sale  of  which  the  money  was  derived, 
for  his  proportionate  share  of  which  his  successor  in  interest 
brings  this  action  t  (2)  What  effect  did  the  execution  of 
the  receipt  and  agreement  of  the  several  members  of  the 
association  other  than  F.  A«  Hassey,  executed  by  them  upon 
the  distribution  of  said  money,  have  upon  his  right  or  that 
of  his  successor  in  interest  to  recover  in  this  form  of  action  f 

The  relation  between  the  members  of  the  San  Francisco 
Stock  and  Exchange  Board  and  the  Company  of  Associated 
Stockbrokers  was  considered  in  the  early  case  of  CluU  v. 
Lweland,  68  Cal.  254,  [9  Pac.  133],  wherein  it  was  decided 
that  the  property  standing  in  the  name  of  the  latter  corpora- 
tion was  in  equity  the  property  of  the  members  of  the  said 
Stock  and  Exchange  Board.  This  being  the  case,  and  the 
membership  of  said  corporation  being  composed  wholly  of 
the  membership  of  the  said  board,  the  existence  and  actions 
of  the  said  corporation  as  to  the  holding  or  disposing  of  this 
particular  property,  and  also  as  to  the  distribution  of  the 
proceeds  of  the  sale  thereof  among  the  members  of  the  said 
Stock  and  Exchange  Board,  who  were  at  all  times  and  in 
all  forms  the  equitable  owners  thereof,  becomes  an  immaterial 
factor;  for  the  case  stands  as  though  the  property  at  all 
times  had  been  held  in  the  names  of  the  denoted  officers  of 
the  Stock  and  Exchange  Board  who  under  its  constitution 
and  by-laws  were  invested  with  the  title  to  all  its  property 
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in  trust  for  the  benefit  of  the  membership  of  the  unincor- 
porated association.  Under  the  articles  of  agreement  cre- 
ating the  said  Stock  and  Exchange  Board,  the  rights  and 
equities  of  its  members  with  respect  to  the  assets,  and  the 
particular  advantages  which  accrued  to  each  member  thereof, 
were  all  comprised  within  and  defined  by  the  terms  "the  seat 
and  privileges  of  membership."  B7  its  constitution  and  by- 
laws a  retiring  member  in  good  standing  could  dispose  of  his 
seat  and  privileges  of  membership,  and  with  the  consent  of 
the  board  might  introduce  his  successor  in  interest  into  the 
body  of  its  membership.  In  the  case  of  a  deceased  member 
the  board  itself  was  given  the  right  and  charged  with  the 
duty  of  disposing  of  the  seat  and  privileges  of  the  deceased 
member  for  the  benefit  of  his  widow  and  children,  or  of  those 
persons  designated  in  his  will  as  entitled  thereto.  In  case  of 
a  member  delinquent  in  the  matter  of  keeping  his  contracts 
or  paying  his  obligations  as  to  his  fellow-members,  the  presi- 
dent of  the  board  became  invested  with  a  trusteeship  over 
the  seat  and  privileges  of  the  said  delinquent,  with  power  to 
dispose  of  the  same  in  the  same  manner  that  a  person  retiring 
while  in  good  standing  might  dispose  of  his  seat  and  privi- 
leges, and  of  distributing  the  proceeds  of  such  distribution 
among  those  of  his  fellow-members  who  were  his  creditors. 
These  provisions  of  the  constitution  bounded,  defined,  and 
limited  the  control  of  the  members  of  the  association  over 
their  equitable  interest  therein,  and  also  bounded,  limited, 
and  defined  the  rights  and  powers  of  the  board  and  its  offi- 
ceiB  in  respect  of  the  equitable  interests  of  delinquent  mem- 
bers, as  well  as  the  method  by  which  alone  those  powers  and 
rights  could  be  exercised.  {Shannon  v.  Cheney,  156  Cal.  567, 
[105Pac.588].) 

From  this  discussion  the  following  conclusions  logically  re- 
sult; If  F.  A«  Hassey  at  the  time  of  his  death  was  a  member 
of  the  board  in  good  standing,  and  had  not  otherwise  disposed 
of  his  seat  and  privileges  therein,  the  board  became  invested 
with  the  right  and  duty  of  disposing  of  the  same  for  the  benefit 
of  his  widow  and  children  or  designated  devisees;  and  in  case 
tlie  board  failed  to  exercise  this  right  or  perform  this  duty, 
the  heirs  or  successors  in  interest  of  said  deceased  could  doubt- 
less have  compelled  such  action  by  some  appropriate  legal 
proceeding ;  and  in  such  action  the  form  in  which  the  property 
of  the  board  then  was,  whether  real  estate  or  money,  would  be 
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quite  immaterial,  for  the  reason  that  in  every  or  any  form  it 
waa  comprised  within  the  term  by  which  the  members  of  the 
board,  in  their  articles  of  agreement  creating  it,  had  seen  fit 
to  define  the  equitable  interests  of  each  member  therein,  viz, 
"the  seat  and  privileges  of  membership."  So,  also,  in  the 
case  of  a  delinquent  member,  the  only  method  by  which  his 
equitable  interest  in  the  properties  and  valuable  privileges  of 
the  board  could  be  distributed  by  the  president  of  the  board 
among  those  of  his  fellow-members  who  were  his  creditors  was 
by  a  similar  disposition  of  his  ''seat  and  privileges  of  member- 
ship," and  any  other  method  of  disposing  of  or  distributing 
the  equitable  interest  of  the  delinquent  member  in  the  prop- 
erty of  the  board  or  in  any  portion  thereof  would  be  illegal 
as  outside  of  the  articles  of  agreement  and  beyond  the  power 
of  the  president  of  the  board,  who  was  invested  with  a  trustee- 
ship over  the  said  equitable  interest  of  such  delinquent  member 
in  such  property. 

Applying  these  conclusions  to  the  facts  of  the  instant  case, 
it  would  necessarily  follow  that  the  attempted  action  of  A.  B. 
Ruggles,  as  president  of  said  board,  in  the  way  of  distribut- 
ing the  sum  of  three  thousand  dollars  which  had  come  into 
his  hands  as  the  trustee  of  whatever  equitable  interest  the 
successors  of  F.  A.  Hassey,  deceased,  had  therein,  among  cer- 
tain persons  who  were  asserted  to  be  creditors  of  said  F.  A. 
Hassey,  deceased,  was  illegal,  and  hence  ineffectual  either  to 
divest  the  said  A.  B.  Ruggles  of  the  said  fund,  either  in  his 
capacity  as  trustee  thereof  or  as  the  authorized  agent  of  said 
board  in  its  possession,  and  was  also  ineffectual  to  relieve  said 
A.  B.  Ruggles  or  his  fellow-members  of  said  board  of  his  or 
their  duty  to  account  for  the  same  to  the  successor  in  interest 
of  said  F.  A.  Hassey  in  some  appropriate  form  of  action. 

At  this  point,  however,  another  element  enters  into  the  case 
affecting  materially  the  rights  of  the  members  of  the  San 
Francisco  Stock  and  Exchange  Board  in  their  relation  to  each 
other,  and  to  their  equitable  interests  in  that  particular  por- 
tion of  the  property  of  said  association  which  was  derived 
from  the  sale  of  the  real  estate  held  for  their  benefit  by  the 
Company  of  Associated  Stockbrokers.  After  the  sale  of  said 
property  and  receipt  of  said  money  by  said  holding  company, 
the  living  members  of  the  San  Francisco  Stock  and  Exchange 
Board,  being  also  the  entire  membership  of  said  holding  com- 
pany, entered  into  the  agreement  to  divide  said  money  among 
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tliemselyes,  and  also  among  the  representatives  of  deceased 
members,  which  agreement  is  evidenced  by  the  receipt  above 
set  forth,  and  which  said  receipt  and  agreement  was  signed 
by  every  living  member  of  said  board  and  by  the  representa- 
tives of  every  deceased  member  thereof  except  F.  A.  Hassey ; 
and  thereupon,  in  accordance  wherewith,  every  member  of 
said  board  or  his  successor  in  interest,  with  this  single  excep- 
tion, received  his  or  their  proportionate  share  of  said  money, 
amounting  in  each  case  to  the  sum  of  three  thousand  dollars. 
By  the  terms  of  this  writing  and  by  its  execution,  the  provi- 
sions of  the  original  articles  of  agreement  between  the  mem- 
bers of  the  association  with  respect  to  their  rights  and  inter- 
ests in  this  property — or  rather,  in  this  particular  portion 
thereof — were  altered  to  the  extent  that  whereas,  under  their 
original  agreement  no  member  of  the  association  had  any  divi- 
sible interest  in  any  specific  portion  of  its  property  prior  to 
its  final  dissolution,  the  members  thereof  now  agreed  and 
undertook  to  presently  divide  this  particular  sum  of  money 
among  themselves.  That  the  members  of  an  unincorporated 
association  may,  by  the  consent  of  all  their  number  and  by 
an  appropriate  writing,  thus  alter  the  terms  of  their  original 
articles  of  association  there  can  be  no  doubt.  And  if  it  is 
claimed  that  F.  A.  Hassey  or  his  successor  in  interest,  not 
having  signed  or  executed  such  agreement,  may  not  have  or 
take  an  equal  advantage  therefrom,  the  answer  is  twofold: 
First,  the  record  shows  that  the  successor  in  interest  of  F.  A. 
Hassey,  deceased,  was  not  given  an  opportunity  to  sign  or 
execute  this  agreement  or  to  participate  in  its  benefits;  and, 
second,  that  notwithstanding  this  fact  the  plaintiff  has  chosen 
to  assent  to  it,  and  has  manifested  that  assent  by  the  institu- 
tion of  this  action.  And  it  further  appears  by  the  terms  of 
said  receipt  and  agreement  that  it  was  expressly  made  broad 
enough  to  include  every  member  of  the  association,  living  or 
dead,  within  its  terms,  and  thus  to  give  to  F.  A.  Hassey  or 
his  successor  in  interest  not  only  the  same  right  to  a  distribu- 
tive share  of  this  money  which  all  of  his  fellow-members 
undertook  to  exercise,  but  also  to  constitute  a  waiver  on  their 
part  of  all  right  or  daim  to  any  portion  of  his  share  in  said 
fund.  The  defendants  herein,  having  thus  admitted  the 
right  of  F.  A.  Hassey,  whether  delinquent  or  not,  to  his  equal 
distributive  share  of  said  money,  and  having  expressly  sur- 
rendered by  said  writing  all  of  their  interest  therein,  cannot 
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now  be  heard  to  claim  either  that  said  distribution  was  illegal, 
or  that  the  successor  in  interest  of  said  F.  A.  Hassey  is  not 
entitled  to  receive  the  proportionate  share  thereof  which 
would  otherwise  have  been  the  share  of  F.  A.  Hassey  had  he 
been  a  living  member  of  said  association  at  the  time  of  the 
distribution  of  said  fund. 

The  appellants  make  the  further  contention  that  the  find- 
ings of  the  court  to  the  effect  that  F.  A.  Hassey  was  not  in- 
debted to  any  of  his  fellow-members  of  the  association  at  the 
time  of  hia  death,  and  hence  had  no  creditors  to  whom  the 
president  of  the  board  could  lawfully  have  distributed  the 
money  in  question,  are  entirely  unsupported  by  the  evidence 
in  the  case.  The  record  upon  this  subject  shows  that  it  is 
averred  by  the  complaint,  and  admitted  by  the  defendants  in 
their  answer,  that  F.  A.  Hassey  was  at  the  time  of  his  death 
a  member  of  the  board  in  good  standing.  It  is  also  admitted 
therein  that  the  particular  sum  of  three  thousand  dollars  re- 
ceived by  the  president  of  the  association  represents  the  share 
in  the  larger  sum  to  which  F.  A.  Hassey  would  have  been 
entitled  had  he  been  a  member  in  good  standing  having  no 
creditors  among  his  fellow-members  of  the  association  at  the 
time  of  the  distribution  of  said  fund.  These  being  the  de- 
fendants' admissions,  the  burden  was  unquestionably  cast 
upon  them  to  show  a  rightful  distribution  of  this  money  to 
persons  other  than  F.  A.  Hassey  or  his  successor  in  interest, 
who  not  only  claimed  or  were  asserted  to  be  his  creditors,  but 
who  were  actually  proven  to  have  been  such  existing  creditors 
at  the  time  of  his  death.  No  such  proof  was  proffered  by 
the  defendants ;  no  showing  was  made  that  any  claims  of  such 
creditors  had  been  presented  to  the  estate  of  Hassey ;  no  sin- 
gle creditor  was  produced  to  testify  that  he  was  such;  no 
evidence  of  such  debts  was  presented;  and  whatever  was  said 
by  the  witnesses  for  the  defendants  upon  the  subject  of  Has- 
sey's  creditors  was  so  evidently  hearsay  as  to  amount  at  most 
to  no  more  than  the  statement  of  these  witnesses  that  there 
were  some  persons  who  claimed  to  be  creditors  of  Hassey, 
but  of  what  nature  or  legality,  or  in  what  amounts  these 
claims  consisted,  was  nowhere  stated.  Under  such  conditions 
it  is  clear  that  the  finding  of  the  court  can  be  justified  by 
the  absence  of  proof  upon  the  subject 

But  beyond  this  it  affirmativdy  appears  by  reference  to  the 
receipt  signed  by  every  member  of  the  board  other  than  F.  A. 
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Hassey  or  his  successor  in  interest,  and  hence  by  every  per- 
son who  could  have  been  his  creditor  among  its  members,  that 
each  and  all  of  them  expressly  waived  and  released  all  claim 
to  any  portion  of  said  money,  and  agreed  that  whether  delin- 
quent or  not,  F.  A.  Hassey  or  his  successor  in  interest  was 
entitled  to  said  distributive  share  of  said  fund.  This  being 
so,  it  became  immaterial  whether  or  not  F.  A.  Hassey  was 
indebted  to  his  fellow-members  of  said  board  in  any  sum 
whatever  at  the  time  of  his  death,  and  hence  it  is  immaterial 
what  the  court  found  upon  that  subject 

The  appellants  further  maintain  that  the  court  has  failed 
to  find  upon  the  issue  presented  in  their  answer  that  under 
the  constitution  and  by-laws  of  (he  association  the  equitable 
interests  of  every  member  therein  shall  be  and  remain  a  con- 
tinuing security  to  all  members  of  the  board  with  whom  he 
might  deal  for  the  performance  of  his  contracts  and  the  ful- 
fillment of  his  obligations.  A  reference  to  the  findings  will 
show  that  such  a  clause  existed  in  the  constitution  and  by- 
laws of  the  association ;  and  if  any  further  finding  upon  the 
subject  was  necessary,  it  was  covered  by  the  finding  of  the 
court  that  at  the  time  of  his  death  F.  A.  Hassey  was  a  mem- 
ber in  good  standing  in  said  association  and  owed  no  obliga- 
tions to  any  members  thereof. 

The  appellants  further  contend  that  under  the  constitution 
and  by-laws  of  the  board,  the  equitable  interest  of  a  member 
thereof  in  the  event  of  his  death  was  not  given  to  the  estate 
of  the  deceased  member,  but  was  to  be  disposed  of  by  the 
board,  the  proceeds  of  such  disposition  to  go  immediately  to 
his  widow  and  children,  or  to  his  devisees  in  case  of  a  will ; 
and  that  this  being  so,  they  have  been  sued  by  a  plaintiff  in 
the  person  of  an  administrator  of  the  estate  of  F.  A.  Hassey, 
deceased,  who  was  not  entitled  to  sue.  The  appellants  also 
contend  that  the  judgment  in  this  case  has  been  made  to  run 
in  favor  of  a  person  not  originally  a  plaintiff  therein,  to  wit, 
Stuart  A.  Hassey. 

In  view  of  the  fact  that  it  is  averred  in  the  last  amended 
and  supplemental  complaint,  filed  by  the  plaintiff  herein 
without  objection  on  the  part  of  said  defendants,  that  F.  A. 
Hassey  was  a  widower  at  the  time  of  his  decease,  and  that 
Stuart  A.  Hassey  was  his  only  child,  and  that  by  proper  pro- 
ceedings in  probate  his  estate  has  been  distributed  to  said 
Stuart  A.  Hassey  as  his  only  son  and  heir;  and  these  aver- 
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ments  being  admitted  to  be  true  by  the  defendants  through 
their  failure  to  deny  the  same,  it  would  seem  that  their  two 
last-named  contentions  are  inconsistent;  for,  even  if  it  be 
conceded  that,  strictly  speaking,  Stuart  A.  Hassey,  as  admin- 
istrator of  his  father's  estate,  was  not  entitled  to  commence 
this  action,  he  was  confessedly  entitled  to  do  so  as  the  only 
child  and  heir  of  F.  A.  Hassey;  and  since  without  objection 
at  the  time  on  the  part  of  the  defendants  he  was  permitted  to 
correct  this  error,  if  any,  by  the  substitution  of  his  name  as 
plaintiff  in  his  own  right  in  his  final  pleading,  we  think  that 
neither  of  the  foregoing  contentions  of  the  appellants  can  now 
be  maintained. 

The  appellants  have  presented  a  large  number  of  assign- 
ments of  errors  of  law  on  the  part  of  the  court  committed 
during  the  trial;  but  an  inspection  of  the  record  will  reveal 
that  the  asserted  merit  of  each  of  these  assignments  depends 
upon  the  acceptance  of  the  appellants'  theory  of  the  case, 
which  neither  the  trial  court  nor  this  tribunal  has  seen  fit  to 
adopt,  and  that  otherwise  there  is  no  merit  in  any  of  these. 

Finally,  the  appellants  assert  that  the  judgment  herein 
should  not  have  been  rendered  against  any  of  the  defendants 
other  than  the  defendant  Buggies,  for  the  reason  that  he  is 
the  only  one  of  the  defendants  who  is  shown  to  have  received 
the  said  sum  of  three  thousand  dollars ;  but  the  record  shows 
indisputably  that  said  Buggies,  at  the  time  he  received  and 
claimed  the  right  to  disburse  the  said  sum,  was  the  president 
and  authorized  agent  and  representative  of  the  entire  mem- 
bership of  the  board  in  so  receiving  and  disbursing  the  same, 
and  hence  that  for  his  action  in  the  premises  the  members  of 
the  board  must  individually  and  collectively  be  held  respon- 
sible. 

No  substantial  error  appearing,  the  judgment  and  order 
are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  27|  1916. 
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[Crim.  No.  455.    Second  Appellate  District.— Ma^-ch  1,  1916.] 
THE  PEOPLE,  Respondent,  v.  E.  J.  PHILLIPS,  Appellant 

C^iciNAL  Law — Labgeny — Sale  of  Mortgaged  Personal  Property — 
SumuifNCY  of  Evidence. — In  a  prosecution,  under  section  538  of 
the  Penal  Code,  for  selling  mortgaged  personal  property  consisting 
of  heifers  and  cows  without  giving  the  requisite  notice  to  either  the 
mortgagee  or  the  purchaser,  where  there  was  testimony  relevant  and 
eompetent  to  support  the  allegations  of  the  information  as  to  all' 
material  matters  charged  therein,  the  appellate  court  cannot  revise 
tlie  finding  of  the  jury  on  the  questions  of  fact. 

Id. — Alleged  Bias  of  Judge— Confuotino  Evidence. — The  contention 
in  such  a  case  that  the  trial  judge  was  disqualified  by  reason  of 
bias  and  prejudice  on  the  ground  that  in  a  similar  charge  against 
the  defendant,  after  conviction,  and  when  probation  was  being  ap> 
plied  for,  he  refused  to  approve  an  order  for  probation,  and  gave 
It  as  his  opinion  in  that  connection  that  the  defendant  should,  for 
the  offense  there  considered,  be  placed  in  the  penitentiary,  cannot 
be  sustained  on  appeal,  where  affidavits  of  the  deputy  district  attor- 
ney and  the  trial  judge  were  filed  contradicting  the  assertion  of 
appellant  as  to  any  improper  bias  or  prejudice. 

Ibw— OoNSTKUcnoN  OF  Section  487,  Penal  Code — Larceny. — ^By  no- 
tion 487  of  the  Penal  Code,  when  property  stolen  is  a  cow,  calf, 
etc,  the  crime  is  declared  to  be  grand  larceny,  and,  within  the  mean- 
ing of  this  section,  "heifer"  is  synonymous  with  "cow,"  and  it  fol- 
lows, therefore,  that  if,  as  section  538  of  the  Penal  Code  declares, 
the  selling  of  mortgaged  property  without  the  prescribed  notice 
makes  the  person  guilty  of  larceny  and  makes  him  "punishable 
accordingly,"  the  crime  is  either  grand  or  petty  larceny,  dependent 
upon  the  kind  or  value  of  property  taken. 

Id. — ^Instruction — Intent. — In  such  a  case,  there  was  no  error  in  in* 
■tructing  the  jury  that  the  intent  with  which  the  act  alleged  was 
done  was  not  an  element  of  the  offense,  and  that  when  the  intent 
is  not  made  an  affirmative  element  of  the  crime,  the  law  interprets 
that  the  act  knowingly  done  was  of  criminal  intent,  and  it  need 
not  be  aUeged  or  proven. 

Id.  —  Construction  of  Instructions  —  Rule.  —  Instructions  are  to  be 
read  in  their  entirety  and  not  by  segregated  and  separate  portions; 
and  although  a  single  instruction  in  such  a  case,  if  it  stood  alone, 
might  be  susceptible  of  the  interpretation  that  its  language  as- 
tuned  that  the  facts  charged  against  the  defendant  had  been 
proved,  where,  in  the  body  of  the  instructions  given  by  the  court, 
the  jury  was  advised  that  it  must  find  beyond  a  reasonable  doubt 
all  the  allegations  set  forth  in  the  information  to  be  true,  it 
cannot  be  contended  that  the  instruction  was  prejudicially  erroneous. 
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Id. — Consent  to  Skll  All  or  Part  ov  Mortqaoid  Propertt— FuLm 
TO  Oxyi  NoncE  ov  Salb  ov  Balanob— Instruction. — ^Theie  was  no 
error  in  instmcting  the  jnrj  in  raeh  a  ease  that  if  thej  should  And 
that  the  defendant  sold  either  or  aU  of  the  Ato  animals  deeeribed 
in  the  information,  thej  should  eonviet  him,  although  there  was 
testimony  given  on  the  part  of  the  mortgagee  to  the  effect  that  he 
had  authorized  the  mortgagor  to  sell  two  of  the  cows,  where  the 
information  eontained  a  twofold  charge,  to  wit,  not  onlj  that  there 
was  a  failure  to  give  notice  to  the  mortgagee,  but  also  a  failure  to 
giro  notice  to  the  purchaser  of  the  animals  sold. 

Io« — ^Permission  to  Sell— Bight  to  Notios. — The  giving  of  mere  per- 
mission to  sell  mortgaged  property  does  not  work  a  waiver  of  the 
right  to  have  notice  of  the  sale  furnished,  for  the  mortgagor  has  a 
full  right  to  sell  without  permission^  provided  he  gives  the  notiee 
prescribed  by  the  statute. 

lb.— PUNISHICENT  —  IlCFRISONlCSNT  AND  FiNS  —  OONSTRUGfnON  OW  SlO- 

TiON  672,  Penal  Code.— Under  section  678  of  the  Penal  Code,  upon 
a  conviction  for  any  crime  punishable  by  imprisonment  in  any  jail 
or  prison,  in  relation  to  which  no  fine  is  prescribed  in  said  code,  the 
court  may  impose  a  fine  on  the  offender  not  exceeding  two  hundred 
dollars  in  addition  to  the  imprisonment  prescribed;  and  it  was  not 
error  for  the  court  in  such  a  case  to  impose  a  fine  of  two  hundred 
dollars,  as  well  as  imprisonment  in  the  state's  prison  for  a  period 
of  three  years. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,  and  from  an  order  denying  a  new  triaL 
Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

0.  V.  Willson,  and  W.  F.  Frazier,  for  Appellant 

XT.  S.  Webb,  Attorney-General,  and  Bobert  M.  Clarke, 
Deputy  Attomey-Oeneral,  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  of  imprisonment 
and  from  an  order  denying  defendant's  motion  for  a  new 
trial. 

Defendant  was  prosecuted  agreeable  to  the  provisions  of 
section  538  of  the  Penal  Code,  which  makes  the  mortgagor  of 
personal  property,  who  sells  or  transfers  the  same  to  another, 
guilty  of  larceny,  where  he  fails  to  inform  the  person  to  whom 
the  sale  is  made  of  the  existence  of  the  mortgage  and  also  fails 
to  give  written  notice  to  the  mortgagee  of  such  intended  sale. 
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The  property  in  question,  which  was  subject  to  the  lien  of  a 
chattel  mortgage  and  which  it  is  alleged  the  defendant  sold 
without  giving  the  requisite  notice  to  either  the  mortgagee  or 
the  purchaser,  consisted  of  three  heifers  and  two  cows.  The 
judgment  of  the  court,  as  entered  upon  the  verdict,  was  that 
the  defendant  be  imprisoned  in  the  state  prison  for  a  period 
of  three  years,  and  that  he  pay  a  fine  in  the  sum  of  two  hun- 
dred dollars. 

Referring  to  the  evidence,  the  sufficiency  of  which  is  chal- 
lenged by  appellant,  it  will  be  sufiicient  to  say  that  there  was 
testimony  relevant  and  competent  to  support  the  allegations 
of  the  information  as  to  all  material  matters  charged  therein. 
Under  such  a  state  of  the  case,  it  is  not  for  this  court  to  revise 
the  finding  of  the  jury  on  the  questions  of  fact. 

Appellant  contends  that  the  showing  made  by  him  of  al- 
leged disqualification  of  the  trial  judge  as  to  bias  and  preju  • 
dice,  should  have  been  sustained.  It  appears  that  the  ap- 
pellant had  been  a  defendant  in  another  case  under  a  similar 
charge,  and  that,  after  conviction  and  when  probation  was 
there  being  applied  for,  the  judge,  being  the  same  judge  who 
sat  at  this  trial,  refused  to  approve  an  order  for  probation, 
and  gave  it  as  his  opinion  in  that  connection  that  the  defend- 
ant should,  for  the  offense  there  considered,  be  placed  in  the 
penitentiary.  AfBdavits  of  the  deputy  district  attorney  and 
of  the  trial  judge  were  filed,  which  contradicted  the  assertion 
of  appellant  as  to  any  improper  bias  or  prejudice. 

It  is  urged  that  defendant  should  not  have  been  convicted 
of  the  crime  of  grand  larceny,  because  the  section  of  the  code 
under  which  he  was  prosecuted  makes  the  commission  of  the 
acts  charged  amount  only  to  "larceny."  In  section  538  of 
the  Penal  Code  it  is  provided  that  any  person  who  shall  com- 
mit any  of  the  acts  therein  described  shall  be  "guilty  of  lar- 
ceny and  .  .  .  punishable  accordingly."  The  property  which 
was  the  subject  of  the  chattel  mortgage,  as  alleged  in  the 
information,  consisted  entirely  of  cows  and  heifers.  By  sec- 
tion 487  of  the  Penal  Code,  when  the  property  stolen  is  a 
cow,  calf,  etc.,  the  crime  is  declared  to  be  grand  larceny. 
We  think  that  within  the  meaning  of  this  section,  ** heifer"  is 
synonymous  with  "cow,"  and  it  follows,  therefore,  that  if, 
as  section  538  of  the  Penal  Code  declares,  the  selling  of  mort- 
gaged property  without  the  prescribed  notice  makes  the  per- 
son guilty  of  larceny  and  makes  him  "punishable  accord- 
to  OaLApp.^a 
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ingly/'  the  crime  is  either  grand  or  petty  larceiiyy  dependent 
upon  the  kind  or  value  of  the  property  taken. 

The  court  charged  the  jury  that  the  intent  with  which  the 
act  alleged  was  done  was  not  an  element  of  the  offense,  and 
then  proceeded  to  state  that  ''when  the  intent  is  not  made 
an  affirmative  element  of  a  crime  the  law  interprets  that  the 
act  knowingly  done  was  of  criminal  intent,  and  it  need  not 
be  alleged  or  proven/'  That  instruction  was  in  accordance 
with  the  law  as  laid  down  by  this  court  in  People  v.  Phillips, 
27  Cal.  App.  409,  [150  Pac.  75].  It  is  complained  that  in  the 
same  instruction  the  court  by  its  language  assumed  that  the 
acts  charged  against  the  defendant  had  been  proved.  If  the 
instruction  pointed  to  stood  alone,  it  might  be  susceptible  of 
such  interpretation,  but  in  the  body  of  the  instructions  given 
by  the  court  the  jury  was  advised  that  it  must  find  beyond  a 
reasonable  doubt  all  of  the  allegations  set  forth  in  the  in- 
formation to  be  true.  Instructions  are  to  be  read  in  their 
entirety,  and  not  by  segregated  and  separate  portions.  It  is 
complained,  again,  that  where  the  court  instructed  the  jury 
that  if  it  should  find  that  the  appellant  sold  either  or  all 
of  the  five  animals  described  in  the  information,  it  should 
convict  him,  error  was  committed,  because  there  was  testi- 
mony given  on  the  part  of  the  mortgagee  to  the  effect  that 
he  had  authorized  the  mortgagor  to  sell  two  of  the  cows. 
The  information  contains  a  twofold  charge,  to  wit,  not  only 
that  there  was  a  failure  to  give  notice  to  the  mortgagee,  but 
also  a  failure  to  give  notice  to  the  purchaser  of  the  animals 
sold.  Furthermore,  the  giving  of  mere  permission  to  sell  does 
not  work  a  waiver  of  the  right  to  have  notice  of  the  sale 
furnished,  for,  as  is  properly  stated  by  the  attorney-general, 
the  mortgagor  has  a  full  right  to  sell  without  permission,  pro- 
vided he  gives  the  notice  prescribed  by  the  statute.  We  have 
examined  each  of  the  instructions  offered  by  the  appellant 
and  which  were  not  given.  These  instructions  mainly  went 
to  the  question  of  intent,  and  in  view  of  what  has  been  said 
herein  upon  that  proposition,  the  refusal  of  the  court  to  so 
declare  the  law  did  not  amount  to  error  of  which  the  appel- 
lant has  a  right  to  complain.  As  before  stated,  the  questions 
of  fact  proposed  by  the  allegations  of  the  information  were 
submitted  to  the  jury,  and  the  jury  made  its  finding  thereon. 
There  being  material  evidence  to  support  the  allegations,  that 
finding  forecloses  any  further  inquiry  into  that  matter. 
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Appellant  made  the  point  that  the  law  did  not  permit  of 
the  imposition  of  a  fine  in  addition  to  a  sentence  of  imprison- 
ment, and  has  referred  to  the  section  of  the  Penal  Code  fix- 
ing the  punishment  for  grand  larceny.  Upon  our  first  exam- 
ination of  the  case,  no  answer  being  made  on  behalf  of  the 
attorney-general  to  this  point,  it  seemed  that  the  objection  to 
that  portion  of  the  judgment  which  imposed  the  fine  of  two 
hundred  dollars  was  well  taken.  However,  our  attention  has 
now  been  called  to  section  672  of  the  Penal  Code,  which  is 
a  section  general  in  its  nature  and  which  provides  as  follows : 
"Upon  a  conviction  for  any  crime  punishable  by  imprison- 
ment in  any  jail  or  prison,  in  relation  to  which  no  fine  is 
herein  prescribed,  the  court  may  impose  a  fine  on  the  offender 
not  exceeding  two  hundred  dollars,  in  addition  to  the  impris- 
onment prescribed."  Under  the  terms  of  this  section  it 
would  seem  that  the  court  had  the  discretion  to  add  the  fine  in 
the  sum  mentioned  in  the  judgment  to  the  sentence  of  im- 
prisonment. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  27,  1916,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this  court 
after  decision  by  the  district  court  of  appeal  of  the  second 
district  is  denied. 

In  denying  the  application  we  do  not  wish  to  be  under- 
stood as  holding  that  if  permission  to  sell  was  given  by  the 
mortgagee,  it  would  not  operate  as  a  complete  waiver  of  the 
requirement  of  the  statute  that  notice  of  the  sale  shall  be 
given  to  the  mortgagee.  We  express  no  opinion  upon  that 
question.  The  complaint  that  error  was  committed  in  the 
giving  of  an  instruction  bearing  on  this  question  was  suffi- 
ciently answered  by  what  is  said  in  the  opinion  of  the  dis- 
trict court  of  appeal  that  "the  information  contained  a  two- 
fold charge,  to  wit,  not  only  that  there  was  a  failure  to  give 
notice  to  the  mortgagee,  but  also  a  failure  to  give  notice  to 
the  purchaser  of  the  animals  sold." 
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[Crim.  No.  885.    Third  Appellate  District.— Mareh  1,  1916.] 
THE  PEOPLE,  Respondent,  v.  JOB  JOY,  Appellant 

Constitutional  Law — ^Looal  Option  Act — Furnishing  of  Alcohouo 
Liquors  in  No-liosnsk  Territory — Sufficienot  of  Title  of  Act. — 
The  act  of  1889,  entitled  *'An  act  to  provide  for  the  regulation  of 
the  traffic  in  alcoholic  liquors  by  establishing  local  option,  .  .  • 
making  it  a  public  offense  to  sell,  give  awaj  or  distribute  alcoholic 
liquors  within  such  territory  [no-license  territory],  with  certain 
exceptions,  and  providing  penalties  for  such  offenses,"  is  suffi- 
ciently comprehensive  and  accurate  to  warrant  the  provision  in  the 
body  of  the  act,  making  it  unlawful  to  ''furnish"  liquor  within  no- 
Hcense  territory. 

2^. — Objkot  of  Constitutional  Provision. — ^The  object  of  the  con- 
stitutional provision  requiring  every  act  to  embrace  but  one  sub- 
ject, which  shall  be  expressed  in  its  title,  is  to  prevent  legislators 
and  the  public  from  being  entrapped  by  misleading  titles  to  bills, 
whereby  legislation  relating  to  one  subject  might  be  obtained  under 
the  title  of  another;  and  it  must  receive  a  reasonable,  and  not  a 
narrow  or  technical,  construction. 

Id. — Furnishing  and  Giving  Away  Liquor  in  No-ucensk  Territory — 
Sufficiency  of  Information. — ^An  information  charging  a  defend- 
ant with  the  offense  of  unlawfully  "furnishing,  distributing  and 
giving  away"  alcoholic  liquors  in  no-license  territory  is  not  de- 
fective in  and  to  the  extent  that  it  contains  the  word  "furnish," 
and  where  the  evidence  shows  that  the  defendant  **gave^'  the  liquor 
away,  the  use  of  the  word  "furnish"  may  be  disregarded  as  involving 
nothing  more  than  mere  abstract  errorj  if  error  at  alL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tolo 
County,  and  from  an  order  denying  a  new  triaL  W«  A. 
Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  Strong,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  and  J.  Charles  Jones,  Dep- 
uty Attorney-Qeneral,  for  Respondent. 

BURNETT,  J. — Defendant  was  convicted  of  the  offense 
charged  as  follows:  "The  said  Joe  Joy,  of  Woodland,  on  or 
about  the  20th  day  of  October,  1915,  and  within  the  bound- 
aries of  the  city  of  Woodland,  county  of  Yolo,  state  of  Cali- 
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fomia,  then  and  there  being,  did  then  and  there  willfully 
and  unlawfully  furnish,  distribute  and  give  away  alcoholio 
liquors,  and  the  said  city  of  Woodland  then  and  there  being 
an  incorporated  city  and  no-license  territory,"  etc. 

It  is  not  disputed  that  said  city  constitutes  no-license  terri- 
tory, and  that  the  prosecution  was  had  under  section  13  of 
Statutes  of  1911,  page  602,  providing  that  "It  shall  be  unlaw- 
ful for  any  person,  corporation,  firm,  company,  association 
or  club,  as  principal,  agent,  employee  or  otherwise,  within  the 
boundaries  of  any  no-license  territory  to  sell,  furnish,  dis- 
tribute or  give  away  any  alcoholic  liquors  except  as  provided 
in  section  16  hereof.'* 

The  principal  contention  of  appellant  is  that  said  statute 
and  also  the  information  filed  by  the  district  attorney  are 
broader  than  the  title  of  said  act  permits,  and,  therefore,  un- 
warranted in  and  to  the  extent  that  each  contains  the  word 
"furnish." 

The  title  of  said  act,  as  far  as  necessary  to  quote  here,  is : 
"An  act  to  provide  for  the  regulation  of  the  traffic  in  alco- 
holic liquors  by  establishing  local  option,  .  .  .  making  it  a 
penal  offense  to  sell,  give  away  or  distribute  alcoholic  liquors 
within  such  territory,  with  certain  exceptions ;  and  providing 
penalties  for  such  offenses." 

It  is  settled  that  the  title  of  an  act  may  be  general,  and  need 
not  embrace  "an  abstract  or  catalogue  of  its  contents": 
(Ahea  V.  Clark,  84  Cal.  226,  [24  Pac.  383] ;  Estate  of  Mc- 
Phee,  154  Cal.  385,  [97  Pac.  878] ;  Pritchard  v.  Whitney 
Estate  Co,,  164  Cal.  564,  [129  Pac.  989] ;  Matter  of  Coburn, 
165  Cal.  202,  211,  [131  Pac.  352].) 

The  object  of  the  constitutional  provision  requiring  every 
act  to  embrace  but  one  subject,  which  shall  be  expressed  in 
its  title,  is  to  prevent  legislators  and  the  public  from  being 
entrapped  by  misleading  titles  to  bills,  whereby  legislation 
relating  to  one  subject  might  be  obtained  under  the  title  of 
another;  and  it  must  receive  a  reasonable  and  not  a  narrow 
or  technical  construction.  {Abeel  v.  Clark,  84  Cal.  226,  [24 
Pac.  383].) 

Within  the  spirit  of  the  foregoing  declarations  it  must  be 
held  that  the  provision  in  the  title  in  reference  to  the  regula- 
tion of  the  traffic  in  alcoholic  liquors  in  no-license  territory 
is  sufficiently  comprehensive  and  accurate  to  warrant  the 
inhibition  of  the  statute  directed  against  the  furnishing  of 


Digitized  by 


Google 


i 


S8  People  v.  Joe  Jot.  [30  Cal.  App. 

liquor  therein.  Many  cases  illustrating  the  application  of 
the  principle  have  been  cited  by  the  attorney-general,  but  it 
18  suflBcient  to  refer  to  Parkinson  v.  State,  14  Md.  184,  [74 
Am.  Dec.  522],  wherein  the  subject  is  learnedly  discussed, 
and  the  court  held  that  the  title,  ''An  act  to  prohibit  sale 
of  intoxicating  liquors  to  minors"  was  su£Scient  to  justify 
the  provision  in  the  body  of  the  act  making  it  unlawful  ''to 
sell,  dispose  of,  barter  or  give"  such  liquors  to  minors,  "as 
being  the  means  to  effect  the  chief  design  of  the  act  as 
expressed  in  the  title."  The  case  is  reported,  with  an  inter- 
esting note  attached  thereto,  in  74  Am.  Dec.  522. 

Appellant  also  complains  of  an  instruction  given  by  the 
court  following  the  language  of  the  information  and  contain- 
ing the  word  "furnished,"  but  the  objection  to  the  instruc- 
tion is  similar  to  that  urged  against  said  information,  and  it 
has  no  good  reason  in  its  support 

The  definition  given  by  the  court  of  the  word  "furnish"  is 
also  criticised  by  appellant,  but  it  seems  to  be  in  accordance 
with  the  standard  lexicographers,  as  follows:  "To  supply; 
to  offer  for  use,  to  give,  to  hand." 

Moreover,  it  must  be  apparent  from  the  testimony  in  the 
case  that  the  foregoing  discussion — ^brief  as  it  is — might  well 
be  eliminated.  The  evidence  shows  that  the  appellant  gave 
the  liquor  away.  In  fact,  it  is  not  disputed  that  there  is 
sufficient  showing  of  the  violation  of  the  law  in  that  respect. 
The  whole  consideration  as  to  the  word  "furnish"  may  be 
disregarded  as  involving  nothing  more  than  mere  abstract 
error  which  could  not  have  prejudiced  appellant.  Assum- 
ing that  the  law  improperly  contains  the  word  "furnish," 
and  the  information  was  defective  in  the  same  respect,  it 
simply  presents  an  instance  of  redundance,  and  the  convic- 
tion of  the  offense  of  giving  away  the  liquor,  which  was 
properly  charged,  is  not  affected. 

We  can  see  no  shadow  of  merit  in  the  appeal,  and  the  judg- 
ment and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[dr.  Vo.  1690.    First   Appellate   District.— Mareli   2,   1916.] 

FRANK  COELHO,  Respondent,  v.  JUDSON  MANUFAC- 
TURING COMPANY  (a  Corporation),  Appellant. 

Nboligbngi — AonoM  won  Loss  or  Sight  of  Ets— Evidengx. — In  an 
action  for  damages  for  the  loss  of  the  sight  of  an  eye  caused  bj 
the  penetration  of  a  chip  of  steel,  through  the  alleged  negligence 
of  the  defendant,  it  was  not  prejudicial  error  to  refuse  to  allow, 
npon  eroBB-ezamination  of  an  oeolist,  who  had  attended  the  plain- 
tiif  for  sereral  weeks  and  was  testifjing  upon  his  behalf,  ques- 
tions as  to  whether  the  injnrj  would  interfere  with  the  labor 
aetivitj  of  an  ordinary  laboring  man,  or  would  interfere  with  his 
work  as  a  factory  man,  or  such  work  as  plaintiif  was  doing,  chipping 
steel  with  a  sledge-hammer,  or  whether  plaintiff  would  be  able  to 
see  a  chart  used  by  the  optician  with  figures  npon  it,  where  the 
witness  bad  testified  that  he  had  made  physical  tests  of  the  plain- 
tUf,  but  not  with  these  charts,  and  he  had  told  the  jury  what 
tests  he  had  made  and  the  extent  of  the  injuries — the  jury  then 
being  in  as  good  position  as  the  witness  to  know  to  what  ezteut 
the  injury  to  the  plaintiff's  ^e  impaired  his  ability  to  earn  a 
ttrelihood. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  Hon* 
James  W.  Bartlett,  Judge  presiding. 

The  f aets  are  stated  in  the  opinion  of  the  eourt 

Myrick  &  Deering,  and  James  Walter  Scott,  for  Appellant. 

J.  Leonard  Rose,  and  St.  Sure,  Rose  &  Callaghan,  for 
Respondent. 

THE  COURT.— The  action  was  brought  by  the  plaintiff  to 
recover  damages  for  the  loss  of  the  sight  of  his  right  eye, 
occasioned  by  its  penetration  by  a  chip  of  steel,  brought  about 
through  the  alleged  negligence  of  the  defendant.  As  the 
result  of  a  trial  before  a  jury  judgment  was  entered  in  favor 
of  the  plaintiff  for  the  sum  of  $1,250.  The  appeal  is  by  the 
defendant  from  the  judgment  and  from  an  order  denying  its 
motion  for  a  new  trial. 

Several  points  are  discussed  in  the  briefs,  but  at  the  oral 
argument  counsel  for  the  defendant  stated  that  the  defendant 
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relied  upon  but  one  of  those  points  for  a  reversal  of  the  judg- 
ment, viz.,  that  the  trial  court  committed  prejudicial  error  in 
refusing  to  allow  the  following  questions  on  the  cross-exam- 
ination of  an  oculist,  who  had  attended  the  plaintiff  for  about 
five  weeks  and  was  produced  as  a  witness  in  his  behalf. 

(1)  ''Do  you  consider  the  wound  one  that  would  interfere 
at  all  with  the  labor  activity  of  an  ordinary  laboring  mant*' 

(2)  ''Do  you  consider  that  it  would  interfere  with  his  work 
as  a  factory  man,  for  example  f  ^ 

(3)  "Would  it  interfere  with  such  work  as  he  was  doing, 
chipping  steel  with  a  sledge-hammer  t" 

(4)  "Take  one  of  the  ordinary  charts  used  by  opticians, 
with  figures  upon  it,  would  he  be  able  to  see  that  chart  t" 

We  cannot  agree  with  the  contention  of  defendant.  The 
testimony  of  the  witness  to  which  the  last  of  the  above  enum- 
erated questions  was  directed  was  in  substance  as  follows: 
"I  made  a  physical  test,  asking  to  see  if  he  saw  my  fingers 
and  saw  my  features  and  so  forth,  and  I  understood  the  an- 
swer to  be  yes.  ...  I  did  not  make  any  of  these  chart  tests 
while  I  was  treating  him."  So  that  it  appeared  that  the  wit- 
ness himself  had  not  ascertained  whether  or  not  the  plaintiff 
could  see  the  figures  on  the  ordinary  chart  used  by  opticians, 
and  he  had  just  told  the  jury  what  tests  he  had  made.  They 
were  therefore  in  as  good  position  to  judge  whether  he  could 
see  the  figures  on  such  a  chart  as  was  the  witness  himself. 

Likewise  as  to  the  other  questions.  The  expert  had  testi- 
fied fully  on  direct  examination  as  to  the  nature  and  extent 
of  the  injury ;  and  it  therefore  seems  to  us  that  the  jury  were, 
so  far  as  this  expert  witness  was  concerned,  in  possession  of 
sufficient  facts  to  enable  them  to  know  to  what  extent  the 
injury  to  the  plaintiff's  eye  impaired  his  ability  to  earn  a 
livelihood. 

The  judgment  and  order  are  affirmed* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  31,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  1, 1916. 
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[Or.  No.  1871.    Third  Appellate  Distriet.— Mareh  2,  1916.] 

UNITED  MOTOR  SAN  FBANCISCO  COMPANY,  Appel- 
lant, ▼.  W.  C.  CALLANDEB  et  al.,  Respondenta. 

8au  of  Touuno  CAB^-i^TTD— Besoission— Inabilitt  to  Bxstors  Cab 
Taken  in  Ezohanok. — ^A  vendee  nnder  a  contract  for  the  purchase 
and  delivery  of  a  new  touring  ear  is  not  deprived  of  his  right  to 
reednd  the  contract  npon  discovery  that  the  car  received  by  him 
was  not  a  new  car,  because  of  the  fact  that  the  vendor  had  resold 
the  car  of  the  vendee,  which  he  received  in  part  consideration  of 
the  sale,  notwithstanding  the  vendee  had  knowledge  that  the  vendor 
intended  to,  and  did,  sell  such  ear. 

lb.— LiABXLiTT  OF  Vsndob^-Damaoxs.— Under  such  circumstances,  the 
vendor  must  make  good  in  damages  the  value  of  the  car  which  iC 
cannot  restore,  and  this  it  may  be  required  to  do  in  the  action  for 
rescission. 

I»w— PnOlIFTITUDI    IN    BXSCI88I0N — GbNSTRnOTION    OF    COOE.— The    flrst 

reqoisite  of  rescission  is  prompt  action,  and  subdivision  1  of  see- 
Hon  1691  of  the  Civil  Code  ia  mandatory  as  to  the  promptitude 
required,  except  as  to  the  eases  therein  enumerated,  and  others 
where  a  sufficient  riiowing  is  made  in  excuse  for  the  delay. 

lA^— Uai  OF  Cae — ^Evidence— Pboicft  Besgission. — In  an  action  to 
recover  on  the  promissory  note  given  as  part  considenttion  of  the 
■ale.  it  cannot  be  contended  that  the  vendee  failed  to  rescind  the 
aontract  within  a  reasonable  time,  from  the  fact  that  he  made  no 
attempt  so  to  do  until  two  days  before  his  note  fell  due  and  after 
he  had  used  the  car  almost  a  month,  where  it  is  made  to  appear 
thai  he  received  the  car  under  a  warranty  of  a  reputable  firm  that 
it  was  a  new  ear,  and  that  he  was  about  to  become  the  agent  for 
the  sale  therefor  in  the  locality. 

I»w— Bbmotal  of  Pabtb  of  Oae  bt  Yendeb — Exhibits  in  Coubt— 
Rescission  Unaffected. — The  defendant  in  such  action  is  not 
precluded  from  asserting  his  right  to  rescind  on  the  groimd  that 
he  exercised  acts  of  ownership  over  the  car  inconsistent  with  his 
elaim  that  he  was  holding  it  subject  to  plaintiff's  order,  where  such 
acts  consisted  in  taking  off  the  wheels,  detaching  some  parts  of  the 
ear,  and  bringing  them  into  court  as  exhibits  at  the  trial,  while 
the  car  was  in  the  custody  of  the  sheriff  under  attachment,  in 
the  absence  of  any  showing  that  the  ear  was  injured  or  its  value 
Impaired  by  the  temporary  removal  of  such  parts,  or  that  the  de- 
fendant was  prevented  thereby  from  delivering  the  car  to  the 
plaintiff  as  the  court  directed,  on  compliance  by  plaintiff  on  its 
part  with  the  judgment  of  the  court. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
0.  W,  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  M.  Cannon,  and  Eingsley  Cannon,  for  Appellant 

J.  W.  Hawkins,  for  Bespondents. 

CHIPMAN,  P.  J.— Plaintiff  brought  the  action  to  recover 
apon  a  promissory  note  executed  by  defendants  at  the  town 
of  Manteca,  San  Joaquin  County,  December  23,  1911,  for 
the  sum  of  six  hundred  dollars,  with  interest  at  seven  per  cent 
per  annum,  prindpal  due  thirty  days  after  date.  Where  in 
this  opinion  we  use  the  singular  number  for  one  of  the  de- 
fendants, reference  will  be  to  defendant  W.  C.  Callander. 

In  their  answer  defendants  admit  the  execution  of  the 
promissory  note,  and  as  defense  thereto  alleged  that  ''on  or 
about  December  23,  1911,  plaintiff  and  defendant  W.  C.  Cal- 
lander entered  into  a  contract  whereby  the  plaintiff  prom- 
ised to  sell  and  deliver  to  said  defendant  one  new,  1912  model, 
Sampson,  35  horse-power,  five  passenger,  fore-door  touring 
car  in  consideration  of  said  defendant  delivering  to  the  plain- 
tiff one  Flanders  runabout,  $350.00  in  cash,  and  his  promis- 
sory note  for  $600.00  signed  by  said  defendant  and  his  wife, 
Mia  W.  G.  Callander";  that,  pursuant  to  said  contract,  de- 
fendant paid  plaintiff  $350,  delivered  said  Flanders  runa- 
bout, and  executed  said  promissory  note  signed  as  aforesaid, 
all  of  which  was  upon  the  agreement  that  plaintiff  would 
deliver  said  Sampson  car  of  the  description  above  given ;  that 
plaintiff  failed  and  refused  to  deliver  to  defendant  the  car 
so  promised  by  plaintiff,  but  did  deliver  a  car  of  the  descrip- 
tion mentioned  except  that  it  was  not  a  new  car;  that  it  was 
an  old,  used  car,  ''and  had  become  worn,  and  the  parts 
thereof  had  become  weakened,  crystallized,  broken  and  worn 
•  .  .  and  had  been  repainted  by  plaintiff  for  the  purpose  of 
concealing  the  fact  from  defendant  that  said  touring  car  was 
an  old  car  .  .  .  and  defendant  was  unable,  at  the  date  of  the 
delivery  of  said  car  to  him,  to  ascertain  or  perceive  the  worn, 
weakened,  crystallized  and  broken  condition  of  said  car  by 
reason"  of  its  being  so  painted  and  varnished;  that,  on  Janu- 
ary 20, 1912,  defendant  discovered  that  said  car  was  not  when 
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delivered  a  new  car  and  was  in  the  condition  above  described, 
and  thereupon  defendant  notified  plaintiff  that  said  car  was 
not  new,  but  was  an  old  car,  and  defendant  ''offered  and  ten- 
dered to  plaintiff  the  return  of  said  car  and  demanded  that 
plaintiff  return  to  defendant  said  Flanders  runabout,  the 
said  note  and  $300.00";  that  said  demand  was  in  writing, 
and  by  mistake  three  hundred  dollars  was  demanded  instead 
of  $350;  ''and  in  said  demand  the  said  defendant  rescinded 
the  contract  had  by  and  between  the  said  plaintiff  and  the 
said  defendant";  that  plaintiff  refused,  and  still  refuses,  to 
comply  with  either  of  said  demands,  "or  deliver  up  or  cancel 
said  promissory  note." 

"By  way  of  cross-complaint  and  for  affirmative  relief,*' 
defendants  set  up  substantially  the  foregoing  facts.  It  is 
also  alleged  that  defendants  have  been  at  all  times  ready  and 
willing,  and  are  now  ready  and  willing  and  able,  to  deliver 
to  plaintiff,  and  do  tender  to  plaintiff,  the  said  Sampson  car; 
that  there  was  no  consideration  for  said  promissory  note,  the 
consideration  therefor  having  failed. 

A  second  cross-complaint  is  pleaded  by  defendant  W.  C. 
Callander  alone  which  contains  the  same  averments  as  are 
found  in  the  first  cross-complaint  of  defendants. 

The  prayer  is  that  plaintiff  take  nothing  by  its  action ;  that 
plaintiff  be  required  to  deliver  up  the  said  Flanders  runabout 
to  defendant,  and  be  required  to  pay  the  defendant  the  sum 
of  $350  and  to  surrender  up  and  cancel  said  promissory  note, 
and  that  defendant  recover  damages  in  the  sum  of  five  hun- 
dred dollars,  and  for  general  relief. 

The  cause  was  tried  without  the  intervention  of  a  jury. 
The  findings  of  fact  were  in  favor  of  defendants  and  were 
substantially  as  alleged  in  the  answer  and  cross-complaint. 
Aa  conclusions  of  law  the  court  found  "that  defendants 
are  entitled  to  judgment  against  plaintiff  on  their  cross- 
complaint  for  the  sum  of  $350.00  cash  paid  by  them  at  the 
time  of  the  delivery  of  said  Sampson  automobile,  to  wit:  De- 
cember 23,  1911,"  with  interest  from  that  date,  "for  the 
delivery  of  said  Flanders  runabout,  and  if  that  cannot  be 
returned  in  substantially  as  good  condition  as  when  delivered 
for  the  sum  of  $350.00,  its  value  at  the  time  of  delivery"; 
also  for  the  cancellation  of  said  note  for  six  hundred  dollars 
and  for  their  costs  of  suit;  that  plaintiff  take  nothing,  and 
f'that  defendants  shall  return  and  deliver  up  to  the  plaintiff  at 
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Manteca,  Calif omia,  the  said  Sampoon  automobile."  Judg- 
ment was  accordingly  entered,  from  which  and  from  the 
order  denying  its  motion  for  a  new  trial  plaintiff  appeals. 

While  protesting  that  the  evidence  by  a  ''vast  preponder- 
ance" was  in  favor  of  plaintiff,  counsel  say  in  their  brief  that, 
''although  we  shall,  under  compulsion  of  the  well-known  rule 
of  appellate  practice,  assume  the  car  to  have  been  an  old  one, 
we  must  nevertheless  insist  that  it  is  an  assumption  contrary 
to  the  fact,  and  that  this  court  for  this  reason  should  look 
with  kindlier  favor  upon  the  equitable  rules  of  laches,  estop- 
pel, and  rtatu  qtu>  upon  which  we  here  rely  in  denial  of  the 
correctness  of  the  court's  finding  that  a  rescission  was 
established." 

This  concession  renders  it  unnecessary  to  state  the  evidence 
in  support  of  the  findings  that  plaintiff  willfi^ly  concealed 
the  fact  upon  which  defendants  relied  that  the  car  was  a  new 
one  and  fraudulently  obtained  the  promissory  note,  the  sub- 
ject of  the  action. 

Plaintiff's  first  point  is  that  the  evidence  does  not  support 
the  finding  that  a  rescission  was  established,  for  the  reason 
"that  the  transaction  was  a  tripartite  one,  involving  a  barter 
with  a  third  person  not  a  party  to  the  action."  The  sale  was 
made  for  plaintiff  by  its  agent,  Hastings,  who  delivered  the 
car  to  defendant  at  Manteca.  On  his  cross-examination  as  a 
witness  defendant  testified:  "I  know  that  that  Flanders  car 
was  sold  the  same  day  I  turned  it  over  to  the  plaintiff.  It 
was  sold  that  same  day  in  Manteca  to  Mr.  Hooper.  I  knew 
that  as  soon  as  Mr.  Hastings  took  the  Flanders  from  me  he 
was  to  take  it  right  around  and  sell  it  to  Mr.  Hooper.  It  was 
all  part  of  the  same  transaction,  and  Mr.  Hastings  was  to 
get  a  Beo  runabout  from  Mr.  Hooper."  Plaintiff  relies  upon 
BMey  v.  Fox,  78  Cal.  889,  897,  [20  Pac  868],  which  was  an 
action  for  rescission  of  a  contract  for  the  sale  by  defendant 
to  plaintiff  of  a  one-third  interest  in  a  stock  of  hardware  and 
agricultural  implements.  At  the  same  time  defendant  sold  a 
like  interest  to  one  Meinke,  and  each  then  became  owner  of 
one-third  interest  in  the  stock  of  goods,  and,  as  part  of  the 
agreement,  the  three  formed  a  copartnership  to  carry  on  the 
business,  which  by  the  agreement  was  to  continue  for  three 
years.  An  inventory  was  taken,  and  in  November  the  part- 
ners entered  upon  the  business  and  conducted  it  together 
until  the  following  May,  selling  the  old  stock  and  replenish- 
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ing  by  purchase  of  new,  when  plaintiff  claimed  to  have  difl- 
covered  that  the  representations  made  to  him  and  on  which 
he  acted  were  false,  and  sought  rescission.  Said  the  court: 
*'The  tender  was  not  of  the  goods  purchased,  as  a  great  part 
of  them  had  been  sold.  The  offer  was  to  deliver  the  goods 
on  hand,  and  pay  the  amount  realized  from  the  sale  of  those 
disposed  of.  This  was  not  sufficient.  Upon  rescission,  the 
defendant,  before  paying  back  the  purchase  money  and  de- 
livering up  the  notes,  was  entitled  to  receive  the  identical 
things  sold.  He  was  not  bound  to  take  the  price  at  which 
fh^  were  sold.  That  might,  so  far  as  we  know,  have  been 
less  than  their  value.  But  whether  it  was  or  not,  the  rule  is 
well  settled  that  where  the  party  complaining  has  parted  with 
the  thing  purchased,  he  cannot  rescind,  but  must  resort  to 
damages/'  It  was  also  pointed  out  that,  when  the  offer  to 
rescind  was  made,  ''it  had  become  impossible  by  the  act  of  the 
plaintiff  himself,  or  jointly  with  the  other  active  partner,  to 
place  the  defendant  in  8t(Uu  quo.  As  a  result  of  the  sale, 
a  partnership  had  been  formed,  as  we  have  stated,  and  the 
whole  stock  had  become  partnership  property,  in  which 
Meinke,  who  was  not  made  a  party  to  this  action,  had  an  in- 
terest. A  large  part  of  the  stock  had  been  sold,  and  new  stock 
purchased  on  credit,  for  which  the  defendant  as  well  as  the 
other  partners  were  personally  liable.  This  being  the  situa- 
tion of  affairs,  it  was  utterly  impossible  to  place  any  of  the 
X>artie8  in  statu  quo.  It  is  well  settled  that  under  such  cir- 
cumstances there  can  be  no  rescission  of  the  contract."  In 
the  case  here  defendant  is  in  position  to  tender,  and  he  has 
tendered,  all  the  property  he  received  from  plaintiff.  The 
eaee  we  have  just  been  considering  furnishes  no  support  to 
the  proposition  that  because  plaintiff  sold  the  Flanders  car 
and  cannot  restore  it,  the  defendant  has  lost  his  right  of 
rescission.  Plaintiff  received  this  car,  as  it  did  the  cash  and 
the  promissory  note,  in  part  consideration  of  the  sale  of  the 
Sampson  ear.  That  defendant  knew  plaintiff  intended  to 
and  did  sell  the  Flanders  car  was  no  part  of  the  inducement 
to  defendant  in  purchasing  the  Sampson  car,  and  formed  no 
part  of  the  contract.  In  rescinding,  defendant  ''must  re- 
store to  the  other  party  everything  of  value  which  he  has 
received  from  him  under  the  contract;  or  must  offer  to  re- 
store the  same,  upon  condition  that  such  party  shall  do  like- 
wise, unless  the  latter  is  unable  or  positively  refuses  to  do 
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80."  (Civ.  Code,  sec.  1691,  subd.  2.)  Plaintiflf  not  only  is 
unable,  but  has  positively  refused,  to  restore  all  or  any  part 
it  received.  But  it  cannot  avoid  its  duty  by  itself  creating 
this  disability.  In  such  a  case  it  must  make  good  in  damages 
the  value  of  the  part  of  the  property  it  received  and  cannot 
restore,  and  this  it  may  be  required  to  do  in  the  action  for 
rescission. 

Section  3408  of  the  same  code  provides:  ^'On  adjudging 
the  rescission  of  a  contract,  the  court  may  require  the  party  to 
whom  such  relief  is  granted  to  make  any  compensation  to  the 
other  which  justice  may  require. '^  Plaintiff  has  asked  for  no 
reciprocal  or  compensatory  relief,  nor  in  equity  could  it  rea- 
sonably seek  it,  inasmuch  as  it,  though  protestingly,  feels 
itself  compelled  to  submit  to  the  finding  that  it  fraudulently 
misrepresented  its  car  to  be  a  new  one,  and  thereby  induced 
defendant  to  purchase  it.  Plaintiff  cannot  complain  that  it 
is  not  placed  in  statu  qtu>  in  respect  of  the  Flanders  car,  be- 
cause by  its  voluntary  act  it  sold  that  car  and  received  the 
money  for  it,  and  by  its  own  act  made  it  impossible  for  de- 
fendant to  restore  it  to  plaintiff.  Furthermore,  defendant  is 
no  more  required  to  restore  that  car  to  plaintiff  than 
he  is  required  to  pay  plaintiff  the  purchase  money,  for 
the  Flanders  car  was  delivered  and  received,  like  the  money, 
as  part  consideration  for  the  Sampson  ear. 

It  is  further  eontended  that  defendants  did  not  attempt  to 
rescind  within  a  reasonable  time.  It  was  said  in  Hammond  v. 
WaUacs,  85  Cal.  531,  [20  Am.  St.  Rep.  239,  24  Pac.  837], 
that  the  first  requisite  in  rescission  is  prompt  action;  and  it 
was  held  in  Marten  v.  Paul  0.  Bums  Wine  Co.,  99  Cal.  355, 
[33  Pac.  1107],  that  subdivision  1,  section  1691,  of  the  Civil 
Code,  which  provides  that  the  party  rescinding  must  do  so 
''promptly  upon  discovering  the  facts,''  etc.,  is  mandatory  as 
to  the  promptitude  required,  except  as  to  the  cases  therein 
enumerated  (i.  e.,  where  there  is  duress,  undue  influence,  or 
disability  and  the  party  is  aware  of  his  right  to  rescind)  and 
others  where  a  sofScient  showing  is  made  in  excuse  of  the 
delay. 

The  promissory  note  was  dated  December  23,  1911,  and 
became  due  January  22,  1912,  and  the  written  notice  of  re- 
scission was  given  January  20,  1912.  Plaintiff  cites  Oamble 
V.  Tripp,  99  Cal.  223,  [33  Pac.  851],  in  which  the  defendant 
pleaded  rescission  on  the  ground  of  fraud.    In  that  case,  fouc 
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and  a  half  months  elapsed  after  discovery  of  the  fraud,  and 
not  nntil  the  action  was  brought  upon  a  long  past  due  promis- 
sory note  did  defendant  offer  to  rescind.  Said  the  court: 
'*This,  in  the  absence  of  some  excuse  for  the  delay,  was  cer- 
tainly not  the  prompt  action  required  by  the  code,  and  there- 
fore cannot  be  availed  of."  Bailey  v.  Fox,  78  CaL  389,  [20 
Pac.  868],  cited  by  plaintiff,  was  the  case  of  alleged  fraud  in 
a  contract  of  partnership  where  the  delay  in  offering  to  re- 
scind was  four  months  after  discovery  of  the  fraud  which 
was  held  fatal  to  the  claim.  It  is  contended  that  del  fondant 
was  silent  after  discovering  the  alleged  fraud  and  continued 
to  treat  the  property  as  his  own,  and  is  therefore  bound  by 
the  contract  and  will  not  be  permitted  to  rescind.  (Citing 
Orymes  v.  Sanders,  93  U.  S.  55,  62,  [23  L.  Ed.  798].)  Fur- 
thermore, that,  after  knowledge  of  the  alleged  discovered  de- 
fects in  the  car,  defendant  affirmed  the  contract  by  asking 
an  extension  of  time  to  pay  the  note  and  the  privilege  of 
reselling  the  machine  in  order  to  meet  the  note. 

Defendant  was  at  the  time  engaged  in  running  a  garage  at 
the  town  of  Manteca,  which  is  thirteen  miles  from  Stoc^on 
and  seventeen  miles  from  Modesto.  In  his  business  he  carried 
passengers  by  automobile  to  near-by  towns.  In  purchasing 
the  car  from  plaintiff  it  was  understood  that  he  was  to  have 
the  agency  for  the  sale  of  the  Sampson  car.  The  car  was 
brought  by  its  own  power  from  San  Francisco  by  plaintiff's 
agent,  Hastings,  and  arrived  in  the  morning  about  9  o'clock, 
Hastings  having  stayed  overnight  at  Tracy.  Defendant  tes- 
tified that  passengers  were  there  anxious  to  catch  a  train  at 
Stockton,  and  Hastings  drove  the  car  there  for  defendant, 
who  made  no  examination  of  the  car  at  that  time.  On  his 
retam  he  found  "one  of  the  [front]  tires  was  worn  through 
the  fibre,  the  thread  was  worn  out  down  to  the  fibre  on  one 
wheel  and  the  other  was  worn  flat  considerably  and  the 
fender  on  the  right  hand  side  of  the  machine  at  the  back 
was  broken/'  He  wrote  to  plaintiff  and  the  tire  was  re- 
placed about  a  week  later.  He  took  off  the  radiator,  which 
was  leaking,  ''and  found  that  it  had  been  patched."  He 
used  the  car  some  time,  and  drove  it  on  a  trip  to  Modesto, 
''and  one  of  the  front  springs  came  in  two  and  separated." 
This,  he  testified,  was  about  three  weeks  after  he  got  the  car. 
About  a  week  later  he  drove  the  car  again  to  Modesto  and 
broke  the  other  spring.    He  then  started  to  dismantle  the  car. 
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and  for  the  first  time  examined  its  parts  and  became  satisfied 
that  it  was  an  old  car,  as  other  witnesses  who  examined  it 
testified  was  the  fact.  This  was  two  or  three  days  before  the 
note  became  due.  He  testified  that  he  used  the  car  carefully 
and  that  the  roads  were  in  fair  condition,  and  that  he  had  not 
driven  the  car  more  than  two  hundred  miles  in  alL  He  tes- 
tified that,  on  January  20th,  on  his  retam  from  his  second 
trip  to  Modesto,  he  telephoned  to  plaintiff,  and,  on  Januaiy 
22d,  he  wrote  plaintiff,  in  which  he  informed  plaintiff  that 
''the  car  was  second-handed  and  was  second-handed  when  I 
bought  same  from  you,"  and  calling  upon  plaintiff  ''to  send 
and  get  the  car,*'  and  that  he  "refused  to  accept  the  car  and 
pay  for  it  according  to  contract."  On  January  6th  plain- 
tiff wrote  defendant,  reminding  him  of  the  note,  to  which 
defendant  replied,  January  8th,  expressing  disappointment 
in  getting  money  and,  in  closing,  said:  "I  would  rather  yon 
would  take  the  car  back,  if  terms  satisfactory  to  both  parties 
can  be  arranged.  I  would  do  my  best  to  sell  it  for  you  here." 
Plaintiff  replied,  of  date  January  9th,  suggesting  part  pay- 
ment, and  that  the  balance  could  be  carried  "for  a  reason- 
able length  of  time.  We  assure  you  we  want  to  do  eyer3rth]ng 
possible  to  help  you  out,  and  sincerely  trust  that  in  the  near 
future  you  will  be  able  to  send  us  seyeral  orders  for  cam." 
On  January  15th  defendant  wrote  plaintiff  making  a  propo- 
sition that  if  plaintiff  would  accept  three  hundred  dollars 
cash  and  a  note  for  ninety  days,  he  would  "send  same  by 
return  mail."  He  speaks  also  of  having  tried  to  make  sales, 
and  one  party  proposed  to  exchange  real  estate  as  payment 
"They  like  the  car  fine,  but  have  no  cash  to  put  in  a  ear  just 
now."  He  testified  that  he  meant  that  the  party  "liked  the 
appearance  of  the  car."  January  16th  plaintiff  replied, 
making  a  counter  proposition  to  accept  three  hundred  dollars 
and  a  note  for  ninety  days  for  balance.  No  further  corres- 
pondence appears  except  defendant's  letter  of  January  22d 
and  a  more  formal  letter  of  like  tenor,  of  date  January  26th, 
written  by  defendant's  attorney  to  plaintiff.  Defendant  tes- 
tified: "The  first  time  my  suspicions  were  aroused  that  the 
car  was  a  second-hand  car  was  when  I  came  home  from 
Modesto,  when  that  spring  was  broken.  That  is  the  spring 
marked  'Defendants'  Exhibit  A.'  That  is  a  part  that  fits 
over  the  center  part  of  the  spring,  and  covers  up  the  place 
where  the  spring  is  broken.    Yes,  it  is  a  clip.    These  bolts 
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and  the  dips  fasten  the  spring  to  the  axle.  That  could  not 
be  seen  until  the  spring  came  apart."  Upon  a  careful  exam- 
ination of  parts  not  theretofore  noticed  particularly,  evi* 
dences  of  wear  were  discovered  indicating,  as  witnesses  tes- 
tified, previous  use  of  the  car  to  considerable  extent. 

It  might  seem  strange  that  defendant  had  this  car  in  use 
nearly  a  month  before  discovering  that  it  was  a  used  car  when 
delivered  The  correspondence  is  much  dwelt  upon  by  coun- 
sel as  tending  to  show,  and  we  think  the  inference  a  reason- 
able one,  that,  as  late  as  January  15th  (the  car  was  delivered 
December  23d) ,  defendant  had  no  thought  of  rescinding.  In- 
deed, defendant  testified  that  his  suspicions  were  first  aroused 
that  the  car  was  not  a  new  one  after  returning  from  Modesto 
on  January  20th.  This  was  five  days  after  his  letter  of  the 
15th  was  written.  Lapse  of  time  alone  is  not  of  itself  con- 
clusive of  laches.  The  circumstances  under  which  the  car 
was  received  and  the  conduct  of  the  purchaser  in  using  it 
are  of  more  consequence.  Defendant  received  the  cai  under 
warranty  that  it  was  new.  He  was  about  to  become  the  agent 
for  the  sale  of  this  type  of  car,  and  the  evidence  shows  that 
he  made  efforts  to  carry  out  the  objects  of  his  agency.  Deal- 
ing with  a  reputable  firm  and  having  no  cause  for  distrusting 
its  members,  and  being  about  to  engage  in  business  with  them, 
he  would  naturally  and  might,  we  think,  justifiably  accept 
their  statements  at  face  value.  The  circumstance  that  he  did 
not  rescind  until  two  days  before  his  note  became  due,  and 
the  fact  that  presumably  he  was  satisfied  with  the  car  as  late 
as  January  15th,  were  matters  placed  before  the  court,  and, 
as  we  must  presume,  were  given  full  weight  in  determining 
the  question  whether  the  delay  in  rescinding  the  contract  was 
fatal  to  recovery.  All  the  facts  and  circumstances  being 
considered,  we  cannot  say  that  the  court  reached  its  conclu- 
sion unsupported  by  sufSdent  evidence. 

Plaintiff  cites  Oppenheinier  v.  Clunie,  142  Cal.  313,  [75 
Pac.  899],  in  support  of  its  daim  that  defendant  affirmed 
the  contract  after  discovering  the  defects  in  the  cai*.  It  is 
true  he  did  discover  some  defects  prior  to  January  15th,  but 
not  enough  to  arouse  his  suspicion.  But  it  was  after  this 
date  that  other  facts  came  to  his  notice  which  led  to  a  careful 
examination  of  the  car  and  the  discovery  that  it  was  not  a 
new  one. 
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It  was  contended  that  defendant  ezereued  acti  of  owner- 
ship over  the  automobile  inconsistent  with  his  daim  that  he 
was  holding  it  subject  to  plaintiff's  order.  It  appeared  inci- 
dentally in  the  case  that  the  car  was  under  attachment,  at 
whose  instance  does  not  appear,  and  was  in  the  custody  of 
the  sheriff  at  and  before  the  time  of  the  trial.  While  in  the 
sheriff's  custody,  and  with  his  consent,  but  without  the  con- 
sent of  plaintiff,  defendant  took  off  the  wheels  and  detached 
some  other  parts  and  brought  them  into  court  as  exhibits  at 
the  triaL 

Plaintiff  cites  Cream  City  Glass  Co.  ▼.  Friedlander,  84  Wis. 
58,  [86  AuL  St  Bep.  895,  21  L.  B.  A.  135,  54  N.  W.  28] ; 
Klock  y.  Newbury,  63  Wash.  153,  [114  Pac.  1032] ;  Noble  y. 
Olympia  Brewing  Co.,  64  Wash.  461,  [36  L.  B.  A.  (N.  S.) 
467,  117  Pac.  241].  In  the  first  of  these  cases  a  yendee 
claimed  a  shipment  of  soda  ash  was  not  suitable  for  the  pur- 
pose intended,  and  so  notified  the  yendor.  Thereafter  he 
used  six  tierces  out  of  sixty-three  shipped,  and  then  attempted 
to  rescind  the  contract  of  sale  and  recoyer  the  purchase  priee 
which  he  had  paid.  The  judgment  in  fayor  of  the  yendee 
was  reyersed  on  appeal.  The  supreme  court  said:  ''Now,  in 
this  case  the  pluntiff 's  officeis  determined  at  once,  and  upon 
inspection  alone,  that  the  material  was  unfit  for  their  pur- 
poses, and  so  notified  the  defendant,  and  rejected  the  entire 
lot  They  did  not  daim  to  need  a  test  They  took  their 
position  definitely.  After  that  act  they  could  not  deal  with 
the  property  in  any  way  inconsistent  with  the  rejection  if 
they  proposed  to  insist  upon  their  right  to  reject.  They  must 
do  no  act  which  they  would  haye  no  right  to  do  unless  they 
were  the  owners  of  the  goods.  (Benjamin  on  Sales,  6th  ed., 
sec.  703.)  Under  these  rules  it  is  eyident  the  plaintiff  had  no 
right  to  use  up  a  quantity  of  the  material  seyeral  weeks  after 
the  rejection.  By  the  rejection  it  became  defendant's  prop- 
erty, if  such  rejection  was  rightful  Plaintiff  had  no  right 
to  use  any  part  of  it.  It  is  claimed  that  the  use  was  simply 
for  the  purpose  of  proyiding  eyidence  of  unfitness  for  the 
purposes  of  the  trial  of  this  case ;  but  one  has  no  right  to  use 
his  opponent's  property  for  the  purpose  of  making  eyidence. 
The  act  was  an  unmistakable  act  of  ownership,  and  entirely 
inconsistent  with  the  daim  that  the  material  had  been  re- 
jected, and  was  owned  by  defendant'' 
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The  second  of  the  cases  cited  was  rescission  of  a  contract 
for  the  sale  of  an  automobile  warranted  to  be  a  sixty  horse- 
power car.  The  vendee  had  expended  $49.90  in  an  attempt 
to  put  the  car  in  order.  His  action  was  to  recover  the  pur- 
chase price,  the  amount  spent  for  repairs  and  fifty  dollars 
damages  for  time  lost  in  attempting  to  operate  the  car. 
Among  other  defenses  it  was  urged  that  in  expending  $49.90 
in  repairs,  plaintiff  was  estopped  from  claiming  the  right  to 
rescind.  Holding  that  this  '  contention  was  untenable,  the 
court  stated  the  rule  as  follows:  ''Voluntary  acts  on  the  part 
of  the  purchaser  of  a  chattel  under  a  warranty  of  condition 
which  will  operate  as  an  estoppel  of  the  right  to  rescind  must 
be  such  as  affect  the  seller,  and  cause  a  change  in  his  situa- 
tion with  reference  to  the  property,  making  it  inequitable  to 
enforce  the  remedy." 

The  third  of  the  cases  cited  was  rescission  of  a  contract  for 
the  sale  of  material  for  barrels.  Defendant  notified  the  seller 
that  the  quality  was  inferior,  and  requested  a  reduction,  which 
was  refused.  Correspondence  ensued,  the  defendant  mean- 
time continuing  the  use  of  the  material  ''much  more  than  was 
necessary  to  ascertain  its  quality."  Referring  to  the  two 
cases  above  noted,  the  court  held  that  "by  using  an  excessive 
and  unnecessary  percentage  of  the  goods  respondent  not  only 
accepted  them,  but  also  waived  its  right  to  rescind." 

It  does  not  appear  that  the  car  was  injured  or  its  value  im- 
paired by  temporarily  removing  some  of  its  parts  to  be  used 
as  evidence  at  the  trial,  or  that  defendant  was  prevented 
thereby  from  delivering  the  car  to  plaintiff  as  the  court 
directed  he  should,  on  compliance  by  plaintiff  on  its  part  with 
the  judgment  of  the  court.  In  the  case  of  the  Cream  City 
Class  Co,  V.  Friedlander,  84  Wis.  53,  [36  Am.  St.  Rep.  895, 
21  L.  R.  A.  135,  54  N.  W.  28],  where  the  court  said  the  plain- 
tiff had  no  right  to  use  the  defendant's  property  for  the  pur- 
pose of  manufacturing  evidence  against  its  opponent,  the 
statement  must  be  read  in  connection  with  the  facts.  The 
glass  company  used  a  considerable  quantity  of  the  soda  ash 
for  its  own  purposes,  much  more,  as  the  court  found,  than 
uecessary  to  test  its  quality.  The  claim  that  it  was  done  to 
obtain  evidence  might  well  have  called  for  the  statement  that 
the  company  had  no  right  to  do  this.  The  decisive  fact  was 
that  the  company  had  used  an  excessive  quantity  and  received 
the  benefit  of  it,  and  would  not  be  permitted  to  take  cover 
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ander  the  pretense  that  it  was  to  obtain  evidence.  Here  the 
faets  were  quite  different.  Defendant  made  no  personal  use 
of  the  car  after  his  notice  of  rescission,  nor  did  he  exercise  any 
acts  of  ownership  over  it.  It  would  have  been  more  orderly 
to  have  first  obtained  the  order  of  the  court  or  consent  of 
plaintiff  for  what  he  did,  but  we  cannot  see  that  the  rules  laid 
down  in  the  cases  cited  by  plaintiff  were  so  far  violated  by 
defendant  as  to  preclude  him  from  asserting  his  right  to 
rescind. 

We  discover  no  prejudicial  error  in  the  record,  and  the 
judgment  and  order  are,  therefore,  aflOrmed. 

Harty  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  hy  the 
district  court  of  appeal  on  April  3,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  1^  1916. 


[Cir.  No.  102S.    First  Appellate  Distrlet— Maieh  S,  1910.] 

C.  A,  JENKINS,  Respondent,  v.  LOCKB-PADDON  COM- 
PANY (a  Corporation),  Appellant. 

BbOKEBS— CONTBACV    TO    ShABB    OOICICSSIONS— STATTTTI    Of    F&AXJDS. — 

The  statute  requiring  eontracts  employing  a  broker  to  aell  real 
estate  to  be  in  writing  is  not  applicable  to  an  agreement  bj  one 
real  estate  agent  to  share  with  another  agent  the  former's  profit 
or  advantage  as  the  result  of  a  sale  or  exchange  of  the  properties 
of  their  principals,  in  the  form  of  a  fixed  per  centum  on  the 
valuation  of  the  land  taken  bj  the  principal  of  the  latter  in  eoorse 
of  the  exchange. 
I».— OoNSTBUcriON  OF  TsBH  '^OoioossiOM.''— The  term  *'eommission'' 
should  be  given  a  broader  meaning  than  merely  that  of  a  per 
centum  valuation  on  the  services  of  either  agent;  and,  if  it  is  made 
to  appear  that  the  first  agent,  by  virtue  of  whatever  understanding 
he  may  have  with  his  principal.  Is  to  derive  a  definite  advantage 
in  the  way  of  a  material  profit  from  the  sale  or  exchange  of  his 
principaPs  property,  and  that  such  agent  does  derive  such  advantage 
from  a  transaction  brought  about  through  the  co-operation  and 
services  of  such  second  agent,  as  the  result  of  an  oral  agreement 
between  them,  the  statute  of  frauds  is  inapplicable,  and  the  former 
■nst  aeeonnt  to  the  latter  therefor. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  motion  for  a  nonsuit.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  L.  Smith,  for  Appellanl 

Norman  A.  Eisner,  for  Respondent 

RICHARDS,  J.— This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  for  the  sum  of  $450  alleged  to  be  due  from 
the  defendant  as  a  commission  in  a  transaction  involving  the 
exchange  of  real  properties;  and  from  an  order  denying  a 
motion  for  a  nonsuit. 

The  complaint  alleges  in  substance  that  both  plaintiff  and 
defendant  are  real  estate  agents ;  that  the  defendant  as  such 
agent  had  for  sale  or  exchange  certain  property  near  Wood- 
land known  as  the  '^HoUingsworth  tract";  that  the  plaintiff 
knew  of  a  man  named  Oibney  who  had  certain  real  estate  in 
Stockton  which  he  would  exchange  for  country  property,  and, 
with  this  knowledge,  went  to  the  defendant  with  a  view  to 
bringing  about  such  an  exchange ;  and  it  was  then  agreed  be- 
tween them  that  if  the  plaintiff  would  arrange  for  an  exchange 
of  the  property  of  said  Gibney  for  lots  in  the  Hollingsworth 
tract  the  defendant  would  share  with  plaintiff  its  commission 
on  said  exchange,  and  pay  plaintiff  ten  per  cent  on  the  value 
of  the  land  so  taken  by  Oibney  in  such  exchange;  that  said 
exchange  was  negotiated  by  the  plaintiff  and  that  the  same 
was  fully  consummated,  but  that  the  defendant  had  failed 
and  refused  to  pay  said  commission  due  thereon. 

The  answer  admitted  that  the  defendant  was  a  corporation, 
and  that  the  parties  were  each  real  estate  agents,  but  other- 
wise denied  all  the  other  averments  of  the  complaint. 

Upon  the  trial  of  the  cause  the  testimony  of  the  plaintiff 
and  of  Mr.  Charles  L.  Paddon,  the  secretary  of  the  defend- 
ant, and  one  of  its  o£Scials  with  whom  the  plaintiff  chiefly 
dealt  in  the  premises,  was  sharply  in  conflict  as  to  most  of 
the  matters  involved  in  the  agreement  and  leading  up  to  the 
exchange ;  but  the  jury  apparently  resolved  these  conflicts  in 
favor  of  the  plaintiff  and  rendered  its  verdict  accordingly. 
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A  careful  reading  of  the  testimony  satisfies  us  that  the  fol- 
lowing facts  may  fairly  be  educed  therefrom :  The  defendant 
Locke-Paddon  Company  was  a  corporation  engaged  in  the 
business  of  selling  real  estate.  There  was  also  another  cor- 
poration known  as  the  ''Small  Farms  Improvement  Com- 
pany/' which  was  also  engaged  in  handling  real  estate,  having 
its  o£Sce  in  the  same  rooms  with  the  Locke-Paddon  Company. 
The  two  companies  were  so  closely  interrelated  that  the  pres- 
ident and  secretary  of  the  one  was  also  president  and  secretary 
of  the  other,  and  the  stockholders  of  each  were  largely,  al- 
though not  wholly,  the  same;  the  relation  of  these  two  cor- 
porations was  in  fact  bo  intimate  that  neither  charged  the 
other  commissions  on  any  sales  or  exchanges  which  either 
might  negotiate  on  behalf  of  the  other,  but  received  the 
reward  or  advantage  of  such  co-operation  in  the  profits  accru- 
ing therefrom  to  those  mutually  interested  as  officers  and 
stockholders  of  both  corporations.  According  to  Mr.  Paddon, 
the  president  and  secretary  were  the  controlling  spirits  of 
both  corporations,  and  the  Locke-Paddon  Company  was  the 
managing  agent  of  the  Small  Farms  Improvement  Company, 
which  owned  the  HoUingsworth  tract  and  had  placed  it  with 
the  Locke-Paddon  Company  for  sale  or  exchange.  The  plain- 
tiff, having  seen  an  advertisement  soliciting  exchanges  for  lots 
in  the  HoUingsworth  tract,  went  to  the  office  of  the  defendant 
and  there  met  Mr.  Charles  L.  Paddon,  its  secretary,  and  in- 
formed him  that  he  had  two  parties  with  whom  he  thought  he 
could  negotiate  an  exchange.  Mr.  Paddon  showed  him  the 
map  of  the  HoUingsworth  tract,  and  told  him  that  if  he 
could  arrange  for  an  exchange  with  either  of  his  parties  there 
would  be  ten  per  cent  for  him  on  whatever  his  customer  took 
in  value.  The  plaintiff  testified  that  his  understanding  from 
the  first  interview,  and  from  a  later  one  in  which  the  matter 
of  his  taking  his  commission  in  the  form  of  lots  was  discussed, 
was  that  such  commission  was  a  part  of  whatever  commission 
or  advantage  the  defendant  would  derive  from  the  exchange. 
After  the  first  interview  the  plaintiff  interested  Mr.  Oibney 
in  the  proposition,  and  brought  him  in  touch  with  the  defend- 
ant, which,  through  its  secretary,  Mr.  Paddon,  undertook  to 
close  the  deal  with  Mr.  Oibney  personaUy.  The  plaintiff  held 
a  number  of  later  interviews  with  the  defendant,  in  which  for 
some  time  he  was  led  to  believe  that  the  negotiations  with 
Mr.  Gibney  had  faUen  through,  but  later  learned  that  the 
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transaction  had  actually  been  consummated  with  Oibney  and 
along  the  lines  of  his  initial  proposition  to  him.  Upon  learn- 
ing this  fact  the  plaintiff  went  to  the  secretary  of  the  defend- 
ant who,  while  finally  admitting  that  the  exchange  had  been 
made,  refused  to  allow  or  pay  the  plaintiff's  commission. 
Hence  this  suit. 

The  first  contention  of  the  appellant  is  that  its  motion  for 
nonsuit  should  have  been  granted  because  of  an  asserted  vari- 
ance between  the  plaintiff's  pleadings  and  his  proof.  Appel- 
lant, in  making  this  contention,  concedes  that  the  complaint 
alleges  an  agreement  by  one  real  estate  agent  to  share  with 
another  real  estate  agent  its  profit  or  advantage  as  the  result 
of  a  sale  or  exchange  of  the  properties  of  their  principals; 
but  the  appellant  contends  that  the  evidence  shows  merely  an 
agreement  to  pay  the  plaintiff  a  percentage  commission  on 
the  transaction;  and,  in  this  connection,  the  appellant  also 
contends  that  such  a  contract  as  it  claims  the  evidence  dis- 
closes must  have  been  made  in  writing  in  order  to  satisfy  the 
statute  of  frauds ;  and  that  since  the  only  proof  tendered  by 
the  plaintiff  was  of  an  oral  agreement  the  nonsuit  should 
have  been  granted  upon  that  ground  also.  These  contentions 
at  the  laat  analysis  reduce  themselves  to  the  single  question 
as  to  whether  the  evidence  sustains  the  averments  of  the 
plaintiff's  complaint,  that  if  he  would  arrange  an  exchange  of 
a  portion  of  such  properties  for  certain  property  of  Mr. 
Gibney  it  would  share  with  plaintiff  its  commissions  on  the 
consummation  of  such  exchange,  which  share  thereof  was  fixed 
at  ten  per  cent  on  the  valuation  of  the  lots  taken  by  Oibney 
in  the  course  of  such  exchange. 

Upon  this  aspect  of  the  case  we  are  of  the  opinion  that  the 
evidence  is  sufScient  to  sustain  the  verdict  of  the  jury  in 
plaintiff's  favor.  Such  verdict  was  evidently  predicated  upon 
the  following  instruction  given  by  the  court:  ''Under  the 
terms  of  the  contract  sued  upon  the  plaintiff  is  entitled  to 
recover  a  judgment  if  you  find  that  all  of  the  following  are 
facts;  and  if  any  one  of  these  elements  is  wanting  then  your 
verdict  should  be  for  the  defendant: 

''1.  That  the  contract  referred  to  in  the  complaint  was  ac- 
tually made  by  the  defendant  and  the  plaintiff; 

''2.  That  an  exchange  of  the  property  was  actually  consum- 
mated by  the  plaintiff  in  accordance  with  the  terms  of  that 
contract; 
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'^8.  That  the  defendant  was  interested  otherwise  than  as 
owner  in  the  exchange  which  was  consummated,  and  was  to 
receive  some  advantage  from  the  owner  of  such  tract  upon  the 
consummation  of  the  exchange,  and  did  receive  such  ad- 
vantage, and  that  the  10%  referred  to  in  this  action  is  a  part 
of  the  advantage  so  to  have  been  received  by  the  defendant. 

"You  are  further  instructed  that  while  a  parol  agreement 
by  the  owner  of  real  property  to  pay  an  agent  a  commission 
for  the  sale  of  real  property  is  not  valid  because  it  rests  in 
parol,  nevertheless  an  agreement  by  one  person  to  share  his 
advantage  on  a  sale  of  real  estate  with  another  person,  though 
not  in  writing,  is  valid ;  and  if  you  find  that  some  advantage 
was  to  be  derived  to  this  defendant  from  the  exchange,  and 
that  the  defendant  was  to  share  its  advantage  with  plaintiff, 
and  that  plaintiff  consummated  the  exchange,  and  that  de- 
fendant actually  received  some  advantage  from  the  exchange, 
the  verdict  should  be  for  the  plaintiff." 

In  the  case  of  Oorham  v.  Heiman,  90  Cal.  846,  [27  Pac 
289],  it  was  held  that  the  provisions  of  subdivision  6  of  sec- 
tion 1624  of  the  Civil  Code  were  designed  to  protect  owners 
of  real  estate  against  unfounded  claims  of  brokers;  that  it 
did  not  extend  to  agreements  between  brokers  to  co-operate  in 
making  sales  for  a  share  of  the  commissions.  The  rule  as  thus 
stated  has  been  approved  and  applied  by  this  court  in  the 
later  cases  of  Casey  v.  Richards,  10  Cal.  App.  57,  [101  Pac. 
36] ;  Saunders  v.  Yoakum,  12  Cal.  App.  643,  [107  Pac.  1007] ; 
Baker  v.  Thompson,  14  Cal.  App.  175,  [111  Pac.  373] ,  and 
Johnston  v.  Porter,  21  Cal.  App.  97,  [131  Pac.  69]. 

In  the  case  of  Aldis  v.  Schleicher,  9  Cal.  App.  372,  [99  Pac. 
526],  however,  it  was  held  that  the  provisions  of  subdivision 
6  of  section  1624  of  the  Civil  Code  were  applicable  to  agree- 
ments between  agents  for  the  sale  or  exchange  of  the  prop- 
erties of  others  when  the  contract  was  an  unconditional  agree- 
ment to  pay  a  stipulated  sum  for  the  performance  of  the 
agreed  services  of  the  second  agent  regardless  of  whether  the 
first  agent  had  a  valid  contract  for  the  sale  of  the  property 
by  the  terms  of  which  he  was  to  receive  a  commission.  The 
case  of  Saunders  v.  Yoakum,  12  Cal.  App.  543,  [107  Pac. 
1007],  followed  the  doctrine  thus  stated  in  the  Aldis  case. 
In  the  case  of  Johnston  v.  Porter,  21  Cal.  App.  97,  [131  Pac 
69],  this  court  distinguished  the  cases  of  Aldis  v.  Schleicher, 
9  Cal.  App.  372  [99  Pac.  526],  and  Saunders  v.  Yoakum, 
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12  Cal.  App.  543,  [107  Pac.  1007],  from  the  case  then  at  bar, 
to  the  extent  of  holding  that  when  it  appeared  that  at  the 
time  the  action  was  began  there  had  actually  been  received 
by  the  first  agent  a  fond  in  the  nature  of  a  commission  in 
which  the  plaintiff  could  be  awarded  a  share,  it  was  imma- 
terial what  sort  of  a  contract,  valid  or  otherwise,  the  first 
agent  had  with  his  principal,  the  owner  of  the  property. 

In  the  endeavor  to  harmonize  these  cases,  and  apply  their 
principles  to  agreements  between  real  estate  agents  affecting 
the  sale  or  exchange  of  the  properties  of  their  respective 
clients,  and  particularly  to  the  facts  of  the  case  before  us,  it 
would  seem  that  the  term  '' commission ''  should  be  given  a 
broader  meaning  than  merely  that  of  a  percentum  valuation 
on  the  services  of  either  agent;  and  that  if  it  is  made  to 
appear  that  the  first  agent,  by  virtue  of  whatever  understand- 
ing he  may  have  with  his  principal,  is  to  derive  a  definite 
advantage  in  the  way  of  a  material  profit  from  the  sale  or 
exchange  of  his  principal's  property,  and  that  such  agent 
does  derive  such  advantage  from  a  transaction  brought  about 
through  the  co-operation  and  services  of  the  second  agent, 
as  the  result  of  an  oral  agreement  between  them,  the  former 
must  account  to  the  latter  therefor;  and  a  case  is  thus  pre- 
sented to  which  the  above-named  provision  of  the  statute  of 
frauds  has  no  application.  Such  is  the  case  at  bar.  The 
above-quoted  instruction  of  the  court  was  evidently  framed 
upon  this  theory,  and  we  think  it  correctly  phrased  and  stated 
the  law  applicable  to  this  dass  of  cases.  We  are  also  of  the 
opinion  that  the  jury  was  warranted  in  finding  from  the  facts 
before  it,  and  particularly  from  the  evasions  of  the  secretary 
of  the  defendant  touching  the  real  relation  between  the  two 
corporations  in  question,  that  the  plaintiff  was  entitled  to 
recover  the  amount  of  his  claim. 

From  this  view  of  the  case  it  follows  that  the  instruction 
above  quoted  was  properly  given,  and  that  the  instructions 
asked  by  the  defendant  were  properly  refused. 

This  disposes  of  the  appellant's  several  contentions. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  ooncurred. 
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[Sir.  No.  1644.    Second  Appellate  IM8triet.^Mareh  8,  1916.] 

L.  B.  COOLEY,  Respondent,  v.  BRUNSWIG  DRUG  COM- 
PANY  (a  Corporation),  Appellant. 

Fnn>mo8 — ^Unoebtainty — Oonstruction — Sufpobt  of  Juodment. — ^The 
llndingB  of  the  trial  eourt  are  to  receive  each  a  eonstmction  as  will 
uphold  rather  than  defeat  its  judgment  thereon;  and  whenever 
from  the  facts  found  other  facts  maj  be  inferred  which  will  sup- 
port the  judgment,  such  inference  will  be  deemed  to  have  been  made 
bj  the  trial  court. 

Id.— Neougence-^mission  to  Find  nr  Ezpkbss  Txbms— Suitioiskot 
or. — ^In  an  action  to  recover  damages  for  personal  injuries  based 
on  negligence,  the  omission  to  find  in  express  terms  that  the  defend- 
ant was  negligent  will  not  defeat  the  judgment,  if  the  fkcts  found 
show  aa  omission  of  duty  with  a  resultant  injury. 

Id. — FiNDiNO  or  Jury — ^Whxn  Ck>NCLUsnni. — Negligence  is  a  relative 
term  depending  upon  inferences  to  be  drawn  from  many  facts  and 
circumstances  which  it  is  the  province  of  the  jury  to  draw  in  eaeh 
particular  case,  and  when  they  do  so  find  upon  facts  as  to  which 
reasonable  minds  might  differ  in  the  conclusion  reached,  their 
decision  is  not  subject  to  review  on  appeaL 

Id. — Injxtbies  to  Dauo  Olebk — Judgment  Suppobted  bt  Findings.— In 
an  action  for  damages  for  personal  injuries  sustained  by  a  receiving 
clerk  of  a  wholesale  drug  company  from  coming  violently  in  contact 
with  a  dosed  fire-door  while  rapidly  ascending  a  stairway  in  the 
building  of  the  defendant,  it  cannot  be  said,  as  a  matter  of  law, 
that  the  findings  do  not  support  the  judgment  in  favor  of  the 
plaintiff,  on  the  theory  that  the  plaintiff  was  himself  negligent  in 
failing  to  look  up  and  see  whether  the  door  was  open  or  closed, 
where  it  is  shown  by  the  evidence  that  he,  in  the  discharge  of  the 
duties  of  his  employment,  used  such  stairway  many  times  a  day, 
and  that  he  had  been  doing  so  for  a  period  of  several  years,  and 
that  the  door  had  never  before,  to  his  knowledge,  been  dosed  during 
business  hours. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Amreles  County,  and  from  an  order  denying  a  new  trial. 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Flint,  Gray  &  Barker,  and  Henry  8.  Van  Dyke,  for  Ap- 
pellant. 

Anderson  &  Anderson,  and  Trent  G.  Anderson,  for  Be- 
spondent 
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SHAW,  J. — Action  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  as  a  result  of  defendant's 
negligence.  Judgment  in  the  sum  of  one  thousand  dollars 
went  for  plaintiff,  from  which,  and  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals. 

The  sole  ground  upon  which  appellant  insists  upon  a  re- 
versal is  that  the  findings  do  not  support  the  judgment,  in 
that  the  court  not  only  failed  to  find,  either  directly  or  in- 
directly, that  defendant  was  guilty  of  negligence,  but  the 
findings  affirmatively  show  that  the  injury  complained  of 
was  due  solely  to  the  gross  negligence  of  plaintiff. 

Upon  the  question  of  negligence  the  court  found: 

'•11. 
"That  on  the  6th  day  of  November,  1911,  the  plaintiff  was, 
and  for  about  five  years  theretofore  had  been,  employed  in 
the  capacity  of  receiving  derk  by  the  defendant 

''in. 
**That  the  defendant  on  the  6th  day  of  November,  1911,  and 
for  more  than  five  years  previous  thereto  had  been,  carr3ring 
on  a  part  of  its  business  of  wholesale  drug  dealer  in  a  con- 
erete  building  in  the  city  of  Los  Angeles,  county  of  Los 
Angeles,  state  of  California,  situate  on  New  High  street,  in 
said  city;  that  among  various  other  sets  of  stairways  and 
elevators  the  several  floors  npon  said  building  were  connected 
by  a  set  of  concrete  stairways,  and  that  as  a  protection  against 
fire  there  was  placed  over  the  opening  of  the  stairway  lead- 
ing from  the  first  to  the  second  story  a  fire  door  sheathed  with 
iron;  that  said  door  was  ordinarily  kept  open,  except  on 
infrequent  occasions  when  necessary  to  close  the  same  on 
account  of  prevention  of  fire  or  for  other  special  purposes; 
that  said  doorway  had  not  been  closed  during  the  employment 
of  plaintiff  by  said  company  to  plaintiff's  knowledge  during 
business  hours,  but  that  it  had  been  closed  on  such  infrequent 
occasions  or  for  such  special  purposes,  and  when  so  closed  no 
warning  of  its  having  been  closed  had  been  given. 

"IV. 

"That  the  duty  of  plaintiff  as  receiving  derk  in  the  em- 
ployment of  said  defendant  required  him,  many  times  a  day, 
to  ascend  and  descend  to  the  floor  above,  and  that  upon  the 
6th  day  of  November,  1911,  while  plaintiff  was  engaged  in  his 
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duties  as  receiving  derk  of  the  said  defendant  below  the 
second  iSoor  of  said  building  the  defendant's  agents  and 
ofiScers,  acting  within  the  scope  of  their  employment,  closed 
said  fire  door  within  an  hour  or  two  before  2  o'clock  p.  m. 
of  said  day,  and  did  not  give  any  warning  to  plaintiff  that 
said  door  had  been  so  closed,  and  that  plaintiff  had  no  notice 
or  knowledge  that  said  door  had  been  closed;  but  said  door 
was  clearly  visible  from  the  bottom  of  said  stairway  to  any 
one  looking  up  ,*  that  on  said  date,  and  about  the  hour  of  2 
o'clock  p.  m.,  plaintiff,  while  in  the  discharge  of  his  said 
duties,  was  required  in  the  discharge  thereof  to  ascend  to  the 
second  floor  of  said  building,  and  assuming  that  said  fire  door 
was  open,  and  without  looking  up  or  towards  said  doorway, 
and  without  knowledge  that  the  same  was  shut,  plaintiff 
ascended  the  stairway  leading  to  said  second  floor,  and  in  so 
doing,  came  suddenly  and  violently  in  contact  with  the  said 
fire  door,  and  struck  the  top  of  his  head  against  same  with 
great  violence,  and  thereby  was  stunned  and  thrown  back- 
ward into  a  sitting  position  on  the  stairway  and  against  the 
iron  railing  of  the  stairway. 

"VHL 
**That  It  IS  true  that  the  said  stairway  or  staircase  referred 
to  in  plaintiff's  complaint  leading  from  the  first  to  the  second 
floors,  and  in  ascending  which  the  plaintiff  was  injured,  is 
composed  of  24  steps;  that  the  width  of  said  staircase  is  4 
feet,  and  that  the  size  of  the  said  fire  door  when  closed,  ex- 
posed to  view  of  one  approaching  from  the  first  floor  and 
attempting  to  ascend  the  said  staircase,  is  4  feet  in  width  by 
11%  feet  in  length ;  that  all  of  the  surface  of  said  fire  door, 
4  feet  in  breadth  and  11%  feet  in  length,  is  in  full  view  from 
the  first  floor,  and  by  any  person  approaching  the  foot  of 
such  staircase,  or  any  one  attempting  to  ascend  the  said  stair- 
case from  the  first  to  the  second  fioor  if  such  person  looks  up ; 
that  the  various  floors  in  said  building,  in  the  rear  part  of 
said  building  in  which  plaintiff  was  stationed  ordinarily,  have 
three  series  or  sets  of  communication  with  each  other,  each 
and  all  being  practically  equidistant  from  the  place  of  plain- 
tiff's ordinary  position  of  employment,  to-wit:  said  set  of 
stairways  ordinarily  referred  to,  a  freight  elevator  which  was 
frequently  used  by  plaintiff,  and  another  complete  set  of 
stairways;  that  to  pass  from  the  top  of  the  stairway  which  was 
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Vised  bj  plaintiff  on  the  occasion  referred  to,  to  the  front  of 
the  second  floor,  plaintiff  would  have  to  walk  past  said  freight 
elevator  as  well  as  by  the  head  of  the  stairway  which  he  did 
not  use;  that  it  is  not  true  that  the  plaintiff  on  November  6th, 
1911,  at  the  time  of  the  collision  referred  to  in  plaintiff's 
complaint  ascended  said  staircase  without  observing  ordinary 
care,  or  any  care  at  all,  but,  on  the  contrary,  the  plaintiff  at 
said  time  and  place  did,  in  ascending  said  staircase,  observe 
ordinary  care  in  so  doing,  notwithstanding  the  specific  facts 
hereinbefore  found;  and  it  is  not  true  that  any  injury  re- 
ceived by  plaintiff  was  due  solely,  or  at  all,  to  the  wanton 
and  reckless  manner  of  the  said  plaintiff  in  ascending  said 
staircase,  or  to  the  failure  of  said  plaintiff  to  exercise  ordinary 
care  in  the  premises,  or  that  the  plaintiff  did  ascend  said 
staircase  in  a  wanton  or  reckless  manner." 

It  is  an  established  rule  of  law  that  the  findings  of  the  trial 
court  are  to  receive  such  a  construction  as  will  uphold  rather 
than  defeat  its  judgment  thereon;  and  whenever  from  the 
facts  found  other  facts  may  be  inferred  which  will  support 
the  judgment,  such  inference  will  be  deemed  to  have  been 
made  by  the  trial  court.  {Warren  v.  Hopkins,  110  Cal.  506, 
512,  [42  Pac.  986] ;  Gould  v.  Eaton,  111  Cal.  639,  645,  [52 
Am.  St.  Rep.  201,  44  Pac.  319] ;  Breeze  v.  Brooks,  97  Cal.  72, 
[22  L.  R.  A.  256,  31  Pac.  742].)  Nor  is  it  necessary,  in  order 
to  sustain  the  judgment,  that  the  court  should  in  express 
terms  have  found  that  defendant  was  guilty  of  negligence. 
The  omission  to  allege  negligence  in  a  complaint  does  not 
render  the  pleading  defective,  provided  the  circumstances 
alleged  are  such  as  to  justify  the  inference  of  negligence. 
{Geneva  v.  Burnett,  65  Neb.  464,  [101  Am.  St.  Rep.  628,  58 
L.  R.  A.  287,  91  N.  W.  275] ;  SUveira  v.  Iverson,  125  CaL  266, 
[57  Pac.  996] ;  Quinn  v.  Electric  Laundry  Co.,  155  Cal.  500, 
[17  Ann.  Cas.  1100,  101  Pac.  794].)  So  in  findings  of  fact, 
the  omission  to  find  in  express  terms  that  defendant  was 
negligent  will  not  defeat  the  judgment,  if  the  facts  found 
show  an  omission  of  duty  with  a  resultant  injury. 

The  question  therefore  presented  is  whether  or  not  the  facts 
found,  together  with  inferences  deducible  therefrom,  and 
which  the  trial  court  was  justified  in  making,  support  the 
judgment  Judge  Cooley,  in  his  work  on  Torts,  defines  neg- 
ligence as  ''the  failure  to  observe,  for  the  protection  of  the 
interest  of  another  person,  that  degree  of  care,  protection  anri 
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vigilance  which  the  circumstances  justly  demand,  whereby 
such  other  person  suffers  injury/'  It  is  a  relative  term,  de- 
pending upon  inferences  to  be  drawn  from  many  facts  and 
circumstances  which  it  is  the  province  of  the  jury  to  draw 
in  each  particular  case.  ''It  can  very  seldom  happen  that 
the  question  is  so  clear  from  doubt  that  the  court  can  under- 
take to  say,  as  matter  of  law,  that  the  jury  could  not  fairly 
and  honestly  find  for  the  plaintiff."  {Schierhold  v.  North 
Beach  &  M.  R.  B.  Co.,  40  Cal.  447;  Bovvers  v.  Union  Pac. 
B.  B.  Co.,  4  Utah,  215,  224,  [7  Pac.  251] ;  Jamison  v.  San 
Jose  A  S.  C.  B.  B.  Co.,  55  Cal.  593;  Franklin  v.  Southern 
Cal.  Motor  Boad  Co.,  85  Cal.  63,  70,  [24  Pac  723].)  And 
when  they  do  so  find  upon  facts  as  to  which  reasonable  minds 
might  differ  in  the  conclusion  reached,  their  decision  is  not 
subject  to  review  on  appeal.  So  if  negligence  on  the  part 
of  the  defendant  may  be  reasonably  implied  from  the  facts 
found  by  the  court,  it  is  the  duty  of  this  court  to  construe  the 
findings  as  upholding  the  judgment. 

Appellant  insists  that  in  the  case  at  bar  there  can  be  but 
one  inference  drawn  from  the  plaintiff's  actions  as  found  by 
the  court,  and  that  is  one  of  gross  negligence  on  his  part 
We  cannot  assent  to  this  contention.  In  effect,  the  court 
found  that  defendant  was  guilty  of  negligence  in  closing  the 
trap-door  without  doing  anything  to  indicate  or  give  notice 
of  such  changed  condition,  thus  rendering  it  dangerous  for 
plaintiff  to  ascend  the  stairway  as  he  was  accustomed  to  do. 
In  other  words,  it  failed  to  do  what  a  reasonably  prudent 
man,  having  due  regard  for  the  safety  of  his  employee,  would 
have  done  under  the  circumstances  shown  to  exist.  And  like- 
wise as  to  plaintiff.  As  a  reasonably  prudent  man,  ac- 
customed as  he  was  in  the  course  of  his  employment,  covering 
a  period  of  five  years,  to  run  up  and  down  this  stairway  five 
to  twenty  times  a  day,  and  never  knowing  of  the  door  being 
closed,  he  was  justified,  in  the  absence  of  notice  or  warning 
of  its  being  closed,  in  assuming  that  it  was  open  as  he  had 
always  found  it,  and  hence  he  was  not  negligent  when,  in 
ascending  the  stairway,  he  failed  to  look  up  for  the  purpose 
of  discovering  whether  or  not  it  was  open.  The  determina- 
tion of  both  questions  was  for  the  trial  court  sitting  as  a  jury, 
and  as  to  both  it  has  made  findings  of  fact  from  which  in- 
ferences of  negligence  on  the  part  of  defendant  and  exon- 
erating plaintiff  therefrom  may  fairly  be  implied.    As  a 
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matter  of  law,  we  cannot  say  the  facts  as  found  do  not  support 
the  judgment,  and  it,  and  the  order  denying  defendant's  mo- 
tion for  a  new  trial,  are,  therefore,  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  1,  1916. 


[CSt.  No.  1781*    Second  Appellate  Distriet.— Mareb  8,  1916.] 

EABL  B.  KING,  Appellant,  v.  W.  R.  JOHNSON  et  al.. 

Respondents. 

SaUB  OF  Bbal  Pbofebtt— FanAJBX  to  Coicplt  With  Act  or  Maboh  IS, 
1907 — ^Betebsnob  to  Unbeoosded  Map. — ^Under  the  act  of  Mareh 
15,  1907  (Stats.  1907,  p.  290),  and  amendments  thereto,  not 
only  is  the  selling  or  offering  for  idh  of  lotb  of  land  in  contra- 
Tontion  of  the  provisions  of  this  statute,  by  reference  to  an  unre- 
corded map  or  plat,  expressly  prohibited,  but  the  act  makes  it  a 
misdemeanor  so  to  do. 

Id.— Balb  bt  AGENl^— Illegal  Tbansaotion— Action  fob  Coicpensa- 
TION. — An  agent,  for  the  sale  of  land  subdiyided  into  lots,  who 
offers  the  lots  for  sale  with  the  full  knowledge  that  the  provifidons 
of  the  act  of  March  15,  1907  (Stats.  1907,  p.  290),  requiring  the 
filing  of  a  map  or  plat  of  the  subdiTision,  have  not  been  complied 
with,  cannot  maintain  a  suit  for  his  compensation,  as  the  considera- 
tion for  the  contract  is  an  illegal  act 

Id. — OoNTBACT— IiJjBGal  OoNsn>EBATioN. — A  Contract  founded  on  an  il- 
legal consideration,  or  which  is  made  for  the  purpose  of  furthering 
any  matter  or  thing  prohibited  by  statute,  or  to  aid  or  assist  any 
party  therein,  is  void.  This  rule  applies  to  erery  contract  which 
is  founded  on  a  transaction  malum  in  te,  or  which  is  prohibited 
by  statute  on  the  ground  of  public  policy. 

hk — Tixxaki.  Tbansaction — Evn>ENCE. — ^Where  the  complaint  in  an  ac- 
tion discloses  the  illegal  transaction  upon  which  plaintiff  founds  his 
right  to  leeover,  no  evidence  is  admissible  in  support  of  the  alleged 
eause  of  action. 

IB.— PuBPOSB  OF  Statute— Bights  or  lNDivn>nALS.— The  statute  ef 
liarch  IS,  1907  (Stats.  1907,  p.  290),  was  enacted,  not  as  a  revenue 
measure^  but  as  a  declaration  of  the  public  poliej  of  the  state. 
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Being  in  the  interest  of  the  publie,  in  applying  it,  matten  of  piivato 
justice  between  indiriduals  cannot  bo  eonaidered. 
Id. — ^AonoN  by  Bbokbb — ^Bights  of  Ykndsks.— The  contention  that 
the  act  of  March  15,  1907  (Stats.  1907,  p.  290),  is  intended  for 
the  benefit  of  Tendees  onlj,  and  should  not  bo  eonstmed  as  affecting 
the  right  of  a  broker  to  recoTor  for  servieee  rendered  in  selling  lots 
in  a  subdivision  by  reference  to  an  unrecorded  map  thereof,  cannot 
be  maintained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Curtis  C.  Legerton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gilbert  F.  Wyvell,  for  Appellant 

Phil  M.  Chandler,  for  Respondents. 

SHAW,  J. — ^Action  to  recover  commissions  for  the  sale  of 
real  estate. 

As  disclosed  by  the  record,  it  is  difficult  to  understand  the 
procedure  adopted  by  the  trial  court  in  disposing  of  the  case. 
It  seems  to  be  conceded  by  counsel,  however,  that  its  effect 
was  to  sustain,  without  leave  to  amend,  a  general  demurrer 
to  the  complaint,  which  ruling  was  followed  by  a  judgment 
for  defendants,  from  which,  and  an  order  denying  his  motion 
for  a  new  trial,  plaintiff  appeals. 

While  the  complaint  is  most  awkwardly  drawn,  it  fairly 
appears  therefrom  that  the  defendants  were  the  owners  of  a 
tract  of  land  situated  in  lot  2,  block  21,  in  the  town  of  Lan- 
caster; that  on  October  25,  1913,  plaintiff  and  defendants 
agreed  there  should  be  made  a  subdivision  of  the  parcel  of 
land  into  fortynsdz  lots,  which  subdivision  they  designated 
"The  Umbrella  Tract."  No  map  or  plat  thereof  was  filed, 
nor  any  attempt  ever  made  to  comply  with  the  provisions  of 
the  act  of  March  15,  1907  (Stats.  1907,  p.  290),  and  amend- 
ments thereto ;  nor  did  defendants  ever  agree  to  file  a  map  or 
plat  thereof.  At  the  same  time,  defendants  made  a  written 
contract  with  plaintiff,  whereby  they  constituted  him  their 
exclusive  agent  for  a  period  of  one  year  to  sell  said  lots  so 
described  as  being  in  the  Umbrella  tract  ss  per  schedule  of 
prices  agreed  upon.    Thereupon  plaintiff,  with  full  knowl- 
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edge  of  the  fact  that  no  attempt  had  been  made  to  comply 
with  the  provisions  of  the  statute,  nevertheless  proceeded  to 
offer  for  sale,  and,  as  alleged,  did  sell  fourteen  of  said  lots 
by  reference  to  a  purported  but  unrecorded  map,  to  respon- 
sible persons  who  were  at  all  times  ready,  willing,  and  able 
to  comply  with  the  terms  and  conditions  of  purchase  which 
were  agreed  upon  between  them  and  defendants,  which  sales 
were  made  '*  subject  to  the  recording  by  defendants  of  an 
accurate  map  or  plat  of  said  tract,  with  the  county  recorder 
of  Los  Angeles  county,  wherein  said  tract  is  situated";  that 
defendants  neglected  to  record  any  map  or  plat  of  said  tract, 
by  reason  of  which  fa45t  the  sales  so  made  by  plaintiff  were 
never  consummated. 

Section  8  of  the  act  referred  to  provides  that  "no  person 
shall  sell  or  offer  for  sale  any  lot  or  parcel  of  land,  by  refer- 
ence to  any  map  or  plat,  unless  such  map  or  plat  has  been 
made,  certified,  indorsed,  acknowledged  and  filed  in  all  re- 
spects as  provided  in  this  act,  ..."  And  section  9  provides 
that  "every  person  who  violates  any  of  the  provisions  of  this 
act  is  guilty  of  a  misdemeanor,"  the  penalty  for  which  is 
fixed  at  both  a  fine  and  imprisonment.  It  thus  appears  that 
not  only  is  the  selling  or  offering  for  sale  of  lots  in  contraven- 
tion of  the  provisions  of  the  statute  expressly  prohibited,  but 
section  9  attaches  a  penalty  to  every  violation  thereof.  It 
would  seem  dear  that,  in  the  absence  of  a  compliance  with  the 
statute,  it  was  a  violation  of  law  for  defendants  to  even  offer 
the  lots  for  sale;  and,  if  this  be  true,  it  was  likewise  a  viola- 
tion of  law  for  plaintiff,  as  their  agent,  to  offer  them  for  sale, 
thus  joining  with  his  principals  in  a  known  illegal  act  for 
the  doing  of  which  he  asks  compensation.  He  is  then  seeking 
to  recover  for  services  the  performance  of  which  was  pro- 
hibited by  law;  hence  the  sole  consideration  for  the  contract 
upon  which  he  bases  his  claim  was  the  doing  of  known  illegal 
acts.  In  SxiHinger  v.  Mayierry,  59  Cal.  91,  it  is  said:  "The 
general  principle  is  well  established  that  a  contract  founded 
on  an  illegal  consideration,  or  which  is  made  for  the  purpose 
of  furthering  any  matter  or  thing  prohibited  by  statute,  or 
to  aid  or  assist  any  party  therein,  is  void.  This  rule  applies 
to  every  contract  which  is  founded  on  a  transaction  malum 
in  se,  or  which  is  prohibited  by  statute,  on  the  ground  of 
public  poliqr."  The  complaint  discloses  the  illegal  transac- 
tion upon  which  plaintiff  founds  his  right  to  recover,  and 
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this  being  true,  no  evidence  was  admissible  in  support  of  the 
alleged  cause  of  action.  The  statute  was  enacted,  not  as 
a  revenue  measure,  but  as  a  declaration  of  the  public  policy 
of  the  state.  Being  in  the  interest  of  the  public,  we  cannot, 
in  applying  it,  consider  matters  of  private  justice  between 
individuals;  for  "the  rights  of  the  public  are  superior  to  any 
such  private  considerations,  and  the  public's  right  is  that  the 
fountains  of  justice  shall  remain  unpolluted;  that  no  court 
shall  lend  its  aid  to  a  man  who  grounds  his  action  upon  an 
.  .  ,  illegal  act."  (Berka  v.  Woodward,  125  Cal.  119,  [73 
Am.  St.  Rep.  31,  45  L.  R.  A.  420,  57  Pac.  777],  and  cases  there 
cited.) 

Appellant  insists  that  the  statute  is  intended  for  the  benefit 
of  vendees  only,  and  should  not  be  construed  as  affecting  the 
right  of  a  broker  to  recover  for  services  rendered  in  selling 
lots  in  a  subdivision  by  reference  to  an  unrecorded  map  there- 
of. It  is  unnecessary  to  determine  the  right  of  a  vendee, 
since  such  right  is  not  involved.  Cases  cited  from  other 
jurisdictions  are  based  upon  statutes  which  the  courts,  for 
different  reasons,  construed  as  not  prohibiting  the  sale,  while 
the  statute  under  consideration,  in  express  terms,  prohibits  the 
doing  of  the  act  for  which  it  is  sought  to  recover.  No  purpoie 
could  be  subserved  in  reviewing  such  cases  here. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James  J.,  concurred. 


[CiT.  No.   1725.    First  AppeUate  Distriet.— ^Max«b  4,  1916.] 

F.   W.  SWANTON,  Respondent,  y.  ROMIB  G.  JACKS, 

Appellant 

PABTNEBSHIF— INTBUSTINO  MOHXT  TO  PlBTNXa— DOTT  TO  AOOOUMT^ — 

A  partner  who  is  intmsted  witli  money  l^  Us  copartner  to  earry 
out  the  purposes  of  the  partnership,  acts  as  the  trustee  of  Ua 
associate,  and,  as  such,  he  is  bound  not  only  to  an  exercise  of  the 
highest  degree  of  diligence  and  good  faith  in  the  administration 
of  hit  trust,  but  he  is  also  bound  to  keep  and  render  a  full  and 
eocact  account  of  his  transactions,  and  of  all  moneys  received  and 
their  proper  investment. 
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Idj — Acnov  FOR  Dissolution — I>ewa.wi  of  I>KrENi>ANT — SumcnsNor 
OF  EviDENGB. — In  thifl  action  for  the  dissolntion  of  ft  partnership, 
aa  aeconnting,  and  for  the  reeovery  of  certain  moneys  intrusted 
to  the  defendant  hj  the  plaintiff  for  partnership  purposes,  it  is 
held  that  the  finding  that  the  defendant  had  willfully  failed  and 
neglected  to  attend  to  the  business  of  the  partnership,  or  to  carry 
into  effect  the  purposes  for  which  it  was  formed,  is  sustained  by 
the  evidence. 

Id.— AooouMTiNG— Whin  Unnboessabt.— Where  a  partnership  involTes 
but  one  transaction,  and  an  accounting  of  the  items  thereof  is  had 
during  the  course  of  the  trial,  and  finding  made  as  to  the  balanoe 
due,  it  is  unnecessary  to  find  the  items  of  the  account,  or  to  order 
an  accounting  to  be  had. 

Id. — GoNyxBsiON  of  Funds — Evidknci — Amount  of  Judomxnt. — ^Whero 
it  is  found  that  the  defendant  conyerted  to  his  own  use  the  money 
of  the  firm  which  the  plaintiff  himself  had  contributed  thereto, 
it  is  proper  to  give  the  plaintiff  judgment  for  the  full  amount, 
and  not  for  one-half  of  such  sum. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deifr- 
ing  a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  A.  Dom,  and  C.  D.  Dorn,  for  Appellant 

C.  H.  Sooy,  Walter  Shelton,  and  David  L.  Levy,  for  Re- 
spondent. 

RICHARDS,  J.— This  is  an  action  brought  for  the  dissolu- 
tion of  a  partnership,  and  for  an  accounting  between  the 
parties  to  it,  and  for  the  recovery  by  the  plaintiflP  of  such 
sum  as  should  be  found  due  him  thereon.  The  complaint  sets 
up  in  full  the  articles  of  copartnership,  from  which  it  appears, 
in  substance,  that  the  parties  were  to  engage  in  the  business 
of  giving  aeroplane  exhibitions  in  various  parts  of  the  country, 
and  that  as  a  preliminary  thereto  the  defendant  was  to  pro- 
ceed to  France,  taking  with  him  a  man  who  was  to  be  in- 
structed there  in  the  art  of  aviation ;  that  the  defendant  was, 
while  there,  to  inspect  and  purchase  one  or  two  aeroplanes  for 
use  in  said  exhibitions ;  that  in  order  to  meet  the  expenses  of 
the  trip  each  of  the  parties  was  to  put  up  the  sum  of  five 
hundred  dollars,  and  which  the  defendant  was  to  receive  at 
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the  time  of  liis  departure  for  France ;  that  each  of  the  parties 
was  to  contribute  the  additional  sum  of  four  thousand  five 
hundred  dollars,  which  was  to  be  placed  in  the  hands  of  a 
trustee  named  in  the  agreement  as  soon  as  the  defendant 
should  have  selected  for  purchase  said  machines ;  that  there- 
upon the  said  trustee  was  to  forward  to  said  defendant  such 
sum  up  to  eight  thousand  dollars  as  would  cover  the  purchase 
price  of  said  machines ;  that  the  balance  of  the  fund  in  the 
hands  of  the  trustee  was  to  be  dispensed  in  arranging  for 
and  advertising  the  exhibitions. 

The  complaint  then  proceeds  to  aver  ''that  from  the  com- 
mencement of  said  partnership  said  defendant  has  willfully 
neglected  the  business  of  said  partnership,  and  to  carry  out 
the  purposes  for  which  it  was  formed,  and  has  from  time  to 
time  applied  to  and  converted  unto  his  own  use  and  benefit 
from  moneys  belonging  to  said  partnership  and  constituting 
the  capital  thereof,  large  sums  of  money,  to  the  detriment  of 
said  partnership  and  the  injury  of  said  plaintiff." 

In  the  answer  of  the  defendant  the  making  of  the  partner- 
ship agreement  is  admitted,  but  the  above-quoted  averment  of 
the  complaint  is  denied,  and  the  defendant  further  affirm- 
atively sets  forth  the  several  acts  and  expenditures  on  his  part 
in  furtherance  of  the  objects  and  execution  of  said  agreement. 

Upon  the  trial  of  the  cause  the  court  found  the  agreement 
to  have  been  made,  and  that  under  its  terms  the  plaintiff  had 
intrusted  to  the  defendant  the  sum  of  three  thousand  three 
hundred  dollars.  It  then  found,  in  the  terms  of  the  above- 
quoted  allegation  of  the  complaint,  that  the  defendant  had 
willfully  neglected  the  business  of  said  partnership,  and  will- 
fully neglected  to  carry  out  the  purposes  for  which  it  was 
formed,  and  had  converted  to  his  own  use  and  benefit  two 
thousand  eight  hundred  dollars  of  the  said  moneys  so  in- 
trusted to  him  by  plaintiff;  and  the  court  further  found 
that  upon  an  accounting  between  the  parties  there  was  due, 
owing,  and  unpaid  to  the  plaintiff  from  the  defendant  the 
sum  of  two  thousand  eight  hundred  dollars.  The  court  then 
entered  judgment  for  a  dissolution  of  the  partnership  and 
for  the  recovery  by  plaintiff  of  the  said  sum. 

The  defendant  appeals  from  the  judgment^  and  from  an 
order  denying  a  new  trial. 

The  first  contention  which  the  appellant  urges  upon  this 
appeal  is  that  the  evidence  is  insufficient  to  sustain  the  find- 
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ing  of  the  court  to  the  effect  that  the  defendant  either  neg- 
lected the  business,  or  failed  to  carry  out  the  purposes  of  the 
partnership,  or  that  he  converted  any  of  its  money  to  his  own 
use.  In  support  of  this  contention  the  appellant  calls  the  at- 
tention of  the  court  to  his  own  testimony  relative  to  his  trip 
to  France,  and  to  the  purchase  of  an  aeroplane,  or  aeroplanes, 
there.  If  the  trial  court  believed  the  testimony  of  the  defend- 
ant in  regard  to  these  matters  it  would  follow  necessarily  that 
the  findings  were  contrary  to  such  evidence.  But  it  must  be 
remembered  that  the  defendant  was  acting  throughout  as  the 
trustee  of  his  associate  in  said  firm,  and  that,  as  such,  he  was 
bound,  not  only  to  an  exercise  of  the  highest  degree  of  dil- 
igence and  good  faith  in  the  administration  of  his  trust,  but 
that  he  waa  also  bound  to  keep  and  render  a  full  and  exact 
account  of  his  transactions,  and  of  all  moneys  transmitted  to 
him  and  of  their  proper  investment,  in  accordance  with  the 
terms  of  his  agreement,  and  that  his  testimony  in  regard  to 
all  such  matters  should  be  dear  and  explicit  {Foster  v.  Danns, 
46  Mo.  268 ;  Baker  v.  WiUicmson,  4  Pa.  St.  456). 

Without  undertaking  to  review  the  evidence  in  detail,  it 
may  be  stated  that  a  mere  cursory  inspection  of  the  record 
will  show  that  the  testimony  of  the  defendant  falls  far  short 
of  measuring  up  to  these  requirements,  and  that  it  waa  of  such 
a  doubtful,  vacillating,  and  altogether  unsatisfactory  char- 
acter as  to  have  amply  justified  the  court  in  rejecting  the 
whole  thereof,  and  in  finding,  in  the  language  of  the  plaintiff's 
complaint,  that  the  defendant  had  willfully  failed  and  neg- 
lected to  attend  to  the  business  of  the  partnership,  or  to  carry 
into  effect  the  purposes  for  which  it  was  formed.  {Bone  v. 
Eayes,  154  Cal.  759,  [99  Pac  172] ;  Roberts  v.  Roberts,  168 
Cal.  307,  [Ann.  Cas.  1916A,  886,  142  Pac.  1080] ;  Treai  v. 
Treat,  170  Cal.  829,  [150  Pac.  53] ;  Guerrero  v.  BdUerino,  48 
Cal.  118.) 

The  appellant's  next  contention  is  that  the  court  has  failed 
to  find  upon  the  issues  raised  by  the  affirmative  statements  of 
his  answer  relative  to  his  trip  to  France  and  his  doings  there. 

It  is  true  that  the  court  has  not  specifically  referred  to  these 
matters  in  its  findings;  but,  as  is  above  shown,  the  court  has 
made  a  general  finding  which,  if  true,  carries  with  it  the 
necessary  implication  that  the  affirmative  asseverations  of  the 
defendant  in  his  answer  and  his  evidence  are  untrue.  This 
being  so,  no  detailed  finding  was  required  to  respond  to  the 
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issues  raised  by  the  defendant's  answer,  for  the  added  reason, 
if  for  none  other,  that  the  answer  of  the  defendant  raised  no 
new  issue  in  the  case,  but  only  amounted  to  the  affirmative 
averment  of  matter  already  put  in  issue  by  his  denials  of  the 
allegations  of  the  complaint  as  to  his  neglect  of  the  business 
and  conversion  of  the  funds  of  the  firm. 

The  appellant  further  urges  that  the  findings  and  judg* 
ment  of  the  court  are  insufficient,  for  the  reason  that  this 
being  an  action  for  the  dissolution  of  the  firm,  and  for  an 
accounting,  the  court  should  in  its  findings  have  found  and 
given  the  items  of  such  account,  or  else  in  its  judgment  have 
ordered  that  such  accounting  be  thereafter  had. 

It  is  to  be  noted,  however,  that  this  partnership  had  during 
its  brief  period  but  one  transaction,  involving  the  deposit  with 
a  trustee  of  a  certain  fund,  and  its  outlay  for  but  two  objects, 
viz.,  the  trip  of  the  defendant  to  France,  and  the  purchase  by 
him  of  an  aeroplane  or  two  while  there.  The  evidence  shows 
that  an  accounting  was  had  as  to  both  these  items  during  the 
trial,  and  the  court  finds  that  upon  such  accounting  there  is 
a  balance  in  plaintiff's  favor  of  two  thousand  eight  hundred 
dollars.  It  cannot  therefore  be  justly  said  that  the  court  has 
not  made  an  accounting  and  found  and  fixed  the  balance  due 
the  plaintiff  thereon. 

As  to  this  finding,  however,  the  appellant  urges  that  since 
the  court  found  that  the  defendant  had  only  diverted  two 
thousand  eight  hundred  dollars  of  the  money  of  the  firm,  the 
defendant  could  only  be  held  liable  to  the  plaintiff  for  half  of 
that  sum,  and  hence  that  the  amount  of  the  judgment  is 
double  what  it  should  have  been. 

This  argument  is,  however,  based  upon  a  misconception  of 
fhe  finding  of  the  trial  court;  for  the  finding  is  that  the 
money  of  the  firm  which  the  defendant  converted  to  his  own 
use  was  that  portion  thereof  which  the  plaintiff  himself  had 
paid,  and  which  had  been  intrusted  by  him  to  the  defendant. 
Thus  construed,  the  findings  and  judgment  properly  provide 
for  the  repayment  to  the  plaintiff  of  the  sum  which  he  had 
paid  into  the  firm. 

The  appellant's  further  contention  is  that  the  court  erred 
in  permitting  a  certain  witness  to  testify  to  a  conversation 
held  with  the  trustee  of  the  parties,  but  in  the  absence  of  the 
defendant  An  examination  of  the  record  in  this  regard 
shows  that  the  error,  if  any,  was  harmless,  for  the  reason  that 
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the  testimony  educed  was  unimportant,  and  related  to  mat- 
ters already  in  evidence  from  the  lips  of  other  witnesses. 
Judgment  and  order  a£Srmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  i>etition  to  have  the  cause  heard  in  the  supreme  eourti 
after  judgment  in  the  district  court  of  appeal,  waa  denied  by 
the  supreme  court  on  May  1, 1916. 


[C9t.  No.  1709.    Second  Appellate  Distrlet.— Mareli  4,  1916.] 

OARA  WILLIAMS,  Respondent,  v.  PHEBB  A.  PARKER 
et  al.,  Appellants. 

Pbomissort  Not»— Pledge  of  Corporate  Stock — Sale— Waiver  of 
NonoB. — Where  a  promissory  note  recites  the  fact  of  deposit  with 
the  pajee  of  corporate  stock  as  security  for  the  pajrment  of  the 
obligation,  and  that  the  latter  has  the  right  to  call  for  such  addi- 
tional security  as  it  may  deem  proper,  and  on  failure  to  respond 
forthwith  to  such  call,  the  obligation  shall  immediately  become 
due  and  payable,  or  the  payee,  or  its  assignee,  may  sell  or  collect 
the  securities  at  public  or  private  sale  at  any  time  without  demand, 
judgment,  or  notice,  they  being  expressly  waived,  a  sale  at  public 
auction  of  the  security  in  accordance  with  the  code  without  notice, 
Is  valid;  and  the  contention  that  the  waiver  was  limited  to  the 
condition  which  might  arise  on  failure  of  the  pledgor  to  furnish 
additional  security  called  for,  cannot  be  maintained. 

ID^— Pledge  With  Power  of  Sale— Bight  of  Pledgee.— While  it  is 
true  that  the  relation  existing  between  parties  to  a  transaction 
where  collateral  is  placed  in  the  hands  of  the  pledgee  as  security 
for  the  payment  of  a  debt,  with  power  of  sale  in  case  of  default, 
ig  in  the  nature  of  a  trust  relation,  and  that  the  power  must  be 
exercised  in  good  faith,  yet,  where  the  pledgee  makes  the  sale  in 
the  manner  provided  by  law,  and  in  accordance  with  the  conditions 
of  the  contract,  and  it  is  not  shown  that  he  did,  or  caused  to  be 
done,  anything  for  the  purpose  of  preventing  a  fkir  sale,  the 
pledgor  has  no  right  to  complain. 

I^. — Nois  FOR  Stock — Agreement  not  to  Sue— Lagk  of  Estoppku — 
In  an  action  to  recover  on  a  promissory  note  transferred  by  the 
eorporation  payee  to  another  corporation  as  part  payment  of  eor- 
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porate  itoek,  the  txansferee  ii  not  estopped  from  bringing  the 
aetion  by  reason  of  a  proposed  agreement  to  dissolve  the  two  cor- 
porations, and  not  to  enforce  collection  of  the  note  which  was 
originally  given  for  stock  in  the  former  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Ciourt  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

Henry  W.  Nisbet,  and  Harriman,  Byckman  &  Tattle,  for 
Appellants. 

Slosson  &  Mitchell,  for  Respondent. 

CONREY,  P.  J.— The  defendants  appeal  from  the  judg- 
ment, and  from  an  order  denying  their  motion  for  a  new  triaL 

On  July  1,  1908,  defendant  Parker  executed  in  favor  of 
the  Merchants  and  Insurers  Reporting  Company,  a  corpora- 
tion, a  so-called  promissory  note  for  the  principal  sum  of 
one  thousand  dollars,  bearing  interest,  and  payable  on  or 
before  five  years  after  date.  The  note  recited  the  fact  of  de* 
posit  with  the  payee  of  one  hundred  shares  of  stock  in  said 
corporation  as  security  for  the  payment  of  the  obligation. 
It  was  further  provided  therein  ''that  the  Merchants  and 
Insurers  Reporting  Company  has  the  right  to  call  for  such 
additional  security  as  it  may  deem  proper,  and  on  failure 
to  respond  forthwith  to  such  call,  the  obligation  shall  im- 
mediately thereon  become  due  and  payable;  or  on  the  non- 
performance of  this  promise,  the  said  payee,  its  president,  or 
secretary,  or  assigns,  is  and  are  hereby  given  full  power  and 
authority  to  sell,  assign,  and  deliver,  or  collect  the  whole  or 
any  part  of  the  above-named  securities,  or  any  substitute 
therefor,  or  any  addition  thereto,  at  public  or  private  sale, 
at  any  time  or  times  hereafter,  without  demand,  advertisement 
or  notice,  such  demand,  advertisement  or  notice  being  hereby 
expressly  waived."  The  defendant  Youtz  guaranteed  the 
payment  of  said  note  by  the  following  indorsement  thereon : 
''Each  of  the  undersigned  hereby  guarantee  payment  of  the 
within  note,  waiving  demand,  presentment  for  payment, 
protest  and  notice  of  protest.  J.  E.  Youtz. ' '  This  note  was  as- 
signed by  the  payee  to  the  Bankers  Fire  Insurance  Company, 
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a  corporation,  and  was  thereafter  assigned  by  that  corporation 
to  the  plaintiff.  The  assignment  to  plaintiff  was  not  for  a 
yalnable  consideration,  and  was  merely  for  the  purpose  of  col- 
lection. After  the  note  became  due,  and  on  the  fifteenth  day 
of  October,  1918,  the  pledged  shares  of  stock  were  hy  the 
plaintiff  sold  at  public  auction,  after  notice  by  publication 
as  required  by  section  3005  of  the  Ciyil  Code,  and  without 
actual  notice  to  the  defendants.  At  that  sale  the  shares  of 
stock  were  purchased  by  an  attorney  of  the  plaintiff  as  trustee 
for  tile  Bankers  Fire  Insurance  Company,  paying  therefor 
the  sum  of  one  dollar,  which  was  less  than  the  expenses  of 
the  sale,  and  resulted  in  no  payment  of  any  part  of  the  prin* 
dpal  or  interest  due  on  the  note.  Immediately  after  the  com- 
pletion of  said  sale,  notice  thereof  was  served  upon  each  of 
the  defendants,  with  demand  for  payment  of  said  sum  of 
one  thousand  dollars,  with  the  accrued  interest  thereon,  less 
forty-fiye  dollars  interest  paid  on  April  1,  1909.  The  note 
was  not  paid,  and  this  action  was  commenced  on  the  following 
day. 

The  answer  pleads  full  payment  of  the  note,  and  also  alleges 
that  the  sale  of  pledged  stock  was  not  in  good  faith,  but  was 
made  with  the  intent,  on  the  part  of  plaintiff  and  the  Bankers 
Fire  Insurance  Company  and  the  purchaser,  of  defrauding 
defendants,  and  depriving  them  of  the  stock  and  the  value 
thereof,  which  value  they  alleged  was  two  thousand  dollars 
in  the  open  market.  No  evidence  was  produced  by  the  de- 
fendants on  the  subject  of  the  value  of  the  pledged  stock,  and 
the  court's  finding  that  the  sale  was  made  in  good  faith  and 
for  the  true  value  thereof,  is  sufficiently  shown  by  the  evi- 
dence proving  the  manner  in  which  the  sale  was  made.  The 
daim  of  appellants  that  the  sale  was  illegal  for  want  of  actual 
notice  to  the  pledgor,  is  met  by  the  waiver  of  such  notice, 
which  we  have  quoted  from  the  note.  We  do  not  agree  with 
them  that  the  waiver  as  stated  waa  limited  to  the  condition 
which  might  arise  upon  failure  of  the  pledgor  to  furnish  addi- 
tional security  if  called  for.  Notice  having  been  waived,  the 
sale  at  public  auction  in  accordance  with  the  code  require- 
ments was  a  valid  sale.  It  is  true  that  the  relation  existing 
between  parties  to  a  transaction  where  collateral  is  placed  in 
the  hands  of  the  pledgee  as  security  for  the  payment  of  a 
debt^  with  power  of  sale  in  ease  of  default,  is  in  the  natura 
of  a  trust  relation,  and  that  the  power  muat  be  exercised  in 
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good  faith.  But  where  the  pledgee  makes  the  sale  in  the 
manner  provided  by  law,  and  in  accordance  with  the  condi- 
tions of  the  contract,  and  it  is  not  shown  that  he  did,  or  caused 
to  be  done,  anything  for  the  purpose  of  preventing  a  fair  sale, 
the  pledgor  has  no  right  to  complain.  Under  such  circum- 
stances the  pledgee  may  take  the  market  as  he  finds  it  and 
exercise  his  power  of  sale  accordingly.  (Hudgens  v.  Cham- 
berlain, 161  Cal.  710,  715,  716,  [120  Pac.  422].) 

The  Bankers  Fire  Insurance  Company  wajs  organized  under 
the  laws  of  the  state  of  Arizona.  AU  of  its  stock,  except  Uiree 
or  four  shares,  was  purchased  by  the  Merchants  and  Insurers 
Reporting  Company  for  the  sum  of  two  hundred  thousand 
dollars,  of  which  five  thousand  dollars  was  paid  in  cash  and 
one  hundred  and  ninety-five  thousand  dollars  was  paid  by 
transferring  to  the  Bankers  Fire  Insurance  Company  notes  in 
that  aggregate  amount  which  had  been  executed  to  the  Mer- 
chants and  Insurers  Reporting  Company  in  consideration  of 
purchases  of  its  stock ;  iJie  note  in  suit  being  included  among 
them.  On  the  twelfth  day  of  July,  1913,  a  few  days  after 
this  note  became  due,  there  was  held  an  adjourned  session 
of  an  annual  meeting  of  stockholders  of  the  Merchants  and 
Insurers  Reporting  Company.  There  were  present  at  that 
meeting  two  of  the  three  directors  of  the  Bankers  Fire  Insur- 
ance Company,  and  there  was  some  discussion  relating  to  both 
corporations,  in  the  course  of  which  the  two  directors  of  the 
Arizona  corporation  and  a  stockholder  of  the  Merchants  and 
Insurers  Reporting  Company,  who,  at  that  time,  was  about 
to  be  elected  as  a  director  of  the  last-named  corporation,  ex- 
pressed views  favorable  to  the  making  of  some  arrangement 
by  which  both  corporations  would  be  dissolved.  One  of  the 
directors  elected  at  that  time  stated  that  if  so  elected  he  would 
pledge  himself  to  bring  about  the  dissolution  of  these  two 
corporations,  and  not  undertake  to  enforce  the  collection  of 
the  notes  maturing  on  July  1,  1913.  This  fact  is  stated  in 
the  testimony  of  defendant  Parker  and  is  not  contradicted. 
Neither  is  her  statement,  ''that  the  oUier  directors  elected  at 
that  time  practically  agreed  to  the  same  thing,"  contradicted 
by  anything  in  the  record.  Defendant  Parker  testified  that 
from  those  statements,  and  what  occurred  at  that  meeting, 
she  believed  that  no  attempt  or  effort  would  be  made  to  col- 
lect her  note,  and  that  she  therefore  took  no  steps  to  protect 
herself  on  the  note  or  her  stock  pledged  as  security  therefor; 
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that  she  had  no  knowledge  that  payment  of  her  note  waa  de- 
sired by  the  holder  until  after  her  stock  was  sold,  and  had 
no  knowledge  that  it  was  to  be  sold. 

Upon  the  foregoing  facts  it  is  urged  that  the  defendants 
have  established  an  equitable  estoppel  which  should  be  sufS- 
cient  to  prevent  any  recovery  on  the  note  in  this  action.  For 
various  reasons  there  is  no  merit  in  this  defense.  As  we  have 
shown,  the  value  of  the  shares  of  stock,  so  far  as  proved 
herein,  was  trivial.  The  owner  of  the  note  had  the  legal 
right  to  sue  on  it,  even  without  any  attempt  to  realize  on  Uie 
security.  If  the  board  of  directors  of  the  Bankers  Fire  In- 
surance Company  had  formally  resolved  that  it  would  not 
bring  suit  on  this  note,  that  would  not  have  been  a  defense  to 
the  action,  since  there  was  no  consideration  passing  to  it  for 
its  forbearance.  (Peachy  v.  Witter,  131  Cal.  316,  [63  Pac. 
468].)  Much  less  can  the  right  of  action  be  denied  merely 
because  stockholders  and  proposed  directors  in  the  Merchants 
and  Insurers  Reporting  Company,  and  directors  of  the  Bank- 
ers Fire  Insurance  Company,  speaking  individually  for  them- 
selves, favored  corporate  action  to  be  taken  by  the  former 
corporation  for  the  purpose  of  controlling  the  action  of  the 
Bankers  Fire  Insurance  Company  in  the  matter  of  collection 
of  notes  owned  by  the  latter  company.  There  is  no  evidence 
that  the  defendants  were  able,  ready,  or  willing  to  pay  this 
note  under  any  circumstances,  or  at  all.  Even  if  it  should  be 
conceded  that  under  Uie  circumstances  the  sale  was  wrongful, 
the  damage  accruing  would  be  as  for  a  conversion,  which 
should  have  been  pleaded  by  way  of  counterclaim,  and  such 
right  of  counterclaim  would  have  existed  in  favor  of  defend- 
ant Parker  alone,  the  defendant,  Youtz,  being  not  concerned 
therein.  Facts  constituting  the  basis  for  a  counterclaim  must 
be  pleaded  as  a  counterclaim,  or  the  counterclaim  will  not  be 
available  to  the  defendant.  {Cohn  v.  Kelly,  132  Cal.  468, 
[64  Pac  709] ;  Ann.  Cas.  1913A,  1079,  note.) 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  eonourred. 
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[dr.  No.  1607.    Seeoiid  Appellate  Diitriet.— Marah  6,  1916.] 

JOHN  A.  GORDON,  Respondent,  v.  WILLIAM  B.  ROB- 
ERTS  et  al.,  Copartners,  etc.,  Defendants;  JAMES  B. 
LANEERSHIM  et  al.,  AppeUants. 

Nmuoknob — Injury  to  Pxbson  on  Sidewalk—Fall  of  Painter's 
TusTUfr— LiABiLiTT  OF  OwNXR  OF  BuiLDiNO. — The  owner  of  ft 
bnilding  in  eonne  of  eonstnictioii  is  liable  in  damages  for  injuries 
reeeived  by  a  person  standing  on  the  sidewalk  in  front  of,  and 
sereral  feet  distant  from,  the  line  of  the  building  from  the  falling 
upon  him  of  a  painter's  trestle  while  the  trestle  was  being  moved 
bj  several  men  who  were  delegated  for  that  purpose  by  the  eon- 
traetor  doing  the  general  work  of  the  building,  where,  under  the 
terms  of  the  contract  between  the  painter  and  the  owner,  the  latter 
was  not  only  to  provide  the  trestles,  but  to  take  care  of  the  moving 
thereof,  and  it  is  not  shown  that  the  persons  who  moved  the  trestle 
were,  as  to  such  owner,  independent  eontraetors. 

lift, — ^EviDBNCE — Faluno  OF  Trbstle-^Prima  Fagie  Casb  of  Negli- 
gence.— In  an  action  to  recover  damages  for  such  injuries  it  is 
not  necessary  that  the  particular  act,  thing,  or  motion  which  caused 
the  trestle  to  fall  should  be  illustrated  by  direct  evidence,  as  the 
mere  fact  of  the  falling  of  the  trestle  upon  the  plaintiff  makes 
a  prima  facie  ease  of  negligence  on  the  part  of  the  person  or 
persons  responsible  for  the  falling  thereof. 

Id. — EviDENOE— Municipal  Ordinance — Barricade  Over  Sidewalk. — 
In  such  an  action  it  is  not  error  to  admit  in  evidence  an  ordinance 
of  the  municipality  which  required  that  a  barricade  be  erected  with* 
a  canopy  over  the  sidewalk  where  building  work  was  in  progress. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Wm.  D.  Dehy,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Morton,  Hollzer  &  Morton,  Frank  P.  Deering,  and  Paoht  A 
Lipps,  for  Appellants. 

Kemper  B.  Campbell,  Frank  P.  Doherty,  Charles  S.  Bur- 
nell,  and  Wheeler  &  Sweet,  for  Respondent 

JAMES,  J. — Judgment  was  entered  herein  in  favor  of  the 
plaintiff  and  against  the  defendants  in  the  sum  of  $1,237  as 
damages  which  the  jury  fixed  as  the  amount  of  compensation 
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awarded  to  the  plaintiff  for  personal  injuries  suffered  by 
reason  of  the  alleged  negligence  of  the  defendants.  There 
was  a  motion  for  a  new  trial  made  on  behalf  of  the  defendants 
Lankershim  and  Biorci,  which  motion  was  denied.  This  ap- 
peal was  then  taken  by  said  defendants  from  the  judgment  as 
entered,  and  from  the  order  denying  them  a  new  trial. 

The  record  of  the  trial  is  presented  by  bill  of  exceptions. 
The  facts  as  they  appear  to  have  been  established  by  compe- 
tent evidence  introduced  on  behalf  of  the  plaintiff,  are  as  fol- 
lows: At  the  date  when  the  alleged  injuries  were  suffered  by 
the  plaintiff,  a  business  building  was  being  erected  at  the  cor- 
ner of  Main  and  Fourth  Streets,  in  the  city  of  Los  Angeles, 
for  the  appellant  Lankershim.  The  building  had  been  in  the 
main  completed.  Appellant  Biord  was  employed  by  Lanker- 
shim, or  his  authorized  agent,  to  decorate  the  corridor  on  the 
ground  floor  which  was  entered  from  the  Main  Street  side. 
The  sidewalk  was  already  laid  in  front  of  the  building. 
Plaintiff,  on  the  day  in  question,  was  standing  on  the  sidewalk 
several  feet  distant  from  the  line  of  the  building,  waiting  to 
take  a  trolley  car  to  Pasadena.  A  painter  in  the  employ  of 
Biorci  was  at  work  on  a  tall  trestle  near  the  entrance  by  which 
the  plaintiff  was  standing.  It  became  necessary  to  move  the 
trestle,  and  several  men,  who  were  delegated  for  that  purpose 
lyy  a  contractor  doing  the  general  work  of  the  building, 
came  to  do  the  work.  While  engaged  in  this  operation  the 
trestle  was  tipped  toward  the  street  and  either  the  end  of  it, 
or  a  plank  therefrom,  fell  and  struck  the  plaintiff  on  the 
shoulder,  throwing  him  to  the  sidewalk  and  inflicting  the  inju- 
ries on  account  of  which  he  afterward  sued.  Biorci  at  that 
time  was  working  at  a  point  in  the  corridor  about  one  hundred 
feet  from  the  trestle  toward  the  interior  of  the  building.  The 
one  man  who  had  been  at  work  upon  the  trestle  remained 
there  during  the  operation  of  moving  and  was  himself  thrown 
down.  It  was  agreed  in  the  contract  made  by  Biorci  with  the 
owner  of  the  building  that  the  scaffolding  and  the  moving 
thereof  should  be  attended  to  by  the  owner;  or,  in  other  words, 
that  the  owner  should  furnish  men  from  the  staff  of  the  con- 
tractor to  move  it.  The  defendants  all  claimed  that  there  was 
an  absence  of  negligence  on  their  part,  and  it  was  further 
claimed  by  the  appellant  Lankershim  in  defense  that  the  neg- 
ligence, if  any,  which  was  committed  producing  injury  to  the 
plaintiff,  was  the  negligence  of  persons  who  were,  with  respect 
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to  their  relation  to  the  owner  of  the  building,  independent 
contractors.  No  evidence  appears  from  which  it  can  be  de- 
termined sjs  to  what  the  conditions  of  the  contract  were 
respecting  the  erection  of  the  building  by  the  Roberts  Con- 
struction Company.  It  may  have  been,  and  there  was  an 
entire  absence  of  proof  to  the  contrary,  that  the  general  con- 
tractor was  under  the  direction  of  the  owner  as  to  the  manner 
and  means  by  and  with  which  the  work  should  be  prosecuted. 
In  such  a  case  the  contractor,  of  course,  would  occupy  the 
ordinary  relation  of  a  servant  toward  the  owner.  As  we  view 
the  testimony,  there  waa  no  evidence  at  all  before  the  jury 
which  would  warrant  any  finding  excusing  appellant  Lanker- 
shim  from  liability  on  the  ground  that  the  persons  whose 
negligence  caused  plaintiff's  injuries,  were,  as  to  him,  inde- 
pendent contractors.  Lankershim's  agreement  with  Biorci, 
undisputably  shown  in  evidence,  was  that  he  would  provide 
not  only  the  trestles  themselves,  but  would  take  care  of  the 
shifting  of  the  trestles  as  they  were  required  to  be  moved  in 
order  to  enable  Biorci  to  perform  his  contract  We  can  find 
no  evidence  which  justifies  the  verdict  of  the  jury  as  against 
Biorci.  It  matters  not  at  all  whether  he  was  an  independent 
contractor  as  to  the  doing  of  the  painting  or  decorating;  no 
negligent  act  of  his  was  committed  while  in  the  performance 
of  that  work  which  resulted  in  any  damage  to  the  plaintiff. 
The  sole  cause  of  injury  was  the  act  of  the  men  designated  by 
the  owner  of  the  building  to  move  the  trestle.  This  moving 
was  done,  so  far  as  the  evidence  shows,  without  the  assistance 
of  Biorci,  or  either  of  his  men,  and  without  any  right  in  Biorci 
to  give  any  direction  as  to  how  the  work  should  be  performed. 
As  to  the  defendant  Biorci,  we  think  the  evidence  is  insufScient 
to  sustain  the  verdict.  As  to  defendant  Lankershim,  we  are 
in  no  doubt  at  all  of  the  propriety  of  the  verdict  agaiust  him 
under  the  evidence  disclosed  by  the  bill  of  exceptions.  It 
very  plainly  appeared  that  the  trestle  was  caused  to  fall 
through  the  act  of  some  of  the  men  who  were  delegated  by  the 
contractor  in  charge  of  the  general  work.  These  were  the  men 
whom  the  owner  had  arranged  should  do  that  work.  It  was 
not  necessary  under  these  circumstances  that  the  particular 
act,  thing,  or  motion  which  caused  the  trestle  to  fall  should 
be  illustrated  by  direct  evidence.  On  an  appeal  to  the  su- 
preme court,  taken  in  this  same  cause  heretofore,  it  was  said 
in  the  opinion  of  the  court:  ''The  decisive  issue  relates  to  the 
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position  of  the  plaintiff  at  the  time  of  the  injury.  That  he 
was  injured  by  the  fall  of  a  wooden  trestle  used  in  the  build- 
ing is  not  open  to  doubt.  If,  as  he  claimed,  he  was  standing 
on  the  sidewalk,  the  mere  fact  that  the  trestle  fell  upon  him 
from  within  is  sufScient  to  make  out  a  prima  facie  ease  of 
negligence  on  the  part  of  the  person  or  persons  responsible  for 
the  management  of  the  trestle.'*  (Oordon  ▼.  Roieris  et  al., 
162  Cal.  506,  [123  Pac.  288].)  What  has  been  said  in  the 
foregoing,  answers  several  of  the  contentions  advanced  by  the 
appellant  Lankershim  in  the  opening  pages  of  his  brief. 
TTiere  are  alleged  errors  occurring  during  the  trial  which  fur- 
nish the  subject  of  some  further  argument  made  by  this  appel- 
lant. It  is  claimed  that  the  court  erred  in  not  allowing  a 
question  to  be  asked  of  the  plaintiff  which  called  for  a  state- 
ment as  to  whether  he  felt  able  to  pursue  the  same  work  that 
he  did  prior  to  receiving  the  injuries  complained  of.  Both 
immediately  before  this  question  was  asked,  and  afterward, 
the  witness  had  stated  that  his  health  was  at  that  time  about 
the  same,  excepting  such  natural  disability  as  might  accrue 
by  reason  of  the  increase  of  his  age.  Also  that,  beyond  the 
fact  that  he  had  felt  pain  frequently  in  the  region  of  his  left 
shoulder,  there  was  no  injury  of  which  he  could  then  com- 
plain. The  jury  could  well  draw  a  deduction  from  this  testi- 
mony as  to  the  ability  of  the  plaintiff  to  pursue  his  customary 
work.  The  other  errors  assigned  in  the  matter  of  rulings  on 
the  introduction  of  evidence  have  not  more  merit  than  that 
just  discussed.  In  two  instances  objection  was  made  after 
the  witness  had  answered  a  question,  but  there  was  no  motion 
to  strike  out  the  answer.  Several  instructions  were  offered 
to  be  given  to  the  jury  on  behalf  of  the  defendant  and  refused 
by  the  court.  The  court,  on  the  question  of  the  defense  made 
as  to  the  independent  character  of  the  contractors  performing 
the  work,  under  Uie  state  of  the  evidence  as  we  have  summar- 
ized it,  gave  instructions  more  favorable  to  the  appellant  than, 
we  think,  he  was  entitled  to  have  submitted.  After  proof  of 
the  facts  that  the  owner  of  the  building  agreed  to  have  men 
furnished  to  move  Uie  trestles,  and  that  such  men  did  per- 
form the  work  which  resulted  in  injury  being  suffered  by  the 
plaintiff,  the  burden  rested  with  the  appellant  Lankershim  to 
show  such  facts  as  would  warrant  the  conclusion  to  be  drawn 
that  the  men  so  employed  were  acting  in  the  capacity  of  inde- 
pendent contractors.    This  burden  was  not  sustained  in  the 
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least  degree.  The  iDstractioiis  as  given  generally,  we  think, 
stated  the  law  applicable  to  the  ease  in  hand.  It  is  com- 
plained that  there  was  error  in  allowing  to  be  introduced  an 
ordinance  of  the  city  of  Los  Angeles  which  required  that  a 
barricade  be  erected  with  a  canopy  oyer  the  sidewalk  where 
building  work  was  in  progress.  It  was  admitted  that  no 
such  barrier  was  in  existence  at  the  time  of  the  accident  It 
seems  quite  plain  that  had  such  a  barrier  been  there  con- 
structed the  probability  of  injury  being  suffered  by  plaintiff 
by  reason  of  the  falling  of  the  trestle  would  have  been  greatly 
diminished  or  entirely  obviated.  The  court  very  properly 
left  it  to  the  jury  to  determine  as  to  whether  the  absence  of 
such  a  barrier  did  contribute  to  produce  the  injury  suffered. 

At  the  oral  argument  it  was  suggested  by  counsel  recently 
brought  into  the  case  there  there  was  an  absence  of  proof  that 
appellant  Lankershim  was  the  owner  of  the  building  being 
constructed.  In  making  this  statement  counsel,  no  doubt  un- 
intentionally, overlooked  that  part  of  the  record  wherein  the 
testimony  of  appellant  Lankershim  is  set  out  At  page  128 
of  the  transcript,  counsel  for  plaintiff,  while  appellant 
Lankershim  was  on  the  witness-stand,  remarked:  ''I  believe 
it  is  admitted  in  the  pleadings  that  Col.  Lankershim  is  the 
owner  of  the  building.''  Mr.  Morton  (counsel  for  Lanker- 
shim) answered,  ''Oh,  yes." 

From  the  conclusions  we  have  arrived  at  after  a  careful 
examination  of  the  record  presented,  we  are  of  opinion  that 
the  judgment  should  be  sustained  as  to  Lankershim. 

The  judgment  and  order  as  to  appellant  James  B.  Lanker- 
shim are  affirmed.  The  judgment  against  Achille  Biord  and 
the  order  denying  said  appellant's  motion  for  a  new  trial  are 
reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  eonenrred* 

A  petition  to  have  the  cause  heard  in  the  supreme  eoort^ 
after  judgment  in  the  district  court  of  appeal,  was  denied  Iff 
the  supreme  court  on  May  4, 1916. 
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[Ctf.  No.  17M.    Second  Appellate  District.— March  6,  1916.] 

PAIEBANKS,  MORSE  AND  COMPANY  (a  Corporation), 
Appellant,  y.  W.  A.  ZIMMERMAN,  Respondent. 

OONTRAOr— SaLB  07  PUMPING-PIANT   EQUIPMINT— BbXACH— EVIDENCB— 

BuBDBN  OF  Proof — CAPAorrr  of  Wxu« — ^In  aa  action  to  recoTer  dam- 
ages for  a  breach  of  a  contract  for  the  sale  of  a  pomping-plant 
equipment,  which  the  render  guaranteed  was  capable  of  lifting 
eighty  inches  of  water,  eqaivalent  to  720  gallons  per  minute,  pro- 
Tided  the  water  in  the  well  did  not,  when  pumping,  lower  more  than 
twenty  feet  below  the  pump,  the  burden  is  upon  the  vendee  to 
affirmatiYely  show  that  he  had  developed  a  sufficient  amount  of  water 
in  the  well,  which,  had  the  plant  been  what  it  was  guaranteed  to 
be,  would,  if  incapable  of  pumping  the  number  of  gallons  per  minute 
pniyided  by  the  contract,  at  least  have  lifted  a  sufficient  amount 
of  water  to  meet  the  requirements  of  the  vendee  and  not  cause  him 
any  damage. 

b^^APAoiTr  of  OTHxa  WsLLa— iMSumcnNCT  of  Proof.— Evidence 
that  other  wells,  in  the  vicinity  of  the  weU  in  question,  of  varying 
depths,  and  ranging  in  distance  from  a  quarter  of  a  mile  to  a  mile 
therefrom,  which,  after  being  developed,  produced  water  in  sufficient 
quantity  to  irrigate  the  lands  tributary  thereto,  is  not  only  vague, 
but  wholly  insufficient  to  establish  the  capacity  of  the  well. 

Id. — ^Flow  in  Othxb  Wills — Judicial  Notice. — Judicial  notice  cannot 
be  taken  that  the  flow  of  water  in  one  weU  is  evidence  of  a  like  flow 
in  another  weU  of  different  depth  a  mile  or  so  distant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  trial. 
W.  H.  Thomas,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Stutsman  &  Stutsman,  and  Maurice  F.  Enderle,  for  Appel- 
lant 

E.  B.  Keech,  for  Respondent 

SHAW,  J. — ^Defendant  was  the  owner  of  a  farm  in  Kings 
County,  upon  which  he  had  growing  about  seventy-five 
acres  of  young  alfalfa.  For  the  purpose  of  developing  a 
supply  of  water  with  which,  by  means  of  a  pump,  to  irrigate 
this  field,  he  bored  a  twelve-inch  well  250  feet  in  depth,  with 
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a  pit  wherein  to  install  a  pump.  He  made  a  contract  witli 
plaintiff  whereby  the  latter  agreed  to  sell,  deliver,  and  install 
at  this  well  an  engine,  pump,  and  equipment,  which  it  guar- 
anteed to  be  capable  of  lifting  eighty  inches  of  water,  equiva- 
lent to  720  gallons  per  minute,  provided  the  water  in  the  well 
did  not,  when  pumping,  lower  more  than  twenty  feet  below 
the  pump.  The  contract  provided  that  plaintiff  should  not 
be  held  "liable  for  damage  done  or  any  trouble  caused  by 
reason  of  well  .  .  .  giving  up  sand,  gravel,  chips,  or  any  sub- 
stance other  than  dear  water."  Plaintiff  installed  the  plant 
in  the  well  which  defendant  had  prepared  therefor.  The 
action  is  to  recover  the  sum  of  $1,082,  which  defendant  agreed 
to  pay  for  the  plant,  plaintiff  alleging  in  its  complaint  that  it 
had  fully  complied  with  the  terms  of  the  contract  and  guar- 
anty contained  therein ;  all  of  which  allegations  defendant  in 
his  answer  denied,  and,  in  a  counterclaim  filed  therewith,  al- 
leged that  the  plant  and  equipment  did  not  comply  with  the 
terms  of  the  contract  in  that  it  was  defective  and  failed  to  do 
the  work  and  raise  the  water  as  guaranteed  by  plaintiff,  by 
reason  whereof  he  had  sustained  damage. 

The  court  found  that  the  plant  and  equipment  so  installed 
did  not  comply  with  the  terms  of  the  contract;  that  at  the 
time  of  entering  into  the  contract  defendant  had  seventy-five 
acres  of  young  alfalfa  and  a  twelve-inch  well  250  feet  in 
depth,  with  an  ample  supply  of  water  and  a  suitable  pit^  as 
described  in  said  contract,  already  excavated  and  prepared 
for  the  installation  of  such  an  engine  and  equipment  at  said 
well;  "that  plaintiff  knew  the  defendant's  purpose  in  enter- 
ing into  said  written  contract  was  thereby,  without  delay,  to 
secure  from  said  well,  and  by  said  engine  and  equipment,  a 
supply  of  water  for  irrigating  said  alfalfa;  .  .  .  and,  had 
plaintiff  so  installed  in  workmanlike  manner  upon  said  prop- 
erty said  engine  and  equipment  capable  of  lifting  eighty 
inches  of  water,  equal  to  seven  hundred  and  twenty  gallons 
per  minute,  as  in  said  written  contract  provided  and  guar- 
anteed, defendant  would  have  been  enabled  thereby  to  so 
irrigate  said  lands  and  perfect  and  produce  successive  crops 
of  alfalfa  thereon";  that  the  equipment  installed  by  plaintiff 
pursuant  to  said  contract  upon  said  property,  was  not,  and 
never  has  been,  capable  of  lifting  eighty  inches  of  water,  as 
guaranteed  in  said  written  contract,  or  any  other  amount; 
and  that  plaintiff  has  failed  to  make  delivery  of  the  machin- 
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ery  described  in  said  written  contract,  by  reason  of  which 
failure  defendant  was  unable  to  secure  any  water  from  said 
well  for  irrigating  said  alfalfa  field,  in  consequence  of  which 
the  alfalfa  died;  all  to  his  damage  in  the  sum  of  $1,692.50. 
From  these  findings,  as  conclusions  of  law,  the  court  found 
that  plaintiff  should  take  nothing  by  its  action,  and  that  de- 
fendant have  judgment  in  the  sum  wherein  it  was  found  he 
had  been  damaged. 

The  appeal  is  from  the  judgment,  and  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

Plaintiff  insists  that  neither  the  findings  of  the  court  to  the 
effect  that  it  failed  to  comply  with  the  contract,  or  to  furnish 
and  install  the  machinery  in  accordance  with  the  terms  thereof, 
nor  the  finding  as  to  the  resultant  damage  therefrom  to  de- 
fendant by  the  loss  of  his  field  of  alfalfa,  are  supported  by 
the  eyidence. 

There  is  a  substantial  conflict  of  evidence,  not  only  touching 
the  question  as  to  whether  or  not  the  machinery  installed  was 
free  from  defects  and  properly  installed,  but  also  as  to 
whether  the  plant  and  equipment  were  capable  of  doing  the 
work  in  accordance  with  the  guaranty  of  plaintiff.  For  these 
reasons,  the  findings  upon  which  the  court  based  its  conclusion 
that  plaintiff  should  not  recover  upon  the  contract  must  be 
deemed  fully  supported  by  the  evidence.  Indeed,  as  we 
understand  appellant's  counsel,  they  do  not  otherwise  seri- 
ously contend. 

Appellant's  chief  contention  is  that  there  was  no  evidence 
to  support  the  finding  upon  which  the  court  based  its  judg- 
ment in  favor  of  defendant  for  damages  for  the  loss  of  his 
field  of  alfalfa.  Conceding  the  pumping  plant  installed  by 
plaintiff  to  have  been,  as  found  by  the  court,  incapable  of 
lifting  any  quantity  of  water,  the  loss  of  defendant's  crop 
and  resulting  damage  could  not  have  been  attributed  to  such 
fact,  unless  it  was  affirmatively  shown  by  defendant  that  the 
well  with  the  use  of  a  pumping  plant  ss  guaranteed  by  plain- 
tiff was  capable  of  supplying  a  sufficient  quantity  of  water 
with  which  to  properly  irrigate  the  land.  Covering  this 
point,  the  court  found  that  defendant  had  bored  upon  his 
land  a  well  wherein  he  had  developed  and  which  produced 
an  ample  supply  of  water  for  irrigating  the  field  of  alfalfa. 
This  finding  appears  to  be  without  any  sufficient  evidence  to 
support  it.    Indeed,  counsel  for  respondent  concedes  that,  by 
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reason  of  the  well  being  undeveloped,  it  did  not  produce  a 
full  supply  of  water ;  that  the  process  of  development,  which 
required  a  period  of  some  two  or  three  weeks,  consisted  in 
pumping  out  from  the  bottom  of  the  cylinder  the  surrounding 
sand  and  fine  substance  until  a  cavity  was  made  having  a 
surface  of  sufficient  area  through  which  the  water  percolated 
with  sufficient  rapidity  to  maintain  a  supply  therein.  There 
is  nothing  in  the  contract,  however,  which  imposed  upon 
plaintiff  the  duty  of  spending  two  weeks  or  more  in  pumping 
sand  from  the  well  in  order  to  develop  a  supply  of  water 
therein.  In  fact,  the  provision  quoted  from  the  contract,  to 
the  effect  that  plaintiff  should  not  be  liable  for  damage  done 
by  reason  of  the  well  producing  sand  or  substance  other  than 
clear  water,  tended  to  negative  the  existence  of  such  obliga- 
tion; and  the  claim  is  also  inconsistent  with  the  fact  that, 
under  the  terms  of  the  contract,  plaintiff  was  required  to 
operate  the  plant  two  days  only,  when  defendant  was  to  take 
charge  of  its  operation.  As  we  construe  the  contract,  it  was 
the  duty  of  the  defendant  to  furnish  a  developed  well  pro- 
ducing, when  pumped,  if  not  the  guaranteed  capacity  of  the 
plant,  then  at  least  a  sufficient  quantity  of  water  to  properly 
irrigate  the  alfalfa  field,  before  he  could  claim  damages 
against  plaintiff  for  any  loos  by  reason  of  the  plant  not  pump- 
ing a  sufficient  amount  of  water.  The  only  evidence  of  a 
direet  character  tondhing  the  capacity  of  the  well  tended  to 
show  that  when  the  pump  was  started  the  water  in  the  well  was 
quickly  exhausted,  indicating  an  insufficient  flow  to  maintain 
the  water  at  a  level  to  be  picked  up  by  the  pump.  Respond- 
ent, however,  claims  that  there  were  other  wells  in  the  vicin- 
ity, of  var3dng  depths,  and  ranging  in  distance  from  the  well 
in  question  a  quarter  of  a  mile  to  a  mile  therefrom,  which 
after  being  fully  developed,  produced  water  in  sufficient 
quantity  to  irrigate  the  lands  tributary  thereto.  This  evi- 
dence is  not  only  vague  and  uncertain,  since  the  quantity  of 
water  produced  in  such  wells  is  not  shown,  but  the  fact  that 
a  well  of  one  depth  a  mile  distant  produced  an  adequate  quan- 
tity of  water  to  irrigate  a  certain  tract  of  land  upon  which 
one  kind  of  crop  was  growing  constitutes  no  evidence  that  the 
well  in  question  must  have  produced  a  sufficient  quantity  of 
water  to  irrigate  seventy-five  acres  of  alfalfa.  Respondent 
suggests  that  the  court  should  take  judicial  notice  of  the  geo- 
logical formation  and  water-bearing  strata  existing  in  Kings 
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County.  We  know  of  no  authority  lustaining  luch  conten- 
tion, and  respondent  presents  none,  under  which  the  court 
would  be  justified  in  taking  judicial  notice  that  the  flow  of 
water  in  one  well  is  evidence  of  a  like  flow  in  another  well  of 
different  depth,  a  mile  or  so  distant  It  devolved  upon  de- 
fendant to  affiimatively  show  that  he  had  developed  a  sufficient 
amount  of  water  in  the  well,  which,  had  the  pumping  plant 
been  what  it  was  guaranteed  to  be,  would,  if  incapable  of 
pumping  720  gallons  per  minute,  at  least  have  lifted  a  suffi- 
cient volume  of  water  to  irrigate  his  field  of  alfalfa.  From 
aught  that  appears  to  the  contrary,  the  lack  of  a  sufficient 
amount  of  water  produced  by  the  well,  and  not  the  defective 
pump,  was  the  proximate  cause  of  the  loss. 

In  our  opinion,  the  evidence  is  wholly  inadequate  to  lapport 
the  finding  of  the  court  that  the  well  in  question  had  an  ample 
supply  of  water  developed  therein,  without  which  plaintiff 
could  not  be  liable  in  damage  to  defendant  for  the  loss  of  his 
crop  for  want  of  proper  irrigation.  For  this  reason  that 
part  of  the  judgment  wherein  it  was  adjudged  that  defendant 
should  recover  from  plaintiff  the  sum  of  $1,692.50  as  damages, 
and  the  order  denying  a  new  trial  of  the  issue  as  to  plaintiff's 
right  thereto,  are  reversed ;  and  the  judgment  denying  plain- 
tiff's  right  to  recover  upon  the  contract,  and  that  part  of  the 
order  denying  a  new  trial  as  to  such  right,  are  affirmed, 

Conrqr,  P.  J.,  and  Jame%  J.,  concurred. 


[Vtw.  No.  1969.    SaeoBd  Appdlale  I>istriet.^lCan]i  7, 1916.] 

SADIE  G.  FREDS,  AppeUant,  v.  JUSTICE'S  COURT  OP 
LOS  ANGELES  TOWNSHIP  et  al..  Respondents. 

AmAi«— DisM issAir— Wan  ov  Retikw— Oideb  Dismissing  Pirmoir.— 
A  minnte  order  dismissing  a  petitioii  for  writ  of  review,  after  the 
writ  was  granted,  it  not  a  judgment  rendered  upon  the  return  of 
Ite  inferior  tribunal  from  whieh  an  appeal  would  lie,  and  the  appeal 
thould  be  dismissed;  and  under  section  1076  of  the  Code  of  dyil 
Proeedure,  no  hearing  haying  been  had  after  the  return  of  tbe  writ, 
Ike  BMtter  is  still  pending  and  should  be  heard* 


Digitized  by 


Google 


86  Frbdb  t;.  Justigb's  Coubt.     [30  Gal.  App. 

MOTION  to  dismiss  an  appeal  from  a  purported  judgment 
of  the  Superior  Court  of  Los  Angeles  County.    Fred  H.  Taft, 

Judge. 

The  facts  are  stated  in  the  opinion  of  the  eoort. 

Wm.  C.  Lewis,  and  Charles  Robert  McCartj,  for  Appdlant 

Winslow  P.  Hyatty  for  Respondents. 

SHAW,  J. — ^This  is  a  motion  to  dismiss  an  appeal  from  a 
purported  judgment  rendered  in  a  proceeding  instituted  in 
the  superior  court  for  a  writ  of  review  directed  to  respondents. 
The  ground  for  the  motion  is  that  no  judgment  was  rendered 
from  which  an  appeal  would  lie. 

It  appears  from  the  judgment-roll  that  the  writ  was  issued 
on  May  12,  1915,  and  that  pursuant  thereto  the  respondent 
certified  and  transmitted  a  transcript  of  the  record  and  pro- 
ceedings in  a  certain  action  wherein  Thomas  B.  Henley  was 
plaintiff  and  petitioner  herein  was  defendant ;  that  thereafter, 
on  May  21,  1915,  a  demurrer  was  filed  to  the  petition,  also  a 
motion  to  quash  the  writ  of  review,  which  demurrer  was  over- 
ruled and  the  motion  to  quash  denied.  On  the  same  date,  as 
appeared  from  the  minutes  of  the  court,  it  was  ordered  tiiat 
''petition  for  writ  of  review  herein  is  denied."  The  appeal, 
as  stated  in  the  notice  of  motion,  is  ''from  the  order  of  the 
above-entitled  court  denying  plaintiff's  petition  for  a  writ 
of  review,  made  by  said  court  on  June  21,  1915.**  Section 
1075  of  the  Code  of  Civil  Procedure,  provides  that  "when  a 
full  return  has  been  made,  the  court  must  hear  the  parties,  or 
such  of  them  as  may  attend  for  that  purpose,  and  may  there- 
upon give  judgment,  either  affirming  or  annulling,  or  modify- 
ing the  proceedings  below."  In  our  opinion,  the  minute  order 
from  which  the  appeal  is  prosecuted  is  not  a  judgment  ren- 
dered upon  the  return  of  the  inferior  tribunal  from  which 
an  appeal  would  lie.  It  purports  merely  to  be  a  denial  of 
the  writ  upon  the  petition  filed.  But  this  is  contradicted  by 
the  fact  that  the  writ  ivas  issued  and  a  return  thereafter 
made.  It  does  not  appear,  however,  that  any  hearing  was  ever 
had  upon  the  return.  Since  the  writ  was  issued  in  response 
to  the  petition,  the  sole  function  of  which  was  to  secure  the 
writ,  and  the  court  having  denied  defendant's  motion  to  quash 
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the  writ  pnrsuant  to  which  a  transcript  of  the  record  of  the 
proceeding  waa  transmitted  to  the  court,  a  hearing  should  be 
had  thereon.  As  shown  by  the  record  before  us,  the  matter 
is  still  pending  in  the  superior  court,  no  hearing  having  been 
had  and  no  judgment  having  been  rendered  as  directed  by 
section  1075. 
The  appeal  is  dismissed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CIt.  No.  1672.    Second  Appellate  Distriet.— Mareh  7,  1916.] 

S.  P.  BRADFORD,  Appellant,  v.  SUNSET  LAND  AND 
WATER  COMPANY  (a  Corporation),  Respondent. 

YiNDOB    AND   PUBCHASBB— RXOOVERT    OF   MOKET    PaID — WANT    09    PEB- 

lOBifANCX  BT  Plaintiff. — The  Tendee  under  an  option  eontraet  for 
the  purehase  of  real  estate,  whieh  provided  that  if  the  purchaser 
failed  to  make  any  of  the  payments  as  specified  in  the  contract,  the 
option  should  thereupon  cease  and  determine,  and  the  vendor  should 
retain  all  sums  paid  "as  the  consideration  and  in  full  compensation 
for  the  option,"  is  not  entitled,  upon  default,  to  recover  the  money 
paid,  but  the  vendor  is  entitled  to  retain  the  same. 

In. — ^Want  of  Assent  of  Stookholdebs  of  Ck)BPOBATiON  Yendob  to 
SAlb — Defaui^  of  Yendee — Point  not  Available. — In  an  action 
to  recover  the  money  paid  under  such  an  option  contract  which  the 
vendee  contended  covered  the  entire  business,  franchise,  and  prop- 
erty of  the  corporation  vendor,  as  a  whole,  the  vendee  is  in  no  posi- 
tion to  eomplain  that  the  assent  of  the  stockholders  had  not  been 
obtained  as  required  by  section  d61a  of  the  Civil  Code,  where  he 
had  not  paid,  or  tendered  or  offered  to  pay  the  balance  due  under 
the  contract. 

Id.— <;obpobation  Law — Assent  to  Salb  of  Pbopebty— Construction 
OF  CoDB — Option  Contracts  not  Included, — The  provisions  of  sec- 
tion 361a  of  the  CSvil  Code  that  "no  sale,  lease,  assignment,  transfer 
or  conveyance  of  the  business,  franchise  and  property,  as  a  whole, 
of  any  corporation  now  existing,  or  hereafter  to  be  formed  in  tliis 
state,  shall  be  valid  without  the  consent  of  stockholders  thereof,  hold- 
lag  of  record  at  least  two-thirds  of  the  issued  capital  stock,"  etc., 
no  reference  to  option  contracts  to  purchase  real  estate. 


APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    Charles  Wellborn,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Ifilton  E.  Yonng,  for  Appellant 
Roger  S.  Page,  for  Respondent. 

SHAW,  J. — ^Action  to  recover  money  paid  pursuant  to  the 
terms  of  an  option  contract  for  the  purchase  of  real  estate. 
Judgment  went  against  plaintiff,  whose  motion  for  a  new  trial 
was  by  an  order  of  court  denied,  and  from  which  order  he 
prosecutes  this  appeal. 

On  January  24,  1912,  defendant,  a  corporation,  executed  a 
written  document  giving  to  plaintiff  an  option  to  purchase 
the  property  therein  described.  The  portion  of  the  agree- 
ment material  to  this  inquiry  is  the  following : 

"Received  of  S.  P.  Bradford  the  sum  of  five  hundred  dol- 
lars ($500),  same  being  a  deposit  and  part  payment  on  ac- 
count of  purchase  price  for  all  those  certain  parcels  of  land 
situate  in  the  county  of  Orange,  state  of  California,  described 
in  deed  from  Sunset  Beach  Company,  a  corporation,  to  Sun- 
set Land  &  Water  Company,  a  corporation,  recorded  July 
6th,  1901,  in  book  108  of  deeds,  at  page  48,  records  of  said 
county,  excepting  therefrom  those  certain  lots  or  parcels  of 
land  designated  sold  on  the  plat  of  Sunset  Beach  hereto  an- 
nexed and  made  a  part  hereof,  together  with  all  fixtures  and 
improvements  thereon,  also  all  bills  and  accounts  receivable 
and  other  personal  property  now  owned  by  said  Sunset  Land 
&  Water  Company.  Said  properly  having  this  day  been  sold 
to  said  S.  P.  Bradford  for  the  sum  of  forty-five  thousand 
seven  hundred  and  fifty  dollars  ($45,750) ;  the  balance 
thereof  being  payable  in  the  amounts  and  at  the  times  fol- 
lowing, to  wit:  $500  on  or  before  May  1,  1912,  $500  on  or 
before  June  1,  1912;  $44,250  on  or  before  August  1,  1912. 
Upon  completion  of  the  payments  aforesaid  and  the  faithful 
performance  of  the  covenants  herein  imposed,  the  seller  will 
execute  and  deliver  good  and  sufficient  conveyance  conveying 
said  property  to  the  purchaser,  clear  of  encumbrance,  except- 
ing ...  If  the  purchaser  shall  fail  to  make  any  of  the  pay- 
ments as  and  when  specified  above,  or  shall  fail  to  perform 
any  or  all  of  the  covenants  herein  imposed  upon  him,  this 
option  shall  thereupon  cease  and  determine  and  the  seller 
shall  be  released  from  all  further  obligations  hereunder,  time 
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being  of  the  essence  of  this  agreement,  and  the  seller  may 
retain  all  sums  theretofore  paid  hereon,  the  same  being  fixed 
as  the  consideration  and  in  full  compensation  for  the  option 
hereby  granted.  ..." 

In  accordance  with  the  terms  of  the  option,  plaintiff  paid 
to  defendant  five  hundred  dollars  on  or  before  May  1,  1912, 
and  five  hundred  dollars  on  or  before  June  1,  1912,  which, 
together  with  the  first  payment,  made  one  thousand  five  hun- 
dred dollars  for  the  recovery  of  which  this  suit  was  instituted  ; 
but  he  neither  paid,  nor  did  he  ever  at  any  time  tender  or 
offer  to  pay,  the  sum  of  $44,250  required  by  said  instrument 
to  be  paid  on  or  before  August  1,  1912.  By  reason  of  this 
default  respondent,  by  virtue  of  the  provisions  of  the  con- 
tract, was  not  only  released  from  all  obligations  to  sell,  con- 
vey or  transfer  the  property  described  in  the  contract,  but, 
as  provided  therein,  entitled  to  retain  the  one  thousand  five 
hundred  dollars  so  paid  by  plaintiff,  which  by  the  terms  of 
the  agreement  was  "fixed  as  the  consideration  and  in  full 
compensation  for  the  option  .  .  .  granted."  {Townsend  v. 
Tuffs,  95  Cal.  257,  [29  Am.  St  Rep.  107,  30  Pac.  528] ;  Scott 
V.  CFlenn,  98  Cal.  170,  [32  Pac  983].) 

Appellant,  however,  insists  that  the  contract  was  made  in 
violation  of  the  provisions  of  section  361a  of  the  Ci^il  Code, 
and  therefore  void,  and  being  void,  defendant  obtained  no 
rights  by  virtue  of  its  terms.  The  section  is  as  follows:  "No 
sale,  lease,  assignment,  transfer  or  conveyance  of  the  business, 
franchise  and  property,  as  a  whole,  of  any  corporation  now 
existing,  or  hereafter  to  be  formed  in  this  state,  shall  be  valid 
without  the  consent  of  stockholders  thereof,  holding  of  record 
at  least  two  thirds  of  the  issued  capital  stock  of  such  corpora- 
tion ;  such  consent  to  be  either  expressed  in  writing,  executed 
and  acknowledged  by  such  stockholders,  and  attached  to  such 
sale,  lease,  assignment,  transfer  or  conveyance,  or  by  vote 
at  a  stockholders'  meeting  of  sueh  corporation  called  for  that 
purpose;  but  with  such  assent,  so  expressed,  such  sale,  lease, 
assignment,  transfer  or  conveyance  shall  be  valid;  provided, 
however,  that  nothing  herein  contained  shall  be  construed  to 
limit  the  powers  of  the  directors  of  such  corporation  to  make 
sales,  leases,  assignments,  transfers  or  conveyances  of  cor- 
porate property  other  than  those  hereinabove  set  forth.''  It 
will  be  seen  that  the  section  makes  no  reference  to  contracts 
of  the  character  here  involved,  the  inhibition  being  as  to  the 
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''sale,  lease,  assignment,  transfer  or  conveyance  of  the  busi- 
ness, franchise  and  property,  as  a  whole,"  unless  the  pre- 
scribed conditions  are  complied  with.  Until  plaintiff  per- 
formed or  offered  to  perform  the  covenants  imposed  upon 
him  as  a  precedent  condition  to  the  conveyance  of  the  prop- 
erty by  defendant,  he  was  in  no  position  to  complain  of  the 
want  of  the  action  on  the  part  of  stockholders  in  giving  assent 
to  a  sale  and  conveyance  as  to  which,  under  the  terms  of  the 
contract,  he  had  lost  all  right.  (Laffey  v.  Kaufman,  134  Cal. 
391,  [86  Am.  St.  Rep.  283,  66  Pac.  471] ;  Leach  v.  Rowley, 
138  Cal.  709,  [72  Pac.  403].)  Conceding  the  option  covered 
the  entire  '* business,  franchise  and  property,  as  a  whole,** 
nevertheless  there  is  no  ground  for  plaintiff's  contention  for 
the  reason  that  the  contract  did  not  purport  to  constitute 
a  sale,  transfer  or  conveyance  of  the  property,  but  was  a  mere 
option  to  purchase,  the  exercise  of  which  on  the  part  of  plain- 
tiff, and  paying  or  offering  to  pay  the  purchase  price  in  the 
manner  therein  specified,  was  necessary  in  order  to  place  him 
in  a  position  where  he  could,  in  any  event,  complain  of  the 
failure  of  stockholders  to  signify  assent.  The  option,  how- 
ever, does  not  purport  to  cover  and  include  the  entire  business 
and  franchise  of  the  corporation.  It  appears  from  the  evi- 
dence, without  contradiction,  that  defendant  was  engaged  in 
a  general  real  estate  business,  no  mention  of  which,  or  its 
franchise,  is  made  in  the  contract.  Construing  the  contract 
as  a  sale  of  the  property  described  therein,  there  was  nothing 
to  prevent  the  corporation  from  continuing  its  business. 
{Shaw  V.  HolUster  etc.  Co.,  166  Cal.  257,  [135  Pac.  965].) 
As  thus  viewed,  section  361a  is  not  applicable  to  the  transac- 
tion. 

The  order  denying  plaintiff's  motion  for  a  new  trial  is 
affirmed. 

James,  J.,  ooncarred. 

Conrey,  P.  J.,  concurred  in  the  judgment 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  4,  1916. 
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{Ctw.  No.  1471.    Third  Appellate  District.— Mareli  7,  1916.] 

ONION  TRUST  COMPANY  OF  SAN  FRANCISCO  (a  Cop- 
poration),  Respondent,  v.  E.  C.  DICKINSON  et  al., 
Appellants. 

OVAaAKTT — TiMK   OF   OOMMINOmO    AORON— CONSTRUCTION    OF   INSTBU- 

MINT. — ^nnder  the  terms  of  a  written  guaranty  providing  that  upon 
the  default  of  the  debtor  the  guarantee  may,  at  its  option,  proeeed 
directly  and  "at  once"  against  the  guarantors,  to  collect  the  full 
amount  of  the  liability  thereunder,  or  any  portion  thereof,  without 
first  proceeding  against  the  debtor,  or  foreclosing  upon,  selling,  or 
otherwise  disposing  of  any  collaterals  it  may  have  as  security  for 
the  indebtedness,  the  right  to  recoyer  is  not  lost  by  the  failure  Ho 
bring  the  action  inmiediately  upon  the  maturity  of  the  promissory 
note  given  to  evidence  the  indebtedness,  as  the  words,  *'at  once," 
were  clearly  intended  only  to  emphasize  the  right  intended  to  be 
vested  by  the  instrument  in  the  guarantee  to  proceed  against  the 
guarantors  as  independent  obligors. 

liD. — Pleading — Cobfobation  Indebtedness — Authobitt  to  Execut»— 
Unnecessabt  Allegation. — In  an  action  to  recover  on  such  a  guar- 
anty it  is  not  necessary  that  the  complaint  should  allege  that  the 
ezeention  and  delivery  of  the  promissory  note,  the  payment  of  which 
the  guaranty  secured,  was  authorized  by  a  resolution  of  the  board 
of  direetors  of  the  corporation  maker,  as  tneh  qnestion  involved  aa 
evidentiaiy  fact. 

Id. — BfAKEB  of  Note — Unnegbsbabt  Defendant. — In  such  an  action  it 
U  not  necessary  to  join  the  maker  of  the  note  as  a  party  defendant, 
it  not  being  a  party  to  the  contract  of  guaranty. 

Id. — AcoouNnNG — ^Unneoessabt  Ck)NDinoN  Pbecedent. — It  ia  not  neces- 
sary that  an  accounting  be  first  had  to  ascertain  the  balance  due 
to  the  plaintiff,  where  the  transaction  involved  the  mere  matter  of 
a  loan  of  a  definite  sum  of  money  and  the  payment  of  a  certain  sum 
in  part  satisfaction  thereof. 

Id.— Names  of  Guabantobs — Omission  in  Bcdt  of  Instbument— Valid 
GuAKANTT. — A  guaranty  ia  not  defective  because  the  names  of  the 
gnarantors  do  not  appear  in  the  body  of  the  instrument,  where  the 
name  of  the  guarantee  is  contained  therein,  and  the  names  of  the 
goarantors  are  nibseribed  at  the  bottom  thereof,  and  referred  to  in 
the  body  of  the  instmment  as  "the  nndersigned." 

b^-EriDKNOB— Authobitt  to  Bnoon  Nots— Minute-book. — In  such 
aa  action  the  minute-book  of  the  corporation  is  admissible  as  evi- 
denea  to  show  that  the  promissory  note  in  question  was  executed 
by  the  officers  of  the  corporation  by  the  authority  of  the  laVter, 
dnly  authenticated  by  a  resolution  adopted  by  the  board  of  directors. 
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Id. — Execution  and  Delivert  gw  Note — ^DETEcnyx  Allegation. — ^An 
allegation  in  the  answer,  in  connection  with  the  admission  and  daa 
deliverj  of  the  note,  that  the  defendants  hare  no  eopj  of  the  note 
and  no  recoUeetion  of  the  "words  and  phrases"  of  the  note  as  set 
out  in  the  complaint,  and  having  no  other  information  upon  tho 
subject  sufficient  to  enable  them  to  answer  said  allegations  more 
specificallj,  and  placing  their  denial  upon  that  ground,  deny  that 
the  alleged  copy  of  the  note  set  forth  in  the  complaint  is  a  correct 
copy  thereof,  ia  a  defective  allegation,  and  tenders  no  issue. 

APPEAL  from  a  jud^^ent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daniel  O'Connell,  and  L.  Horwitz,  for  Appellants. 

Heller,  Powers  &  Ehrman,  and  James  L.  Bobison,  for  Re- 
spondent. 

HART,  J. — This  action  was  instituted  by  the  plaintiff  to 
recover  on  a  certain  guaranty  executed  by  the  defendants 
guaranteeing  the  payment  of  any  and  all  indebtedness,  not  to 
exceed  twenty  thousand  dollars,  which  the  Baker-Ensign  Re- 
fining Company,  a  corporation,  might,  at  the  time  of  the 
execution  of  the  guaranty,  or  at  any  time  thereafter,  owe  to 
the  plaintiff. 

Judgment  was  awarded  the  plaintiff  in  the  sum  of  twelve 
thousand  five  hundred  dollars  and  accrued  interest,  the  sum 
of  seven  thousand  five  hundred  dollars  having  been  paid  on 
the  note  previously  to  the  commencement  of  this  action. 

This  appeal  is  by  the  defendants  from  the  judgment  and 
the  order  denying  them  a  new  trial. 

The  complaint  alleges:  "On  or  about  the  10th  day  of  De- 
cember, 1910,  at  the  city  and  county  of  San  Francisco,  state 
of  California,  the  defendants  made,  executed  and  delivered 
to  the  plaintiff  for  valuable  consideration,  a  certain  instru- 
ment in  writing  whereby  the  said  defendants  jointly  and 
severally  guaranteed  to  the  plaintiff  unconditionally  and  at 
all  times  the  prompt  payment  in  United  States  gold  coin  of 
the  then  present  standard  of  weight  and  fineness  of  any  and 
all  indebtedness  which  said  Ensign-Baker  Refining  Company, 
then  doing  business  at  24  California  Street,  San  Francisco, 
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might  then  or  at  any  time  thereafter  owe  to  the  plaintiff  to 
the  extent  of  and  not  exceeding  the  sum  of  twenty  thousand 
dollars,  and  said  written  instrument  contained  certain  other 
promises  and  agreements  on  the  part  of  the  defendants,  and 
each  of  them,  to  and  with  the  plaintiff,  all  of  which  promises 
and  agreements  are  fully  set  out  in  the  said  instrument  in 
writing,  a  true  copy  of  which  is  hereto  annexed  and  is  hereby 
made  a  part  of  this  complaint  in  the  same  manner  as  if  the 
same  were  fully  set  forth  herein/' 

On  the  fifteenth  day  of  December,  1910,  so  the  complaint 
further  alleges,  said  Ensign-Baker  Refining  Company  made, 
executed,  and  delivered  to  the  plaintiff  its  promissory  note  for 
the  sum  of  twenty  thousand  dollars  to  evidence  the  loan  of  said 
sum  by  the  plaintiff  to  the  said  refining  company.  Said  note  is 
set  out  in  haec  verba  in  the  complaint,  and  is  made  payable 
one  day  after  date.  The  complaint  alleges  the  payment  of 
seven  thousand  five  hundred  dollars  on  said  note,  alleges  that 
there  is  unpaid  and  due  the  plaintiff  on  said  note  the  sum  of 
twelve  thousand  five  hundred  dollars  and  interest,  and  prays 
for  judgment  against  the  defendants  and  each  of  them  for 
the  amount  so  remaining  unpaid  on  the  principal,  with 
interest. 

The  written  guaranty  contains  the  following  clause:  ''Upon 
any  default  of  the  debtor,  said  Union  Trust  Company  of  San 
Francisco  may,  at  its  option,  proceed  directly  and  at  once 
against  the  undersigned  to  collect  the  full  amount  of  the  lia- 
bility hereunder,  or  any  portion  thereof,  without  first  pro- 
ceeding against  the  debtor  or  foreclosing  upon,  selling  or 
otherwise  disposing  of  any  collaterals  it  may  have  as  security 
for  such  indebtedness." 

The  defendants  demurred  to  the  complaint  on  both  general 
and  special  grounds.  Thus  it  is  urged  that  the  complaint 
does  not  state  sufficient  facts,  that  the  Ensign-Baker  Be- 
fining  Company  should  have  been  joined  as  a  defendant,  and 
that  the  complaint  is  defective  in  failing  to  disclose  an  ac« 
counting  to  ascertain  the  balance  due  to  plaintiff  on  the  note, 
such  an  accounting,  so  it  is  claimed,  being  necessary. 

The  principal  points  made  under  the  demurrer,  however, 
are  that  the  plaintiff  lost  its  right  of  action  on  the  guaranty 
by  a  failure  to  bring  an  action  thereon  immediately  upon  the 
note  falling  due,  to  wit,  on  the  sixteenth  day  of  December, 
1910,  this  action  having  been  commenced  on  the  fifteenth  day 
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of  October,  1913,  or  two  years  and  ten  months  after  the  note 
became  due  and  payable ;  that  there  are  certain  defects  in  the 
form  of  the  written  guaranty,  and  that  the  complaint  is  de- 
fective in  not  stating  that  the  promissory  note  of  the  corpo- 
ration was  authorized  by  resolution  duly  and  regularly 
adopted  by  its  board  of  directors. 

The  first  point — ^that  of  laches — ^arises  from  the  construc- 
tion put  upon  the  above-quoted  part  of  the  instrument  of 
guaranty  by  the  defendants,  the  claim  being  that  the  plaintiff, 
to  avail  itself  legally  of  the  option  given  it  by  the  guaranty 
to  proceed  directly  against  the  guarantors,  should  have  done 
so  immediately  upon  the  note  falling  due  and  the  default  of 
the  maker  in  satisfying  it  at  that  time,  and  that,  having  failed 
so  to  proceed,  it  lost  its  right  to  sue  on  said  obligation.  Wo 
do  not  agree  to  the  construction  thus  given  the  instrument 
sued  on. 

The  clause  of  the  guaranty  above  quoted  was  merely  in- 
tended to  authorize  the  plaintiff,  if  it  so  elected,  to  proceed 
against  the  guarantors  directly,  and  without  first  looking  to 
the  principal  debtor  for  the  extinguishment  of  the  obligation, 
and  without  seeking  to  recover  satisfaction  thereof  by  resort 
to  any  collateral  security  which  may  have  been  pledged  for  its 
payment.  The  words,  **at  once,"  as  used  in  the  instrument 
of  guaranty,  and  which  are  interpreted  to  mean  that  the  inten- 
tion was  that  the  plaintiff,  if  it  elected  to  exercise  the  option 
to  sue  the  guarantors,  should  proceed  upon  the  guaranty 
immediately  upon  default  by  the  maker  of  the  note  in  the 
payment  thereof,  or  forfeit  any  benefit  which  it  was  to  derive 
from  the  guaranty,  were  clearly  intended  only  to  emphasize 
the  right  intended  to  be  vested  by  the  instrument  in  the  plain- 
tiff to  proceed  against  the  guarantors  as  independent  obligors 
or,  in  effect,  as  the  guaranty  clearly  contemplates,  as  though 
they  were  the  principal  debtors.  Moreover,  the  complaint 
alleges  that  the  refining  company  paid  the  seven  thousand  five 
hundred  dollars  on  the  principal  and  ''all  interest  thereon 
accruing  up  to  and  including  the  30th  day  of  June,  1913,  and 
no  more,  leaving  a  balance  unpaid  on  the  principal  sum  of 
said  promissory  note  of  the  sum  of  $12,500.00  and  interest 
thereon  from  and  after  the  30th  day  of  June,  1913,"  etc. 
Either  the  failure  by  the  maker  of  the  note  to  pay  the  full 
amount  on  said  thirtieth  day  of  June,  or  its  failure  to  pay  the 
balance  on  some  date  subsequent  thereto,  and  before  the  com- 
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mencement  of  this  action,  constituted  the  default  which 
authorized  the  plaintiff,  under  the  express  terms  of  the  guar- 
anty, to  proceed  directly  against  the  guarantors,  and  giving 
the  words,  **at  once,"  the  interpretation  ascribed  to  them  by 
the  defendants,  it  would  be  unreasonable  to  hold  that  a  delay 
of  one  or  two  months  or,  at  the  most,  less  than  four  months 
after  the  default  in  bringing  the  suit  on  the  guaranty  con- 
stituted laches  fatal  to  the  right  of  the  plaintiff  to  maintain 
an  action  on  that  instrument. 

The  defendants  have  in  their  briefs  cited  many  cases  which 
they  assume  sustain  their  position  as  to  the  claim  of  laches  on 
the  part  of  the  plaintiff  in  bringing  this  action.  It  is  not 
necessary  to  review  those  cases  herein.  It  is  enough  to  say 
that  none  of  them  has  any  application  to  the  present  case. 
They  undoubtedly  state  the  true  rule  applicable  to  guarantors 
and  indorsers  of  promissory  notes  and  the  rule  requiring  the 
plaintiff,  where  he  proceeds  against  an  indorser  or  guar- 
antor, to  show  by  his  complaint,  as  essential  to  the  statement 
of  a  cause  of  action  in  such  case,  an  excuse  for  what  may  on 
its  face  appear  to  be  an  unreasonable  delay  in  making  a 
demand  for  the  payment  of  the  money  due  on  the  obligation. 
For  illustration,  in  the  case  of  Jerome  v.  Stebbins,  14  Cal.  457, 
it  is  said  (quoting  the  syllabus) :  '*  An  indorser  of  a  note  pay- 
able on  demand,  no  demand  being  made  until  thirteen  months 
after  the  indorsement  to  plaintiff,  is,  prima  facie,  not  liable." 
The  court  held  that  the  delay  of  thirteen  months  in  making  de- 
mand for  payment  was  unreasonable,  but  that  if  there  were 
any  circumstances  legitimately  excusing  the  delay,  they  con- 
stituted an  essential  part  of  the  plaintiff's  case,  and  should, 
therefore,  have  been  alleged  in  the  complaint  (See  Johnston 
V.  Sania  Clara  County,  28  Cal.  547;  Daley  v.  Buss,  86  Cal. 
114, 117,  [24  Pac.  867],  both  cases  holding  that  a  valid  excuse 
for  unreasonable  delay  in  the  performance  of  an  act  required 
of  the  plaintiff  by  contract  must  be  pleaded  by  the  plaintiff 
when  suing  upon  the  contract.) 

Obviously,  as  stated,  those  cases  have  no  bearing  upon  or 
relevancy  to  the  question  presented  here  and  now  under  dis- 
cussion. The  defendants  here,  by  their  instrument  of  guar- 
anty, bound  themselves  to  an  independent  and  unconditional 
obligation — ^that  is,  an  obligation  whereby  they  bound  them- 
selves to  stand  for  the  default  of  a  third  party  regardless  of 
whether  the  obligee  could  or  could  not  secure  satisfaction  from 
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such  third  party.  In  brief,  and  paraphrasing  the  language 
of  the  guaranty,  the  guarantors  in  effect  said  to  the  plaintiff: 
'*  Advance  money  to  the  refining  company  in  any  sum  required 
by  it,  and  we  will,  upon  the  default  of  the  company  in  the 
payment  thereof,  ourselves  repay  the  money  so  loaned,  with- 
out regard  to  the  obligation  of  the  company  to  pay  or  any 
collateral  it  may  pledge  to  you  to  secure  the  debt,  and  you 
may,  upon  such  default,  proceed  against  us  directly  for  the 
satisfaction  of  the  debt  as  fully  as  though  we  were  the  prin- 
cipal debtors.''  Thus  it  will  be  observed  that,  as  above  stated, 
the  plaintiff  in  this  case  was  not  required,  as  a  condition  pre- 
cedent to  the  exercise  of  the  right  to  proceed  against  the  guar- 
antors, as  was  true  in  the  case  above  cited,  and  also  in  the 
case  of  Penninum  v.  Hudson,  14  Barb.  (N.  T.)  579  (cited 
by  the  defendants),  in  which  the  guarantors  guaranteed  the 
payment  of  certain  debts  of  a  certain  firm  due  to  the  creditor 
upon  the  condition  that  the  latter  was  not  able,  by  due  anid 
legal  diligence,  to  collect  the  same  from  the  firm,  to  look 
first  to  the  principal  debtor  and  use  all  reasonable  diligence  to 
secure  from  it  satisfaction  of  the  indebtedness. 

There  is  certainly  no  merit  in  the  second  point  urged  against 
the  guaranty,  viz.,  that  it  is  defective  as  such  an  obligation 
because  the  names  of  the  guarantors  do  not  appear  in  the  body 
thereof.  As  is  suggested  by  counsel  for  the  plaintiff,  the 
operative  words  of  the  guaranty  are  ^'the  undersigned  hereby 
guarantee  unto  said  Union  Trust  Company  of  San  Francisco, 
its  successors  and  assigns  unconditionally  and  at  all  times  the 
prompt  payment,"  etc.,  and  to  the  instrument  and  at  the  foot 
thereof  are  subscribed  the  names  of  the  defendants. 

We  are  aware  of  no  rule  of  law  which,  to  bind  the  parties  to 
a  contract,  imperatively  requires  the  names  of  all  such  parties 
to  be  inserted  in  the  body  of  the  instrument.  If  the  contract 
shows,  by  some  reference,  who  the  parties  to  the  contract  are 
and  so  sufficiently  identifies  them,  it  is  sufficient.  (Browne  on 
Statute  of  Frauds,  sec.  372.)  The  body  of  the  instrument 
sued  on  here  contains  the  name  of  the  party  to  be  guaranteed, 
and  the  names  of  the  defendants  subscribed  at  the  bottom 
of  the  instrument  show  who  the  guarantors  are.  Thus  the 
instrument  clearly  contains  and  sufficiently  shows  the  names 
of  all  the  parties  intended  to  be  bound  by  the  contract 

The  case  of  Williams  v.  Lake,  2  El.  &  B.  349,  [121  Eng. 
Reprint,  132],  cited  by  the  defendants,  involved  an  action  on 
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a  guaranty.  The  coart  held  it  not  to  be  a  sufficient  agree- 
ment, because,  while  the  instrument  was  signed  by  the  guar- 
antor, '4t  turns  out  to  be  in  blank  so  far  as  regards  the  name 
of  the  party  to  be  guaranteed."  Some  general  observations 
then  follow  as  to  tiie  essentials  of  a  valid  agreement,  and 
among  these  is  that  it  should  contain  the  names  of  both  parties 
thereto.  That  case,  however,  contains  no  statement  which 
supports  the  proposition  that  a  contract  of  guaranty  is  not 
sufficient  to  bind  the  guarantors  where  the  name  of  the  guar- 
antee appears  in  the  body  of  the  instrument,  and  the  guar- 
antors have  signed  their  names  at  the  foot  of  the  instrument, 
identifying  themselves  as  parties  thereto  by  referring  to 
themselves  in  the  body  thereof  as  "the  undersigned.'*  What 
more  should  be  required  to  make  it  perfectly  clear  that  the 
Union  Trust  Company  of  San  Francisco,  and  the  ''under- 
signed" are  all  the  parties  to  the  agreement,  we  are  unable  to 
conceive.  No  more  is  required  of  the  ordinary  promissory 
note,  whose  validity  cannot  justly  be  questioned  because  the 
name  of  the  maker  is  not,  eo  nomme,  stated  in  the  body  of  the 
instrument.  Indeed,  contracts  are  not  uncommon  where  a 
party  thereto,  particularly  the  promisor,  without  stating  his 
name  in  the  body  thereof,  refers  to  himself  therein  in  the 
first  person  by  means  of  the  appropriate  personal  pronoun, 
or  by  the  words,  ''the  undersigned,"  and  it  would  bo  absurd 
to  say  that  the  person  signing  such  contract  at  the  foot  there- 
of is  not  the  person  thus  referred  to  and  who  so  intended  to 
bind  himself  to  the  terms  of  the  agreement  as  one  of  the 
parties  thereto. 

The  next  point  urged  under  the  demurrer  is  that  the  com- 
plaint itself  is  fatally  defective  in  that  it  omits  to  state  that 
the  execution  and  delivery  of  the  promissory  note  concerned 
here  was  authorized  by  a  resolution  of  the  board  of  directors 
of  the  corporation. 

The  point  is  not  well  taken.  Whether  the  corporation  did 
or  did  not  authorize  the  execution  and  delivery  to  the  plaintiff 
of  the  note  involves  an  evidentiary  fact,  which  it  would  be 
contrary  to  the  very  first  rules  of  good  pleading  to  aver  in  the 
complahit.  If  the  officers  of  the  corporation  who  signed  and 
executed  the  note  had  no  legal  authority  to  do  so,  that  fact  is 
or  was  a  matter  of  defense.  {Malone  v.  Crescent  City  M.  dt 
T.  Co.,  77  Cal.  38,  42,  [18  Pac.  858].)  The  note  as  pleaded 
purports  to  be  the  corporate  act  of  tJie  corporation  "and  it 
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was  not  necessaiy  to  allege  that  the  president  and  the  sec- 
retary were  authorized  by  resolution  of  the  directors  to  ex- 
ecute the  instrument.**  {Union  Trust  Company  of  8.  F.  t. 
EnsigtirBaker  Refining  Co.,  22  Cal.  App.  Dec.  335.) 

Nor  was  it  necessary  to  join  the  maker  of  the  note  aa  a 
party  defendant  to  this  action,  as  defendants  further  contend. 
As  shown  above,  the  instrument  of  guaranty  constituted  solely 
the  contract  of  the  defendants.  The  refining  company,  al- 
though the  maker  of  the  note,  the  payment  of  which  is  guar- 
anteed by  the  defendants,  is  not  a  party  to  the  agreement  of 
guaranty,  by  which  the  guarantors  invested  the  plaintiff  with 
the  right  or  option  to  proceed  against  them  upon  their  guar- 
anty, upon  default  in  the  payment  of  the  note  or  any  portion 
thereof  by  the  maker,  and  this  independently  of  the  liability 
of  the  maker. 

The  contention  that  the  action  cannot  be  maintained  be- 
cause there  was  no  accounting  had  to  ascertain  the  balance 
due  the  plaintiff  is  not  tenable.  The  transaction  between  the 
plaintiff  and  the  corporation  out  of  which  this  action  grows 
involves  the  mere  matter  of  a  loan  of  a  definite  sum  of  money 
and  the  payment  of  a  certain  sum  in  part  satisfaction  thereof. 
It  is  not  a  case  of  ''mutual  accounts'*  in  the  strict  technical 
sense  of  that  phrase,  nor  does  the  transaction  involve  cir- 
cumstances of  great  complication.  The  amount  loaned  is 
alleged,  the  evidence  of  the  loan  (the  note)  set  out,  and  the 
amount  paid  by  the  borrower  on  account  thereof  definitely 
specified  and  stated.  The  ascertainment  of  the  balance  due 
on  the  note  was  capable  of  ready  ascertainment  in  this  action 
without  any  other  or  further  accounting  than  might  be  in- 
volved in  tiie  proof  of  the  note  and  of  the  payment  or  pay- 
ments made  thereon. 

The  remaining  assignment  involves  an  attack  upon  certain 
rulings  admitting  certain  evidence.  The  first  of  these  objec- 
tions relates  to  the  admission  in  evidence  of  the  minute-book 
of  the  Ensign-Baker  Refining  Company  for  the  purpose  of 
showing  that  the  promissory  note  set  out  in  the  complaint  was 
executed  by  the  ofBcers  of  the  corporation  by  the  authority 
of  the  latter,  duly  authenticated  by  a  resolution  adopted  by 
its  board  of  directors. 

We  think  the  book  constituted  proper  and  competent  means 
for  proving  the  adoption  by  the  board  of  directors  of  the 
resolution  authorizing  the  borrowing  of  the  money  from  the 
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plaintiff,  and  the  execution  of  the  promissory  note  as  evi- 
dence of  the  loan.  C.  A.  Eaton,  the  secretary  of  the  corpora- 
tion at  the  time  of  the  trial,  testified  that  he  was  not  such 
officer  of  the  corporation  at  the  time  of  the  transaction  re- 
ferred to,  but  that  his  predecessor,  L.  E.  Ensign,  turned  the 
minute-book  containing  a  record  of  said  transaction  over  to 
him  (Eaton)  when  he  took  possession  of  the  office  of  secretary, 
and  that  said  minute-book  was  the  only  book  which  contained 
the  minutes  of  the  proceedings  of  the  board  of  directors  on 
the  occasion  of  the  adoption  of  the  resolution  authorizing  the 
transaction.  E.  J.  Ensign,  father  of  L.  E.  Ensign,  and  pres- 
ident of  the  corporation  during  the  time  his  son  was  secretary, 
identified  his  own  signature,  as  president,  to  the  minutes  of 
the  proceedings  of  the  directors  on  the  occasion  mentioned  as 
preserved  in  the  book  admitted  in  evidence,  and  identified  the 
signature  of  his  son  thereto  as  secretary.  We  think  this  evi- 
dence was  sufficient  to  justify  the  ruling  admitting  the  book 
in  evidence  for  the  purpose  of  showing  the  authority  for  the 
execution  of  the  note.  The  law  requires  such  records  to  be 
kept  by  a  private  corporation  (Civ.  Code,  sec.  377),  and  we 
can  conceive  no  just  reason  why  they  should  not  be  admissible, 
at  least  as  prima  facie  proof  of  an  act  which  is  an  essential 
predicate  of  a  corporate  transaction  of  the  character  of  the 
one  here.  It  is  true  that  the  entries  in  the  books  of  a  corpora- 
tion showing  its  transactions  are,  as  a  general  rule,  not  admis- 
sible against  or  binding  upon  third  parties.  We  do  not,  how- 
ever, look  upon  the  defendants  as  ** third  parties."  They 
in  substantial  effect,  by  their  contract  of  guaranty,  made 
themselves  the  principal  debtors.  But  there  is  another  reply 
to  the  objection  in  the  fact  that  the  defendants,  in  their  an- 
swer, substantially  admit  the  due  execution  of  the  note,  and, 
in  such  case,  proof  of  the  fact  of  the  due  execution  of  the 
obligation  is  wholly  unnecessary  and,  indeed,  supererogatory. 
It  is  true  that  the  answer,  in  connection  with  the  admission  of 
the  due  execution  and  delivery  of  the  note,  declares  that  the 
defendants  have  no  copy  of  the  note  and  no  recollection  of 
the  ''words  and  phrases"  of  the  note  as  set  out  in  the  com- 
plaint, "and  having  no  other  information  upon  the  subject 
sufficient  to  enable  them  to  answer  said  allegations  more 
specifically,  and  placing  their  denial  upon  that  ground,  they 
deny  that  the  alleged  copy  set  forth  in  paragraph  4  of  said 
complaint  is  a  correct  copy  of  the  promissory  note."    But 
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this  allegation  is  defective,  and  tenders  no  issue  upon  that 
question  because :  1.  It  involves  a  sort  of  negative  pregnant, 
in  that  it  itself  virtually  admits  the  execution  and  delivery 
by  the  refining  company  to  the  plaintiff  of  a  promissory  note 
for  the  amount  for  which  the  pleaded  note  calls;  2.  The 
purported  denial  that  the  note  as  pleaded  is  a  correct  copy  of 
the  note  executed  is  not,  strictly,  the  statutory  denial  where 
the  allegation  is  based  upon  a  want  of  information  or  belief 
upon  the  subject  to  which  the  allegation  is  addressed  (Code 
Civ.  Proc,  sec  437,  subd.  2;  Cook  v.  Stiburban  Realty  Co., 
20  Cal.  App.  538,  541,  [129  Pac.  801].) 

It  is  next  contended  that  the  plaintiff  failed  to  prove  that 
the  defendant,  Dickinson,  joined  in  the  making  of  the  guar- 
anty. But  the  answer  expressly  admitted  the  execution  of 
the  instrument  of  guaranty  as  pleaded  in  the  complaint  and 
hence,  as  last  above  suggested,  the  plaintiff  was  relieved  of 
the  burden  of  proving  that  fact. 

There  were  some  other  rulings  upon  the  evidence  to  which 
exceptions  were  reserved  at  the  trial  and  objections  urged 
here,  but  they  are  not  deemed  to  be  of  sufiScient  importance 
to  call  for  special  notice  herein. 

It  appears  from  respondent's  brief  that  the  defendants,  on 
taking  the  appeal  to  the  supreme  court  in  this  case,  attempted 
to  give  a  stay  bond,  but  the  attempt  proved  futile  because  of 
the  failure  of  the  sureties  to  justify  when  excepted  to.  There- 
after the  defendants,  it  is  likewise  made  to  appear,  applied  to 
the  supreme  court  for  a  writ  of  prohibition  to  restrain  the 
execution  of  the  judgment,  but  the  application  was  disallowed. 
The  supreme  court,  however,  made  an  order  to  show  cause  why 
a  supersedeas  should  not  be  granted  and,  upon  hearing  the 
matter,  held  that  the  sureties  on  the  stay  bond  had  failed  to 
justify  conformably  to  law  and  that,  therefore,  the  bond  filed 
in  the  superior  court  was  of  no  force  or  effect,  and  thereupon 
ordered  that  a  supersedeas  should  issue,  and  that  all  proceed- 
ings on  the  judgment  should  be  stayed  pending  the  appeal, 
upon  the  condition  that  the  defendants  file  in  the  supreme 
court  a  new  bond  with  sufficient  sureties,  to  be  approved  by 
the  judge  of  the  superior  court.  Respondent's  brief  declares 
that  the  defendants  thereupon  gave  a  new  bond  in  the  penal 
sum  of  twenty-six  thousand  dollars,  and  that  the  same  wk 
approved  as  prescribed  by  the  order  requiring  it  to  be  filed. 
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We  are  now  asked  that  we  expressly  authorize  the  entry  of 
the  jadgmenti  if  it  be  a£Srmed,  against  the  sureties  on  the 
supersedeas  bond  above  referred  to.  We  cannot  do  this.  As- 
suming that  the  course  suggested  would  be  warranted  in  a 
proper  case,  there  is  no  record  in  this  court  of  the  proceedings 
culminating  in  the  filing  of  the  supersedeas  bond,  and  we, 
therefore,  have  no  record  knowledge  of  the  filing  of  said  bond 
and  know  nothing  of  its  conditions.  The  request  must,  there- 
fore, be  denied. 

For  the  reasons  herein  stated,  the  judgment  and  the  order 
appealed  from  are  afbrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Oy.  No.  1708.    First  AppeUate  District.— March  8,  1916.] 

JAMES  B.  MITCHELL  INNES,  Respondent,  v.  MANDEL 
H.  GOLD  WATER,  Appellant. 

PawNBBOKEBS— BEOOVIBT  07   PUa)OED   PbOPEBTT— EZGESSIYB   INTEBZST 

— ^EKTftT  DT  Bboistkr— Absence  or  Estoppei*. — In  an  action  to  re- 
cover certain  personal  property  pledged  to  a  pawnbroker  as  securi^ 
for  soTcral  loans,  the  plaintiff  is  not  estopped  from  introdacing  oral 
proof  that  he  was  charged  a  rate  of  interest  in  excess  of  two  per 
eent  per  month,  and  that  he  actually  made  payments  at  snch  ez- 
cessive  rate  for  several  months,  by  reason  of  the  fact  that  at  the 
time  of  making  such  loans  he  signed  an  entry  in  the  defendant's 
register  reciting  that  the  rate  of  interest  was  to  be  two  per  cent  per 
month,  and  therein  acknowledged  that  he  had  received  a  copy  of 
such  register  and  redelivered  U  to  the  defendant. 

Id. — Lbgalitt  or  GbNTSAor — TiKDia  or  AHomiT  or  Pungipal  or 
LoANs—ODMDrnoN  Feeoedsmt  to  Beoovebt.— In  snch  an  action  the 
plaintiff  is  not  entitled  to  reoover  without  first  tendering  and  offering 
to  repay  to  the  defendant  the  amount  of  his  original  loans,  not- 
withstanding the  violation  l^  the  defendant  of  the  provisions  of 
section  840  of  the  Penal  Code,  as  the  contracts  for  such  loans  are 
not  wholly  void,  but  legal  so  far  as  the  principal  sums  of  such  loans, 
and  the  security  therefor,  arc  eoneemed,  and  only  illegal  as  to  the 
interest. 

IiK— BieisTBa  or  Pawmbbokek— Failubi  to  Deliveb  Copt  to  Plsdoob— 
VAiiDKirr  or  CoMrmAOTd— ^he  failure  of  the  pawnbroker  to  deliver 
to  the  pledgor  a  copy  of  his  register  entries  as  required  by  section 
339  of  the  Penal  Code  does  not  render  the  contracts  for  the  loans 
invalid,  as  the  onty  penalty  imposed  ^^y  the  section  is  a  fine. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Alar 
meda  County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fitzgerald,  Abbott  &  Beardsley,  for  Appellant, 

Donald  Home,  and  D.  C.  Dutton,  for  Respondent 

RICHARDS,  J. — ^This  is  in  form  an  action  brought  to  re- 
cover certain  personal  property  pledged  to  the  defendant  as 
security  for  several  loans  made  to  plaintiff  by  the  defendant, 
doing  business  under  the  name  of  California  Loan  Office. 
The  answer  of  the  defendant  consisted  in  denials  of  the  plain- 
tiff's ownership  and  right  to  the  possession  of  the  said  prop- 
erty. 

Upon  the  trial  the  following  practically  undisputed  facts 
appeared  in  evidence :  The  defendant  was  a  pawnbroker  reg- 
ularly licensed  and  qualified  under  the  statute,  engaged  in 
that  business.  The  plaintiff  came  to  him  from  time  to  time 
to  borrow  money,  pledging  different  articles  of  the  property  in 
question  as  security  for  these  several  loans,  until  they  ag- 
gregated the  sum  of  $396.50.  The  plaintiff  made  several  pay- 
ments on  account  of  these  loans  in  small  sums,  which  aggre- 
gated in  all  $34.50.  He  finally  failed  or  refused  to  make 
further  payments,  and  the  defendant  undertook  to  sell  out 
said  property  for  the  balance  remaining  due  upon  the  debt, 
whereupon  this  action  was  brought.  It  further  appeared  in 
evidence  that  on  the  occasion  of  these  several  loans  defendant 
made  an  entry  in  his  register,  which  he  required  the  plaintiff 
to  sign,  and  which  was  in  the  following  form: 
"No.  36,193.  Date  Feb.  28, 1914. 

''Copy  of  Register  from  California  Loan  Office,  Oak* 

land,  Cal. 
''Description  of  property  pledged  and  estimated  value 
of  property  sold.    Jewelry.    Amt  loaned  $250.00, 
interest  at  the  rate  of  2  per  cent  per  month.    Thia 
is  to  certify  that  I  have  received  this  copy  of 
register  and  returned  same  to  California  Loan  Office^ 
to  be  its  custodian  till  called  for  by  me  within 
the  date  of  its  duration,  which  is  seven  months 
from  date. 

"Name  J.  B.  M.  Innes, 
"Residence,  474  Jean  st.,  Oakland.'* 
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It  does  not  appear  that  the  defendant  ever  actually  deliv- 
ered to  the  plaintiff  a  copy  of  this  register  entry  as  the  law 
(Pen.  Code,  sec.  339)  requires,  but  that  he  did  deliver  to  the 
plaintiff  a  pawn  tidcet  in  which  the  rate  of  interest  to  be 
charged  was  not  specified. 

The  plaintiff  at  the  trial  undertook  to  show  by  his  oral  testi- 
mony that  at  the  time  of  these  several  loans  the  interest  ac- 
tually agreed  upon  and  charged  was  more  than  two  per  cent 
per  month,  that  the  agreement  was  that  he  was  to  pay  four  per 
cent  per  month,  and  that  he  actually  made  payments  at  said 
rate  of  interest  for  several  months.  To  this  evidence  the 
defendant  objected  upon  the  ground  that  the  above  register 
entry,  which  the  plaintiff  signed,  constituted  an  agreement 
in  writing  as  to  the  rate  of  interest  to  be  charged,  which  the 
plaintiff  could  not  be  permitted  to  vary  by  parol. 

We  cannot  agree  with  this  contention.  The  matters  con- 
tained in  the  foregoing  register  entry  which  the  defendant 
was  required  to  make  under  the  above  section  of  the  Penal 
Code,  while  a  memorandum  of  the  loan  made  by  the  defendant, 
oould  not  be  binding  upon  the  plaintiff  in  the  first  instance, 
even  though  a  copy  of  the  register  had  actually  been  delivered 
to  him  as  the  statute  requires.  The  added  portion  of  such 
entry  beyond  the  requirement  of  the  code  was  an  attempted 
evasion  of  its  terms,  and  amounted  only  to  an  acknowledgment 
on  the  part  of  the  plaintiff  that  he  had  received  from  and  re- 
delivered to  the  defendant  a  copy  of  the  register  entry.  In 
signing  this  admission  of  what  was  not  the  fact,  the  plaintiff 
could  in  no  just  sense  be  held  to  have  estopped  himself  by 
his  signature  from  proving  that  the  rate  of  interest  was  other 
than  that  specified  in  the  register  entry.  The  court,  there- 
fore, properly  overruled  the  defendant's  objection  to  the 
plaintiff's  oral  proof  that  he  was  charged  a  rate  of  interest 
upon  these  several  loans  in  excess  of  two  per  cent. 

Having  made  this  proof  the  plaintiff  contended,  and  the 
court  found,  that  the  several  contracts  between  the  plaintiff 
and  the  defendant  for  these  loans,  and  for  the  pledge  of  the 
property  in  question  as  security  therefor,  were  wholly  void 
because  in  contravention  of  section  340  of  the  Penal  Code, 
which  reads  as  follows:  ''Every  pawnbroker  who  charges  or 
receives  interest  at  the  rate  of  more  than  two  per  cent  per 
month,  or  who  by  charging  commissions,  discount,  storage,  or 
other  charge,  or  by  compounding  increases,  or  attempts  to 
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increase,  such  interest,  is  guilty  of  a  misdemeanor.*'  The 
court  therefore  held  that  said  contracts  heing  wholly  void,  the 
plaintiff  was  entitled  to  recover  the  pledged  property  without 
paying  or  offering  to  pay  his  loans,  and  rendered  its  judg- 
ment accordingly  in  plaintiff's  favor. 

The  question  which  is  thus  presented  is  as  to  whether  the 
violation  by  the  defendant  as  a  pawnbroker  of  the  terms  of 
section  340  of  the  Penal  Code  renders  the  transactions, 
whereby  the  defendant  charged  and  received  a  rate  of  interest 
in  excess  of  two  per  cent  per  month  in  violation  of  the  said 
section,  so  wholly  void  as  to  entitle  the  pledgor  to  recover  his 
property  without  paying  or  offering  to  pay  the  amount  of  his 
several  loans. 

In  the  early  case  of  Jackson  v.  Shawl,  29  Cal.  267,  the 
supreme  court,  in  construing  the  statute  of  1861,  which  reg- 
ulated the  rate  of  interest  to  be  charged  by  pawnbrokers,  and 
made  it  a  misdemeanor  to  make  interest  agreements  and 
charges  in  excess  of  such  rate,  held  that  the  contract  between 
the  parties  for  the  loan  and  pledge  being  legal  as  to  the  prin- 
cipal sum  loaned,  and  only  illegal  as  to  the  rate  of  interest 
to  be  charged,  the  entire  contract  was  not  void,  but  that  the 
illegal  portion  thereof  was  so  separable  that  the  borrower 
could  only  recover  the  pledged  property  by  tendering  the 
pawnbroker  the  amount  of  the  original  loan  with  such  interest 
thereon  as  was  lawfully  permitted  to  be  charged.  With  this 
construction  of  said  statute  its  terms  were  practically  em- 
bodied in  section  340  of  the  Penal  Code,  the  only  substantial 
difference  between  the  statute  and  the  code  being  that  the 
chargeable  rate  of  interest  was  reduced  in  the  code  section 
from  four  to  two  per  cent.  The  respondent  herein  contends, 
however,  that  the  rule  laid  down  in  Jackson  v.  Shawl,  supra, 
has  been  changed  and  that  case  practically  overruled  by  the 
supreme  court  in  Levinson  v.  Boas,  150  Cal.  185,  [11  Ann.  Cas. 
661,  12  L.  B.  A.  (N.  S.)  575,  88  Pac.  825],  wherein  the  court 
held  that  the  contract  between  the  pledgor  and  a  pawnbroker, 
when  such  pawnbroker  was  acting  in  violation  of  law  in  doing 
business  as  such,  and  in  making  such  contract  without  having 
taken  out  a  license  as  required  by  section  338  of  the  Penal 
Code,  was  wholly  void;  and  that  the  receiver  in  bankruptey 
of  the  borrower  was  entitled  to  recover  the  property  pledged 
for  such  loan  without  tendering  or  offering  to  pay  the  amount 
of  the  loan.    It  is  to  be  noted,  however,  that  the  court  in 
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the  last  above-dted  case,  far  from  overruling  the  case  of 
Jackson  y.  Shatol,  made  this  comment  upon  it:  ''It  is  to  be 
noticed  that  the  illegality  of  the  contract  in  Jackson  \.  Shawl 
went  only  to  the  excess  of  interest  charged,  and  this  court 
applied  the  general  and  liberal  principle  fully  recognized  by 
law  that  when  any  matter,  void  even  by  statute,  be  joined  with 
good  matter  which  is  entirely  independent  of  it,  the  good  part 
shall  stand  and  the  rest  be  held  void.  But  in  the  case  at  bar 
the  illegality  and  the  prohibition  go  to  the  whole  substance  of 
the  contract.  It  is  a  prohibition  by  law  from  entering  into 
such  a  contract  at  all,  and  the  illegality  affects  the  whole  trans- 
action from  the  inception."  {Levinson  v.  Boas,  150  Cal.  185, 
[11  Ann.  Cas.  661,  12  L.  B.  A.  (N.  S.)  575,  88  Pac.  825].) 

In  the  light  of  this  express  approval  of  the  principle  de- 
clared in  the  case  of  Jackson  v.  Shawl,  we  are  constrained  to 
give  application  to  that  principle  in  the  case  at  bar  to  the 
extent  of  holding  that  the  agreements  of  the  plaintiff  with 
the  defendant  for  these  several  loans  and  pledges  were  legal 
in  so  far  as  the  principal  sum  of  such  loans  and  the  security 
therefor  were  concerned,  and  only  illegal  as  to  the  interest  to 
be  charged,  and  hence  that  the  plaintiff  was  not  entitled  to 
recover  the  personal  property  so  pledged  and  made  the  sub- 
ject of  this  action  without  first  tendering  and  offering  to 
repay  to  the  defendant  the  amount  of  his  original  loans. 

Whether  the  plaintiff  was  also  required  to  make  an  addi- 
tional tender  of  any  sum  as  interest  up  to  or  less  than  the  sum 
of  two  per  cent,  the  statutory  limit  of  a  pawnbroker's  legal 
exaction,  we  are  not  required  in  this  case  to  determine,  for 
the  reason  that  it  differs  from  the  case  of  Jackson  v.  Shawl,  29 
Cal.  267,  in  respect  that  thus  far  in  the  instant  case  no  tender 
of  either  principal  or  interest  in  any  sum  is  shown  to  have 
been  made. 

It  is  necessary  to  notice  but  one  other  contention  of  the  re- 
spondent. It  is  that  the  agreements  for  the  several  loans 
between  the  plaintiff  and  the  defendant  were  invalid,  for  the 
reason  that  the  defendant  did  not  actually  deliver  to  the 
plaintiff  a  copy  of  his  register  entries  as  required  by  section 
839  of  the  Penal  Code,  There  is  some  language  in  Levinson  v. 
Boas,  150  Cal.  185,  [11  Ann.  Cas.  661, 12  L.  R.  A.  (N.  S.)  575, 
88  Pac  825],  which  might  seem  to  support  this  contention; 
but  the  question  has  been  put  at  rest  by  the  more  recent  case 
of  Wood  V.  Krepps,  168  Cal.  382,  [L.  R.  A.  1915B,  851,  143 
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Pac.  691],  wherein  the  court,  in  passing  upon  the  precise 
point  in  issue,  says :  '^The  theory  of  the  defendants  in  alleging 
that  the  plaintiff  had  failed  to  give  them  the  memorandum  or 
notice  of  the  contents  of  the  note  and  mortgage  and  other 
matters  provided  for  by  section  5  of  the  said  act  of  1909 
at  the  time  the  note  and  mortgage  were  executed,  is  that  such 
failure  precluded  any  recovery  by  plaintiff.  But  this  theory 
it  erroneous.  While  the  section  relied  on  provides  that  when 
a  loan  such  as  here  is  made  a  memorandum  or  notice  of  the 
contents  of  the  note  and  mortgage  and  other  matters  shall  be 
given  the  mortgagees,  it  is  not  made  by  the  statute  essential  to 
the  validity  of  the  transaction  that  this  shall  be  done.  It  is 
a  statutory  duty  imposed  upon  the  personal  property  broker 
to  be  performed  by  him  when  the  loan  is  made,  but  after  the 
instrument  taken  as  security  is  executed.  It  is  a  matter  which 
does  not  at  all  enter  into  the  contract  between  the  parties, 
but  is  collateral  to  it.  The  statute  itself  provides  that  as  a 
penalty  for  failure  to  give  the  memorandum  or  notice  the 
broker  shall  be  subjected  to  a  fine  not  exceeding  the  specified 
amount.  This  is  the  only  penalty  which  the  statute  imposes. 
No  further  penalty  is  declared,  and  the  contract  itself  is  not 
in  any  manner  affected  by  the  failure  to  comply  with  this 
provision  of  the  section.'* 

It  follows  from  the  foregoing  views  that  the  judgment  must 
be  reversed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  7,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  4,  1916. 


Digitized  by 


Google 


March,  1916.]      Riqdon  v.  Common  Councdu  107 


[CIt.  No.  1781.    Beeond  AppeHate  Distriet.— Mareli  8,  1918.] 

NATHAN  BIGDON  et  al.,  Respondent,  v.  THE  COMMON 
COUNCIL  OP  THE  CITY  OF  SAN  DIEGO,  CALI- 
FOBNIA  (a  Municipal  Corporation),  et  al..  Appellants. 

CBnoEAai— Akkulmsnt  ov  PnocESDiNas  of  Pubuo  Body— Gapacitt 
07  PlTiTioNERS. — On  eerHorati  proceedings  to  annul  a  reiolntion 
of  tlie  common  conncil  of  a  mnnicipal  corporation,  the  matter  of  the 
eompetenej  of  the  petitioner!  to  sne,  or  the  toflicien^  of  the  petition 
in  its  statement  of  facts  showing  snch  competency,  shonld  be  raised 
and  determined  by  objection  appropriately  expressed  by  demurrer  or 
motion  to  dismiss  the  proceeding,  and  where  the  objection  is  not 
thus  raised,  and  the  return  to  the  writ  has  been  made,  the  petitioa- 
ers  are  not  required  to  make  proof  of  their  capacity. 

Id. — ^MUNIOIPAL  CbBPOaATION— BZPKAL  07  IiIQU(»  OBDniANCI — ^FlLINe 
07  BEnsaiNDUM   PlTinON— 4SkrSFlN8ION  07  OBDINANOa— OONBTBUO- 

nON  07  8an  Diiflo  CHABTxa. — An  ordinance  of  the  city  of  Saa 
Diego  repealing  an  ordinance  making  it  unlawful  for  any  person 
to  engage  in  retailing  intosdcating  liquors  outside  of  a  designated 
portion  of  the  dty  is  suspended  under  the  charter  provisions  of  snch 
dty  by  the  filing  of  a  referendum  petition  against  the  repealing 
ordinance  within  thirty  days  after  its  passage. 

Taw— HnmLTTTfOH  AWABDIMG  LiQUOa  LiCBNBl— QUA8I-Jin>I0IAL  FUNCTION. 

Under  the  charter  of  the  city  of  San  Diego,  a  resolution  of  the 
eommon  council  awarding  a  liquor  license  is  a  ^uosi-judicial  pro- 
ceeding, and  therefore  reviewable  on  certiorari, 
Ik— LiQUoa  OBDINAN0I8  —  Bepxal  bt  Impuoation. — ^A  municipal  or- 
dinance adopted  for  the  direct  purpose  of  marking  out  the  bound- 
aries of  the  zone  outside  of  which  there  should  be  no  retail  liquor 
establishments  allowed,  is  not  repealed  by  implication  by  the  adop- 
tion of  an  ordinance  which,  in  its  plain  import,  was  designed  to 
regulate  the  granting  of  licenses  within  the  sone  where  liquor- 
dealing  establishments  were  permitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  f aetB  are  atated  in  the  opinion  of  the  court 

T.  B.  CoBgrove,  City  Attorney,  for  Appellanta. 

John  W.  Bummage,  and  Haines  &  Haines,  for  Bespondenta. 

JAMES,  J. — On  certiorari  petitioners  herein  secured  a 
judgment  annulling  a  certain  resolution  of  the  oommon  ooun- 
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cil  of  the  city  of  San  Diego,  by  which  resolution  a  retail  liquor 
license  was  attempted  to  be  awarded  to  one  Green.  The  writ 
issued  brought  before  the  trial  court  for  review  the  resolution, 
the  validity  of  which  is  questioned  by  the  proceeding,  as  well 
as  certain  ordinances  and  other  records  of  the  city  of  San 
Diego.  After  an  amended  return  had  been  made,  the  peti- 
tioners moved  for  judgment  to  be  entered  as  prayed  for  upon 
the  record  presented  in  the  return,  and  the  judgment  appealed 
from  was  entered  responsive  to  such  motion.  The  appellants 
brought  up  in  their  record  the  papers  designated  by  section 
1077  of  the  Code  of  Civil  Procedure,  which  provides,  referring 
to  the  record  in  proceedings  of  certiorari,  that  **a  copy  of 
the  judgment,  signed  by  the  clerk,  entered  upon  or  attached 
to  the  writ  and  return,  constitute  the  judgment-roll.'* 

Preliminarily  it  is  contended  on  behalf  of  the  appellants 
that  they  were  not  accorded  a  hearing  on  the  petition  and 
writ ;  in  other  words,  it  is  their  contention  that  the  petitioners 
should  have  been  put  upon  proof  as  to  all  of  the  allegations 
of  their  petition,  including  the  allegation  as  to  the  competency 
of  the  petitioners  to  appear  in  the  proceeding.  They  daim 
the  right  to  have  tried  the  question  as  to  whether  the  parties 
petitioning  were  ** beneficially  interested,**  as  section  1069  of 
the  Code  of  Civil  Procedure  requires  that  they  shall  be  before 
they  are  entitled  to  invoke  the  aid  of  the  court  in  annulling 
a  proceeding  of  a  public  body.  They  assert  that,  under  the 
procedure  outlined  in  the  chapter  of  the  code  regulating 
certiorari  proceedings,  they  were  not  entitled  to  file  an  answer 
controverting  the  allegations  of  the  petition,  and  cite  Stumpf 
V.  Board  of  Supervisors,  131  Cal.  364,  [82  Am.  St.  Rep.  350, 
63  Pac.  663],  cited  in  Toumsend  v.  Parker,  21  Cal.  App.  317, 
[131  Pac.  766].  In  the  Stumpf  case,  the  court  said:  **The 
return  to  the  writ  constitutes  the  answer,  as  well  as  evidence, 
and  the  case  is  heard  thereon,  unless  upon  motion  an  addi- 
tional or  amended  return  is  made.*'  There  might  be  added 
to  this  citation,  Reynolds  v.  County  Court,  47  Cal.  604; 
Rauer  v.  Justice's  Court,  115  Cal.  84,  [46  Pao.  870].  If  the 
return  was  not  complete  in  showing  all  of  the  facts  essential 
to  any  defense  which  respondents  were  entitled  to  make  to 
the  writ,  these  facts  could  have  been  certified,  or  the  court 
upon  motion  had  the  right  to  order  a  statement  of  them  into 
the  record.  {Stumpf  v.  Board  of  Supervisors,  131  Cal.  364, 
[82  Am.  St.  Rep.  350,  63  Pac.  663].)     We  do  not  agree  with 
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counsel  for  appellants  in  his  contention  that,  after  the  return 
to  the  writ  was  made,  and  no  other  steps  were  taken  on  behalf 
of  the  respondents  in  the  proceeding  to  question  the  sufficiency 
of  the  petition  as  to  the  capacity  of  the  parties  petitioning  to 
sue,  the  court  should  have  demanded  proof  upon  the  allegation 
as  to  the  interest  it  was  asserted  the  plaintiffs  had  in  the  mat- 
ter sought  to  be  reviewed.  At  such  a  point  in  the  proceedings, 
and  upon  such  a  state  of  the  record,  the  court  was  entitled 
to  consider  the  case  upon  the  issue  of  law  presented  by  a 
motion  for  judgment  upon  the  facts  shown  in  the  return. 
The  matter  of  the  competency  of  the  parties  to  sue,  or  the 
sufficiency  of  the  petition  in  its  statement  of  facts  showing 
such  competency,  should  all  have  been  raised  and  determined 
by  objection  appropriately  expressed  by  demurrer  or  motion. 
A  demurrer  would  call  into  question  the  sufficiency  of  the 
facts  alleged  in  the  petition  showing  the  competency  of  the 
parties  petitioning;  a  motion  to  dismiss  could  have  been  made 
challenging  the  existence  of  the  facts  asserted  showing  the 
beneficial  interest  of  the  petitioners.  This  latter  motion  would 
have  entitled  the  parties  to  introduce  evidence  by  affidavit  or 
otherwise,  as  the  oourt  might  suggest,  touching  the  existence 
of  those  facts.  It  is  not  made  to  appear  at  all  from  the  judg- 
ment-roll as  brought  up  by  appellants  that  they  sought  to 
raise  any  objection,  either  as  to  the  competency  of  the  parties 
petitioning,  or  the  existence  of  facts  showing  a  beneficial  in- 
terest as  alleged  in  the  petition.  Respondents  have  presented, 
by  way  of  diminution  of  the  record,  a  copy  of  their  petition, 
also  a  bill  of  exceptions  whioh  shows  that  in  fact  the  appellants 
here  did  demur  and  move  to  quash  the  writ  issued,  which 
latter  motion  was  submitted  on  the  pleadings  and  record.  We 
are  not  inclined  to  consider  this  supplemental  transcript  for 
the  reason  that  the  appellants  have  chosen  to  present  their 
appeal  upon  the  papers  and  record  first  mentioned  herein  as 
being  that  record  designated  in  section  1077  of  the  Code  of 
Civil  Procedure.  We  tiiink  that  the  appeal  should  be  decided 
upon  that  record,  which  brings  us  to  the  merits  of  the  pro- 
ceeding and  leaves  for  determination  the  one  question  as  to 
whether  the  resolution  of  the  common  coiincil  of  the  dty  of 
San  Diego  awarding  a  liquor  license  to  Green  was  effective 
or  void.  Briefly  stated,  the  facts  appearing  by  the  amended 
return  made  to  the  writ  show  that  by  ordinance  of  the  city  of 
San  Diego  it  was  made  unlawful  for  any  person  to  engage  in 
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retailing  intoxicating  liquors  outside  of  a  certain  designated 
portion  of  the  eity.  This  ordinance  was  numbered  1434.  On 
the  twenty-fifth  day  of  May,  1914,  the  common  council  adopted 
an  ordinance  repealing  ordinance  No.  1434,  and  on  the  seven- 
teenth day  of  June  following  passed  a  resolution  granting 
to  Green  a  license  to  engage  in  the  retail  liquor  business.  The 
repealing  ordinance  carried  a  dause  making  it  immediately 
effective  as  an  urgency  measure. 

The  charter  of  the  city  of  San  Diego  provides  that  no 
ordinance  shall  become  effective  until  thirty  days  have  elapsed 
from  the  date  of  its  passage,  unless  the  occasion  is  certified  as 
being  one  of  urgency  for  the  immediate  preservation  of  the 
public  peace,  health,  and  safety.  In  that  charter  it  is  also  pro- 
vided that  the  right  to  the  referendum  may  be  invoked  during 
the  thirty  days  immediately  following  the  adoption  of  any 
ordinance.  A  referendum  petition  was  filed  as  against  the 
ordinance  of  repeal  and  checked  by  the  clerk  and  found  to 
contain  the  requisite  number  of  signatures.  It  was  filed 
within  the  period  of  time  limited  by  the  charter.  That  the 
filing  of  this  referendum  petition  had  the  effect  of  suspending 
the  operation  of  the  ordinance  by  which  the  restrictive  zone 
ordinance  was  sought  to  bo  repealed,  seems  to  be  conceded. 
We  do  not  find  it  argued  on  behalf  of  appellants  that  the  mere 
fiat  of  the  council  expressed  in  the  repealing  ordinance  to  the 
effect  that  the  public  health  and  safety  demanded  that  the 
repealing  ordinance  should  take  immediate  effect,  is  of  any 
force  or  virtue  whatsoever.  It  has  been  held  otherwise. 
(In  re  Hoffman,  155  Cal.  114,  [132  Am.  St.  Rep.  75,  99  Pac. 
517].)  The  subject  matter  affected  by  the  ordinance  was  not 
one  suggesting  the  propriety  of  the  use  of  the  emergency  pro- 
vision. It  is  claimed  that  the  case  presented  was  not  a  proper 
one  for  certiorari,  because  the  action  of  the  council  which  was 
sought  to  be  remedied  was  not  judicial  in  its  nature.  Pri- 
marily, of  course,  a  city  council,  board  of  supervisors,  or  like 
body,  exercises  ministerial  and  legislative  functions.  Quite 
generally  and  almost  invariably  added  to  these  duties  is  the 
requirement  that  judicial  or  gti^m-judicial  functions  shall  be 
ealled  in  to  exercise,  and  generally  it  may  be  said  that  wher- 
ever discretionary  judgment  depends  for  its  guidance  upon 
evidence  to  be  heard  that  judgment  will  be  judicial  in  its 
ftature.  (Great  Western  Power  Co,  v.  Board  of  Stipern'ftorft, 
U  Cal.  App.  146,  [131  Pac.  88] ;  Orumbach  v.  Lelande,  154 


Digitized  by 


Google 


March,  1916.]      Eigdon  v.  Common  Council.  Ill 

CaL  679,  [98  Pac.  1059] .)  Under  the  ordinance  of  the  city  of 
San  Diego  the  city  council  was  required  to  examine  applica- 
tions for  liquor  licenses,  and,  as  the  ordinance  in  its  language 
states,  ^'upon  the  presentation  of  such  application  .  .  .  said 
common  council  shall  fully  investigate  the  question  of  whether 
the  person  making  such  application  is  a  sober,  suitable,  or 
proper  person  to  carry  on  and  conduct  the  business  for  which 
he  requests  a  license,  and  whether  the  place  described  in  said 
application  is  a  proper  or  suitable  place  for  such  business,  and 
conforms  to  the  requirements  of  this  ordinance.  ..." 

It  is  further  contended  that  irrespective  of  whether  the 
repealing  ordinance  has  been  suspended  in  its  effect,  the  re- 
strictive zone  ordinance  was  effectually  repealed  by  the  general 
ordinance  passed  subsequent  to  the  date  of  the  adoption  of 
the  former  and  which  is  known  as  ordinance  No.  2341.  The 
ordinance  which  has  been  called  the  "zone"  ordinance  was 
one  which  by  an  inspection  of  its  contents  appears  to  have 
been  adopted  for  the  direct  purpose  of  marking  out  the  bound- 
aries of  the  zone  outside  of  which  there  should  be  no  retail 
liquor  establishments  allowed.  Ordinance  No.  2341,  in  its 
original  and  amended  form,  was  an  ordinance  which  in  its 
plain  import  was  designed  to  regulate  the  granting  of  licenses 
within  the  zone  where  liquor-dealing  establishments  were 
permitted.  We  find  no  words  therein  contained  which  seem 
appropriate  as  words  intended  to  repeal  the  zone  ordinance, 
and  we  apply  the  rule  of  statutory  construction,  to  wit,  that  a 
repeal  by  implication  is  not  to  be  favored.  As  to  whether 
the  boundary  lines  fixed  by  the  zone  ordinance  were  fixed 
in  such  a  way  as  to  discriminate  between  properties  upon 
the  same  street,  we  think  is  not  here  a  question  for  debate. 
In  the  map  attached  to  the  return,  illustrating  the  boundaries 
of  the  zone  district,  it  does  appear  that  portions  of  blocks  have 
been  included  on  the  same  street  and  other  portions  left  out. 
In  the  absence  of  a  contrary  showing,  it  must  be  presumed 
that  conditions  existed  which  warranted  the  legislative  body 
in  fixing  the  boundaries  of  the  restricted  district  in  the  way 
that  they  did.  With  the  zone  ordinance  in  effect,  the  council 
had  no  authority  to  license  any  person  to  conduct  a  retail 
liquor  business  in  violation  thereof,  and  an  attempt  to  do  this 
would  make  the  act  amount  to  an  excess  of  jurisdiction  within 
the  control  of  a  certiorari  proceeding.    Oreat  Western  Power 
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Co.  ▼.  Board  of  Supervisors,  21  Cal.  App.  146,  [181  Pao.  88], 
28  in  point. 
The  judgment  appealed  from  la  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  eoncarred. 

A  petition  for  a  rehearing  of  this  canae  waa  denied  by  the 
district  court  of  appeal  on  April  7, 1916. 


[Qt.  No.  1756.    First  AppeUate  Distriet— Mareh  10,  1916.] 

SAMUEL   E.    MANNING,    Appellant,    ▼.    BBOADMOOB 
IMPBOVEMBNT  COMPANY,  Bespondent 

BUHiDINO  C0NTBAC1>— AGBEEMINT  rOB  B0NI7S--BkSAGR  OF  OONTBAOT.— 

Where  plaintiff  and  defendant  entered  into  a  contract  wherebj  the 
latter  sold  the  former  certain  lots  in  a  subdiTision  of  land,  and 
agreed  to  give  plaintiff  a  bonus  in  a  certain  amount  if  the  latter 
wonld  build  on  each  lot  a  dwelling  of  a  certain  cost,  according  to 
certain  plans,  prosecute  the  work  with  diligence,  and  see  that  no 
mechanics'  liens  were  filed  against  the  property,  plaintiff  eannot 
lecoTcr  the  balance  alleged  to  be  due  on  the  bonus,  where  the 
evidence  shows  that  the  buildings  were  not  completed  in  the  contract 
time,  nor  the  property  kept  free  from  liens,  and  there  were  snb- 
Btantial  defects  in  the  buildings,  to  which  plaintiff's  attentaon  was 
called  and  which  were  not  remedied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala* 
meda  County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  Binehart,  for  Appellant 

H.  L.  Breed,  for  Bespondent 

THE  COUBT.— This  is  an  appeal  from  a  judgment  entered 
in  favor  of  the  defendant  and  against  plaintiff. 

The  sole  question  in  the  case  is.  Does  the  evidence  auatain 
the  findings  f 

The  defendant,  desiring  to  promote  the  sale  of  a  suburban 
tract  of  land  divided  into  building  lots,  known  aa  Broadmoor, 
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in  Alameda  County,  sold  to  the  plaintiff  six  lots  for  the  aggre- 
gate sum  of  $11,205,  and  at  the  same  time  entered  into  an 
agreement  with  him,  whereby  the  defendant  was  to  give  to 
the  plaintiff  a  bonus  of  six  thousand  dollars  upon  condition 
that  the  latter  should  build  on  each  of  the  six  lots  a  dwelling- 
house,  to  cost  two  thousand  five  hundred  dollars,  according 
to  plans  and  specifications  to  be  approved  by  the  defendant ; 
that  the  work  should  be  prosecuted  with  due  diligence,  and 
no  mechanics'  liens  to  be  filed  against  the  property. 

Of  the  six  thousand  dollars  bonus  all  has  been  paid  but 
the  sum  of  $449.07,  and  the  purpose  of  this  action  is  to  re- 
cover that  sum.  Five  of  the  buildings  were  completed,  and 
the  reason  the  defendant  refused  to  pay  the  balance  of  the 
bonus  was,  as  he  claimed,  that  the  sixth  building  was  left 
uncompleted. 

We  agree  with  the  position  taken  by  the  defendant.  The 
buildings  were  not  completed  within  the  time  specified  in  the 
contract,  nor  did  the  plaintiff,  as  agreed,  keep  the  property 
free  from  liens  of  laborers  and  materialmen.  But  aside  from 
those  matters,  and  so  far  as  the  last  house  is  concerned,  it 
appears  that  the  plaintiff,  notwithstanding  that  his  attention 
had  been  called  to  certain  defects  in  that  building,  and  that 
he  had  promised  to  remedy  them,  failed  to  do  so  in  the  fol- 
lowing particulars:  By  omitting  to  put  an  ash-gate  on  the 
outside  of  the  chimney;  to  repair  certain  back  windows;  to 
construct  gutters  on  the  roof  and  two  sides  of  the  house; 
to  install  doors  to  a  china  closet,  and  to  put  in  place  certain 
electric  fixtures.  These  things  were  not  done  promptly  or  at 
all.  The  plaintiff  admitted  that  the  house  was  unfinished  in 
the  respects  mentioned,  and,  as  before  stated,  promised  to 
complete  the  building  and  obviate  the  objections,  whereupon, 
according  to  the  testimony,  the  defendant  expressed  himself 
as  willing  to  pay  the  balance  of  the  bonus,  notwithstanding 
that  the  contract  was  violated  in  other  respects.  It  also  ap- 
pears from  the  testimony  that  the  defects  were  important 
and  substantial,  having  regard  to  the  purpose  of  the  defend- 
ant in  entering  into  the  contract. 

Under  the  state  of  the  evidence  outlined  we  do  not  think  it 
can  be  said  that  it  fails  to  support  the  finding!. 

The  judgment  is  affirmed. 

so  CaL  App.— • 
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[Or.  No.  1521.    TUrd  Appellate  Distriet.— March  10,  1916.] 

THB  PEOPLE,  etc.,  ex  rel.  CAMILLUS  R.  SMITH,  Ee- 
spondent,  v.  H.  L.  GUNN,  Appellant. 

PuBUo  OvncBBB — Separation  of  Bunss  or  Consolidated  OmcES — 

DiGLASATION  OF  VAOAKOT  AMD  AfFOIKTMBNT— POWEB  OF  BOABD  OF 

Sdpsbvisobs. — ^A  board  of  snpervisora  has  no  power,  under  seetion 
4018  of  the  Political  Code,  which  provides  that  where  the  duties 
•f  two  offices  have  been  consolidated,  the  board  may  bj  ordinance 
"elect  to  separate  the  duties  so  consolidated  .  .  .  without  reeonsoli- 
dation,  and  provide  that  the  duties  of  each  office  eball  be  performed 
bj  a  separate  person,  whenever,  in  their  discretion,  the  public  inter- 
est will  be  best  subserved  thereby,"  after  separating  the  duties  of 
the  office  of  countj  auditor  and  county  recorder,  to  declare  the 
office  of  auditor  vacant  and  then  proceed  to  fill  it 
iDu— Vaoamcies  in  OFncB— Power  to  Fili«-^Oonstbuotion  of  Oodi.— 
The  power  of  a  board  of  supervisors  is  limited  to  the  filling  of  vacan- 
eies,  and  an  office  becomes  vacant  only  upon  the  happening  of  any 
•f  the  events  enumerated  in  section  096  of  the  Political  Code,  and 
the  separation  of  the  duties  of  two  offices  is  not  a  "removal  from 
office''  within  the  meaning  of  subdivision  four  of  such  section. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesford,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

PerQ7  S.  King,  and  Clarence  N.  Biggins,  for  Appellant 

n.  S.  Webb,  Attorney-General,  and  Frank  M.  Silva,  for 
Respondent 

CHIPMAN,  P.  J. — Action  in  quo  warroTito  inyolving  the 
office  of  auditor  of  the  county  of  Napa.  The  board  of  super- 
yisois  of  said  county,  on  January  6,  1885,  duly  passed  ordi- 
nance No.  9,  section  1  of  which  was  as  follows: 

''Section  1.  The  duties  of  the  offices  of  auditor  and  re- 
corder of  Napa  county  are  hereby  consolidated,  and  the  per- 
son elected  to  fill  sudh  offices  must  discharge  all  the  duties 
pertaining  to  both  such  offices." 

The  court  found  that  ordinance  No.  9  ''is  still  in  full  force 
and  effect,  except  in  the  particulars  hereinafter  stated."  It 
is  then  found  that,  on  November  10,  1915,  the  said  board  duly 
ordinance  No.  91,  as  follows : 
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''Section  1.  It  appearing  to  this  board  that  the  public  in- 
terest will  be  best  subserved  thereby,  this  board  does  hereby 
elect  to  separate  the  duties  of  the  office  of  auditor  from  the 
duties  of  the  office  of  recorder,  heretofore  consolidated,  with- 
out reconsolidation. 

''Section  2.  This  board  having  elected  to  separate  the 
duties  of  said  offices,  heretofore  consolidated,  without  recon- 
solidation, the  duties  of  the  office  of  auditor  and  the  duties  of 
the  office  of  recorder  shall  hereafter  be  performed  by  a  sepa- 
rate person. 

"Section  3.  The  incumbent,  in  the  said  consolidated  office 
of  auditor  and  recorder,  shall  continue  to  fill  the  office  and 
perform  the  duties  of  the  office  of  recorder,  and  the  office  of 
auditor  shall  be  filled  by  appointment  by  this  board  on  and 
after  this  ordinance  shall  take  effect. 

"Section  4.  All  ordinances  or  parts  of  ordinances  in  con- 
flict herewith  are  hereby  repealed. 

"This  ordinance  shall  take  effect  and  be  in  force  30  days 
after  its  final  passage." 

The  court  also  found  that,  since  December  10,  1915,  ordi- 
nance No.  91  "has  been  and  still  is  in  full  force  and  effect." 
The  court  made  the  following  findings: 

"V.  That  section  3  of  said  ordinance  No.  91  provides  as 
follows:  'The  incumbent,  in  the  said  consolidated  office  of 
auditor  and  recorder,  shall  continue  to  fill  the  office  and  per- 
form the  duties  of  the  office  of  recorder,  and  the  office  of 
auditor  shall  be  filled  by  appointment  by  this  board  on  and 
after  this  ordinance  shall  take  effect.' 

"VI.  That  thereafter,  to  wit,  on  or  about  the  2l8t  day  of 
December,  A.  D.  1915,  the  said  board  of  supervisors  by  a 
resolution  duly  and  regularly  passed  at  a  regular  meeting  of 
said  board  of  supervisors,  declared  that  a  vacancy  then  and 
there  existed  in  the  said  office  of  auditor  of  the  county  of 
Napa,  in  said  state  of  California,  which  said  resolution  is  in 
the  words  and  figures  following,  to  wit: 

"  'Whereas,  this  board  of  supervisors  has  heretofore  passed 
and  adopted  an  ordinance  separating  the  office  of  auditor 
from  the  office  of  county  recorder, 

"  'And  whereas,  said  ordinance  is  now  in  force  and  effect 

"  'Be  it  resolved  the  board  adjudge  and  determine  that  a 
vacancy  does  by  reason  of  such  separation  now  exist  in  the 
office  of  auditor.' 
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**V11.  That  after  the  pajssage  of  said  resolution  declaring 
a  vacancy  in  the  office  of  auditor  of  Napa  county  as  afore- 
said, and  on  said  2l8t  day  of  December,  1915,  the  said  board 
of  supervisors  of  Napa  county  duly  and  regularly  appointed 
the  plaintiff,  Camillus  R.  Smith,  auditor  of  said  Napa 
county." 

It  is  then  found  that  the  said  Smith,  on  or  about  Decem- 
ber 29,  1915,  duly  qualified  as  said  auditor,  reciting  the  steps 
taken  to  effect  such  qualification;  that,  on  or  about  January 
3,  1916,  the  said  Smith  ''demanded  in  writing  of  the  said 
Gunn  that  he  deliver  over  to  him  the  said  Camillus  B.  Smith, 
the  said  office  of  auditor,''  the  books,  documents,  records, 
etc.,  pertaining  to  said  office  of  auditor,  which  the  said  Gunn 
refused  to  do  and  ''the  said  H.  L.  Gunn  did  then  and  there 
and  thereupon  usurp,  intrude  into  and  unlawfully  hold  and 
exercise  said  public  office  of  auditor  .  .  .  against  the  said 
Camillus  B.  Smith,  the  duly  appointed  and  qualified  auditor 
of  said  Napa  county  as  aforesaid";  that,  prior  to  January  3, 
1916,  defendant  did  not  usurp  or  intrude  into  or  unlawfully 
hold  or  exercise  the  public  office  of  auditor  of  said  county. 
Finding  XII  is  as  follows: 

"That  at  the  general  election  held  throughout  the  state  of 
California  on  the  3rd  day  of  November,  1914,  H.  L.  Gunn, 
the  defendant  herein,  was  duly  and  regularly  elected  to  the 
offices  of  recorder  and  auditor  of  the  county  of  Napa,  state  of 
California.  That  he  duly  and  regularly  qualified  as  such  and 
entered  upon  the  performance  of  the  duties  of  said  offices,  and 
continued  to  lawfully  exercise  the  same  until  said  3rd  day  of 
January,  1916,  as  aforesaid." 

As  conclusions  of  law  the  court  found  that  defendant  Gunn 
"was  not  on  January  3,  1916,  and  has  not  at  any  time  been 
since,  and  is  not  now,  entitled  to  hold  or  exercise  or  perform 
the  duties  of  the  office  of  auditor  of  the  county  of  Napa  .  .  . 
and  that  on  said  3rd  day  of  January,  1916,  he  usurped  and 
intruded  into  the  same  .  .  .  and  that  said  defendant  H.  L. 
Gunn  should  be  immediately  excluded  from  said  office  .  .  . 
and  that  said  plaintiff  Camillus  B.  Smith  was  and  now  is  the 
duly  appointed  and  qualified  auditor  of  said  county  of  Napa, 
on  the  3rd  day  of  January,  1916,  and  ever  since  has  been  and 
now  is  entitled  to  the  possession  of  said  office." 

Judgment  was  accordingly  entered  from  which  defendant 
appeali. 


Digitized  by 


Google 


March,  1916.]  People  v.  Gunn.  117 

The  action  taken  by  the  supervisors  in  passing  ordinance  91 
was  under  section  4018  of  the  Political  Code,  which  provides 
that  where  the  duties  of  two  ofSces  have  been  consolidated,  the 
board  may  by  ordinance  ^' elect  to  separate  the  duties  so  con- 
solidated .  •  .  without  reconsolidation,  and  provide  that  the 
duties  of  each  office  shall  be  performed  by  a  separate  person, 
whenever,  in  their  discretion,  the  public  interest  will  best  be 
subserved  thereby. ' '  The  facts  as  found  by  the  court  show  that 
the  consolidation  of  the  offices  of  auditor  and  recorder  oc- 
curred some  years  prior  to  the  passage  of  ordinance  91,  and 
that  when  this  ordinance  was  enacted  the  defendant  was  the 
duly  elected,  qualified,  and  acting  auditor  and  recorder,  hav- 
ing been  chosen  by  the  votes  of  the  electors  at  the  general 
election  in  November,  1914. 

That  the  county  auditor  and  recorder  are  elective  officers, 
made  so  by  the  legislature,  is  not  disputed.  Section  5,  article 
XI,  of  the  constitution  provides  that  ^'the  legislature  by  gen- 
eral and  uniform  laws,  shall  provide  for  the  election  or  ap- 
pointment, in  the  several  counties,  of  boards  of  supervisors, 
sheriffs,  county  clerks,  district  attorneys  and  such  other 
county  officers  ...  as  public  convenience  may  require,*'  etc. 
Section  4,  article  XX,  is  as  foUows:  *'A11  officers  or  commis- 
sioners whose  election  or  appointment  is  not  provided  for  by 
this  eonstitution,  and  all  officers  or  commissioners  whose  offi- 
ces or  duties  may  hereafter  be  created  by  law,  shall  be  elected 
by  the  people  or  appointed  as  the  legislature  may  direct. ''  In 
a  certain  sense,  the  officers  referred  to  in  section  5,  article  XI, 
or  officers  other  than  those  whose  election  or  appointment  is 
not  provided  by  the  constitution,  referred  to  in  section  4,  arti- 
cle XX,  are  not  usually  called  constitutional  officers.  But  they 
are  created  by  authority  of  the  constitution,  and  except  that 
their  election  or  appointment  is  not  specifically  provided  for  by 
the  constitution,  are  as  much  constitutional  officers  as  are  those 
thus  provided  for.  The  one  class  must  look  to  the  eonstitution 
for  the  mode  of  their  election  or  appointment,  while  the  other 
class  must  look  to  the  provisions  made  by  the  legislature  under 
the  authority  of  the  constitution.  The  dass  of  county  officers 
to  which  the  county  auditor  belongs  is  composed  of  officers 
who  are  by  the  legislature  made  elective. 

Section  4021  of  the  Political  Code  provides  that  ''all  elective 
county  and  township  officers,  except  otherwise  provided  for  in 
this  title  and  by  law,  shall  be  elected  at  the  general  election  at 
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which  the  governor  is  elected.  .  .  .  All  ofScers  elected  under 
the  provisions  of  this  title  shall  hold  office  until  their  suc- 
cessors are  elected  or  appointed  and  qualified.  ..."  Among 
the  county  officers  so  classified  by  section  4013  some  are  made 
elective  by  act  of  the  legislature  and  others,  for  example,  fish 
and  game  warden,  are  appointed  by  the  supervisors;  section 
4149b;  fish  and  game  commissioners — ^the  governor  appoints; 
section  344;  livestock  inspectors — supervisors  appoint;  section 
4149. 

But  respondent  contends  that  section  4018  of  the  Political 
Code  confers  authority  upon  the  board  to  separate  the  duties 
of  auditor  and  recorder  and  to  provide  that  the  duties  of 
each  office  shall  be  performed  by  a  separate  person  and  that, 
having  taken  such  action,  a  vacancy  necessarily  occurred 
which  the  board  may  fill  under  subdivision  19,  section  4041, 
of  the  Political  Code.  This  section  empowers  the  board  to 
fill  by  appointment  all  vacancies  that  may  occur  in  any  county 
office  except  the  offices  of  judge  and  supervisor.  In  short,  the 
contention  is  that  the  board  may  create  the  vacancy  and  then 
proceed  to  fill  it.  This  contention,  it  seems  to  us,  is  not  main- 
tainable. Section  996  of  the  Political  Code  provides  how  va- 
cancies may  occur.  None  of  the  nine  enumerated  ** events," 
upon  the  happening  of  which  before  the  expiration  of  the  term 
will  cause  a  vacancy,  can  be  said  to  apply  to  the  case  here 
Respondent  calls  attention  to  the  fourth  subdivision  which 
says  that  a  vacancy  occurs,  referring  to  an  incumbent,  ''upon 
his  removal  from  office,"  and  asks,  ''Has  not  appellant  been 
'removed  from  office,*  as  provided  by  the  legislature?"  Un- 
hesitatingly we  answer  that  the  separation  of  the  duties  of 
auditor  and  recorder,  as  provided  for  in  section  4018,  is  not 
in  any  sense  a  "removal  from  office"  as  contemplated  by  sec- 
tion 996.  In  Bosboraugh  v.  Boardman,  67  Cal.  116,  [7  Pac. 
261].  it  was  held  that  the  power  of  the  supervisors  to  appoint 
pefitioner  depended  upon  there  being  a  vacancy,  and  an  office 
becomes  vacant  only  upon  the  happening  of  any  of  the  events 
enumerated  in  section  996  of  the  Political  Code,  among  which 
the  event  relied  on  in  that  case  is  not  mentioned.  In  People 
V.  Ward,  107  Cal.  236,  [40  Pac.  538] ,  the  court  pointed  out  that 
the  rule  in  the  Bosborough  case  could  not  be  safely  applied 
in  all  cases  for  the  legislature,  as  was  shown,  had  added  to  the 
list  of  "events"  which  would  work  a  vacancy.  (People  v. 
Ward,  107  Cal.  241,  [40  Pac.  538].)     But  there  is  nothing 
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said  in  that  case  to  justify  respondent's  daim  that  section 
4018  famishes  such  an  '' event"  The  court  said,  in  PeopU 
▼.  Ward:  ''The  power  of  the  supervisors  is  limited  to  the 
filling  of  vacancies.  That  power  could  be  exercised  solely  upon 
an  existing  vacancy.  The  board  could  not  by  its  action  create 
a  vacancy,  nor  by  anticipation  fill  one,  which  was  to  arise  in 
futuro  during  the  term  of  its  successor." 

One  may  ask  why  and  upon  what  authority  the  board 
elected  to  declare  the  office  of  auditor  to  be  vacant  and  not 
that  of  recorder?  The  board  may  separate  the  duties  of  the 
two  officers  but  the  offices  remain  undisturbed.  The  office  of 
recorder  still  existed  and  there  wss  an  incumbent  chosen,  as 
the  legislature  had  provided — by  the  electors  at  a  general  elec- 
tion. There  is  certainly  no  express  authority  given  in  section 
4018  to  appoint  an  auditor  and  none  to  treat  the  office  as 
vacant,  and  we  do  not  think  that  any  such  authority  can  be 
held  to  have  been  given  by  implication. 

People  on  fhe  Relation  of  Bynerson  v.  Kelsey,  34  Gal.  470, 
was  a  case  in  qtio  warranto.  At  that  time  the  constitution 
required  that  assessors  and  collectors  of  town,  county,  and 
state  taxes,  shall  be  elected,  etc  Rynerson  was  elected  sheriff 
of  San  Joaquin  County,  September  6, 1865,  and  duly  qualified 
as  such  sheriff.  The  statute  devolved  upon  the  sheriff  the 
duties  of  tax  collector  of  the  county.  He  duly  qualified  as 
such  collector  and  entered  upon  his  duties  as  sheriff  and  ex- 
officio  tax  collector.  Eelsey  was  elected  county  treasurer  at 
the  same  election.  Subsequently,  April  2, 1866,  the  legislature 
passed  an  act  making  the  county  treasurer  ex-officio  tax  col- 
lector to  take  effect  from  and  after  the  first  Monday  in 
March,  1867.  Pursuant  to  the  act,  Eelsey,  as  county  treas- 
urer, entered  upon  the  duties  of  tax  collector,  excluding  the 
sheriff  therefrom.  It  was  held  that  ''the  legislature  might 
repeal  the  law  devolving  the  duties  of  tax  collector  upon  the 
sheriff,  and  thereby  deprive  the  sheriff  of  the  right  to  perform 
the  duties  of  tax  collector,  provided  such  repeal  does  not,  in 
effect,  abolish  the  office  of  tax  collector,  but  it  does  not  follow 
that  tiie  legislature  has  the  power  of  conferring  the  duties  of 
tax  collector  on  any  of  the  county  officers  or  person  not  elected 
to  the  office  by  the  electors  of  the  county."  The  court  said: 
"Unquestionably  the  legislature  may  by  law  provide  that  the 
county  treasurer,  sheriff  or  any  other  county  officer  shall  per- 
form the  duties  of  tax  collector;  but  the  law  devolving  such 
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ex-officio  duty  upon  any  county  officer  must  precede  the  elec- 
tion of  such  officer,  so  that  the  electors  of  the  county  may  have 
an  opportunity  under  the  law  of  selecting  the  person  or  officer 
charged  with  the  duties  of  tax  collector.  ...  It  is  not  pre- 
tended that  a  vacancy  had  occurred  in  the  office  of  tax 
collector,  nor  that  such  vacancy  had  been  in  any  legal  manner 
declared  on  the  first  Monday  of  March,  1867,  the  day  on  which 
said  statute  by  its  terms  took  effect,  and  respondent  entered 
upon  the  duties  of  tax  collector  and  excluded  appellant  there- 
from. The  statute  was  not  enacted  for  the  purpose  of  filling 
a  vacancy  in  the  office  of  tax  collector  actually  existing  or 
prospective.  Its  design  is  to  make  the  treasurer  of  San  Joa- 
quin County  eX'Officio  tax  collector  instead  of  the  sheriff. 
This  the  legislature  could  not  accomplish  until  after  the  treas- 
urer had  been  elected,  under  the  law,  by  the  qualified  electors 
of  the  county."  Cited  in  MUls  v.  Sargent,  36  Cal.  382,  hold- 
ing the  act  operative  as  to  future  electiona.  Cited,  also,  to  the 
effect  that  an  officer  may  be  deprived  of  ex-officio  position  as 
tax  collector,  but  not  during  his  term,  in  Swinnerion  v.  Mof^ 
terey  County,  76  Cal.  113,  116,  [18  Pac.  135].  (See,  also, 
Peo^e  V.  Wells,  2  Cal.  198;  Christy  v.  Board  of  Supervisors, 
89  Cal.  3.) 

Respondent  claims  that  the  case  of  People  v.  Kelsey,  and 
other  cases  cited  by  appellant  were  not  applicable  '^because, 
under  the  constitution  of  1849,  the  office  of  tax  collector  was 
a  constitutional  office,  and  the  constitution  provided  that  a  tax 
collector  should  be  elected  by  the  people.''  The  present  con- 
stitution makes  the  auditor  elective  or  appointive  as  the  legis- 
lature may  direct  and  the  legislature  has  directed  that  it  be 
elective.  Having  thus  conferred  the  power  upon  the  legis- 
lature to  provide  the  mode  of  choosing  that  officer,  and  the 
legislature  having  acted,  the  mode  so  provided  and  so  deter- 
mined by  the  legislature  becomes  for  the  time  being  the  only 
mode  of  selection.  The  principle  of  the  Eelsey  case,  it  seems 
to  us,  governs  here,  and  while  the  supervisors  were  acting 
within  the  power  given  them  to  separate  the  duties  of  auditor 
and  recorder,  the  board  had  no  authority  to  appoint  some 
person  other  than  the  incumbent,  or  any  person  for  that  mat- 
ter, to  fill  that  office.  Obviously,  this  must  be  so,  inasmuch 
as  the  only  mode  provided  by  law  to  select  an  auditor  is  by 
election  by  the  people. 
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Section  4017  of  the  Political  Code  provides  for  the  consoli- 
dation by  the  supervisors  of  the  duties  of  several  different 
county  officers,  to  wit:  ''Sheriff  and  tax  collector;  auditor  and 
recorder;  county  derk,  auditor  and  recorder;  county  clerk  and 
recorder;  county  clerk  and  auditor;  treasurer  and  tax  col- 
lector; treasurer  and  recorder;  assessor  and  tax  collector; 
public  administrator  and  coroner;  district  attorney  and  coro- 
ner; sheriff  and  public  administrator."  Section  4018  author- 
izes the  board  to  ''separate  the  duties  so  consolidated.''  It  is 
easly  conceivable  that,  under  the  powers  here  given,  if  the 
supervisors  can  lawfully  do  what  is  here  attempted,  they 
might  make  any  office  of  their  selection  appointive,  at  least, 
for  the  time  being,  by  vacating  that  office  or  separating  its 
duties  and  thus  remove  the  incumbent  selected  by  the  people. 
Thus,  the  supervisors  could  separate  the  duties  devolved  upon 
the  district  attorney  and  coroner  as  consolidated,  and  declare 
the  office  of  district  attorney,  filled  by  the  vote  of  the  people, 
vacant,  and  appoint  a  successor. 

Of  course,  it  is  not  to  be  presumed  that  a  public  officer 
will  violate  his  duty  or  act  in  bad  faith  in  its  discharge.  The 
supervisors  might  conscientiously  believe,  and  so  act  on  their 
belief,  that  they  would  best  subserve  the  interests  of  the  people 
by  so  separating  the  duties,  or  so  consolidating  them  in  a  given 
case  as  to  make  necessary  the  appointment  of  persons  of  their 
own  selection  rather  than  those  chosen  by  the  people.  The 
temptation  to  do  this  might  be  strong  and  be  supported  by  the 
best  judgment  of  the  supervisors.  We  do  not  think  the  stat- 
ute should  be  so  construed  as  to  allow  either  their  judgment  or 
temptation  to  be  so  far  gratified  as  to  allow  them  to  declare 
a  vacancy  and  fill  it  by  appointment  under  the  guise  of  sub- 
serving the  public  interest.  It  is  safer  and,  we  think,  better 
that  the  principle  enunciated  in  the  Edsey  case,  supra,  should 
be  followed,  and  the  choice  of  the  electors  remain  undisturbed 
until  they  may  have  an  opportunity  at  the  next  election  to  fill 
the  offices  in  accordance  with  the  separation  of  duties  as  de- 
clared by  the  supervisors. 

Respondent  cites  Kinsey  v.  Kellogg,  65  Cal.  Ill,  [3  Pac. 
405],  as  a  case  "that  comes  nearer  to  the  case  at  bar  than  any 
other  in  California."  In  that  case  it  appeared  that  by  the 
act  of  February  28,  1876,  it  was  provided  that  "the  county 
clerk  shall  receive  for  all  services  required  of  him  as  county 
clerk  and  ex-offioio  clerk  of  the  district  court,  probate  court, 
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board  of  supervisors,  board  of  equalization,  auditor  and  ex^ 
officio  county  recorder,  a  salary  of  $5,000  per  annum,  which 
salary  shall  be  in  full  for  all  services  required  of  and  per- 
formed by  him."  In  1880  Humboldt  County  passed  into  class 
two.  Prior  to  the  election  of  plaintiff  as  county  derk  the 
supervisors  did  not  consolidate  the  ofSce  of  county  clerk  with 
those  of  recorder  or  auditor,  or  either  of  them.  But,  on  July 
8,  1882,  the  board  consolidated  the  ofSces  of  recorder  and 
auditor  by  ordinance  duly  published  before  the  election  in 
November  of  that  year.  At  that  general  election  plaintiff  was 
elected  clerk  and  defendant  recorder  and  ex-officio  auditor  of 
Humboldt  County.  Plaintiff  entered  upon  the  discharge  of 
the  duties  of  county  derk  on  the  first  Monday  of  January, 
1883,  and  defendant  commenced  to  act  as  recorder  and  auditor 
on  the  eighth  day  of  January,  1883,  and  so  continued  to  dis- 
charge the  duties  of  his  ofiBce.  On  February  8,  1883,  the 
board  fixed  the  salary  of  the  clerk  at  two  thousand  seven  hun- 
dred dollars.  After  he  had  served  one  month  he  demanded  of 
defendant  a  warrant  for  the  sum  of  $416.66  (1-12  of  five  thou- 
sand dollars)  for  the  preceding  month,  which  was  refused, 
and  he  brought  mandate  to  compel  the  issuing  of  the  warrant. 
The  lower  court  refused  the  writ  and  plaintiff  appealed.  In 
dealing  with  the  situation  the  supreme  court  said:  ''Here, 
when  the  act  of  1876  was  passed,  there  was  a  person  who  was 
discharging  the  duties  of  clerk,  recorder,  and  auditor,  and 
unless  subsequent  legislation  should  require  otherwise,  one 
person  would  continue  to  fill  the  three  separate  offices.  It  was 
to  this  condition  of  things  that  the  law  was  made  applicable, 
and  the  compensation  provided  by  it  was  provided  as  compen- 
sation to  the  derk,  the  recorder,  and  the  auditor.  The  law 
did  not  determine  how  much  should  be  paid  to  each  of  the 
three  officers — a  matter  of  no  consequence  so  long  as  the  three 
offices  were  in  one  man.  But  when  the  organization  of  the 
county  government  was  changed,  and  the  person  who  was 
derk  was  not  auditor  nor  recorder,  it  is  dear  that  no  one  of 
the  three  officers  was  entitled  to  receive  the  compensation  in- 
tended for  the  three;  and  as  the  act  of  1876  did  not  provide 
for  the  event,  the  act,  by  force  of  its  own  expressions,  became 
inoperative  when  the  event  occurred.  As  there  was  no  opera- 
tive law  fixing  the  compensation  of  the  county  clerk  after 
Humboldt  became  organized  as  a  county  of  the  second  class, 
the  board  of  supervisors  had  authority  to  fix  the  compensation 
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of  that  ofScer.  (Pol.  Code,  sec.  4046,  subd.  18.)  Judgment 
affirmed.*' 

It  will  at  once  be  seen  that  the  power  exercised  by  the 
supervisors  in  the  present  case  was  not  involved  in  the  Hum- 
boldt County  case.  There  the  clerk  and  the  auditor  and  re- 
corder each  was  elected  after  the  passage  of  the  ordinance,  and 
each  continued  to  discharge  the  duties  of  the  office  to  which 
he  was  elected.  The  act  of  1876  was  no  longer  operative,  and 
the  court  very  properly  held  that  the  supervisors  could  fix 
the  salary  of  the  clerk,  the  only  question  involved. 

Our  conclusion  is  that  the  learned  trial  court  was  in  erroi 
in  its  view  of  the  statute. 

The  judgment  is  reversed. 

Burnett,  J.,  and  Hart»  J.,  concurred. 


[Or.  No.  16S7.    First  Appellate  District— March  11,  1916.] 

WALTER    E.    WELCH,    Respondent,    v.    COUNTY    OP 
SANTA  CRUZ,  Appellant. 

Pleadino  —  JuBiSDicnoN  —  DsicANo  m  Complaint  Dxtkrminss. — The 
demand  set  forth  in  the  complaint  determines  the  jurisdiction  of 
the  superior  court  in  actions  at  law  seeking  a  money  judgment;  and 
the  fact  that  the  demand  is  made  up  in  part  of  items  which  may 
proTe  not  to  be  recoverable  will  not  make  the  complaint  subject  te 
demurrer  upon  that  ground. 

CLklU.    AOAIKST    COUNTT  —  STATUTE    OF    LlKFTATIOKS — SECTION     4075, 

FOunoAL  Code. — ^Under  section  4075  of  the  Political  Code,  the 
supervisors  cannot  allow  a  claim  against  a  county  unless  it  is  pre- 
sented and  filed  with  the  derk  of  the  board  within  one  year  after 
the  last  item  of  the  account  or  claim  accrued,  and  where  certain 
items  of  a  claim  against  a  county  accrued  more  than  one  year 
prior  to  the  presentation  and  filing  of  the  account,  they  are  barred, 
and  the  fact  that  one  of  the  items  accrued  within  the  year  does 
not  revive  the  stale  items. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cmz  County.    Lueas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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George  W.  Smith,  for  Appellant 
Charles  B.  Yonnger,  for  Respondent 

KERRIGAN,  J.— This  is  an  action  instituted  for  the  re- 
covery of  the  sum  of  five  hundred  dollars,  which  the  plaintiff 
alleges  he  expended  and  paid  out  in  the  discharge  of  his  offi- 
cial duties  as  fish  and  game  warden  of  the  defendant,  the 
county  of  Santa  Cruz,  for  the  twenty  months  from  and  in- 
cluding June,  1909,  to  December,  1910,  and  for  the  month  of 
April,  1912.  The  action  is  based  upon  a  claim  for  the  aggre- 
gate of  the  items  covering  the  whole  of  the  period  filed  with 
the  board  of  supervisors  of  the  county  by  plaintiff  on  the 
twenty-seventh  day  of  April,  1912. 

The  board  allowed  the  claim  in  a  sum  of  $25  only.  The 
items  constituting  the  claim  were  set  forth  in  detail  in  an 
exhibit  attached  to  and  made  a  part  of  the  complaint 

Defendant  interposed  a  general  and  special  demurrer  to 
the  complaint.  One  of  the  grounds  of  the  demurrer  is  ''that 
the  claim  or  claims  set  forth  in  the  complaint  and  the  cauae 
of  action  based  thereupon  as  set  forth  in  the  said  complaint 
are  barred  by  the  provisions  of  sees.  4075  and  4076  of  the 
Political  Code  of  California." 

The  demurrer  was  overruled  by  the  court,  whereupon  the 
defendant  answered,  and  after  trial  judgment  went  for  the 
plaintiff  in  the  amount  of  his  demand.  The  appeal  is  before 
us  on  the  judgment-roll  alone. 

Section  4075  of  the  Political  Code  reads  as  follows : 

''The  Board  of  supervisors  must  not  hear  or  consider  any 
claim  in  favor  of  any  .  •  .  person,  .  .  .  against  the  county, 
nor  shall  the  board  credit  or  allow  any  daim  or  bill  against 
the  county  or  district  fund,  unless  the  same  be  itemized,  .  .  . 
and  is  presented  and  filed  with  the  clerk  of  the  board  within 
a  year  after  the  last  item  of  the  account  or  claim  accrued." 

The  first  point  made  by  the  appellant  in  support  of  his  ap- 
peal is  that  the  demurrer  to  the  complaint  should  have  been 
sustained  for  the  reason,  as  contended,  that  all  but  $25  of  the 
sum  demanded  in  the  complaint  was  barred  by  the  provisions 
of  section  4075  of  the  Political  Code  above  quoted,  and  conse- 
quently the  complaint  states  a  cause  of  action  for  the  sum  of 
$25  only. 
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But  it  18  the  amonnt  of  the  demand  that  determines  the 
jurisdiction  of  the  superior  court  in  actions  at  law  seeking  a 
money  judgment;  and  the  fact  that  the  demand  is  made  up  in 
part  of  items  which  may  prove  not  to  be  recoverable  will  not 
make  the  complaint  subject  to  demurrer  upon  that  ground. 
As  was  stated  in  the  case  of  Nelson  v.  Merced  County,  122 
Cal.  644,  [55  Pac.  421],  "There  being  but  one  cause  of  action 
pleaded  in  the  complaint,  if  a  recovery  could  be  had  for  any 
part  of  the  claim  it  (the  demurrer  to  the  complaint)  should 
have  been  overruled.'* 

But,  80  far  as  the  amount  for  which  the  court  rendered 
judgment  is  concerned,  it  appears  to  us  that  the  appellant's 
contention  that  the  board  of  supervisors  of  the  county  had  no 
jurisdiction  to  allow  any  of  the  items  of  the  plaintiff's  claim 
except  those  items  thereof  amounting  to  the  sum  of  $25  which 
accrued  in  the  month  of  April,  1912,  and  that  accordingly 
the  plaintiff  could  not  recover  more,  must  be  sustained.  It 
is  true,  as  pointed  out  by  the  respondent,  that  the  last  item  of 
the  account  accrued  within  one  year  before  it  was  presented 
and  filed.  But,  on  the  other  hand,  at  the  time  of  the  accrual 
of  this  item  more  than  a  year  had  elapsed  since  the  accrual 
of  the  item  next  preceding  it,  which  is  dated  December  31, 
1910.  The  plaintiff  had  until  December  31,  1911,  in  which 
to  present  and  file  with  the  clerk  of  the  board  his  demand 
therefor,  and  not  having  done  so  it  was  barred  together  with 
all  earlier  items.  The  fact  that  fourteen  months  later  he  has 
a  new  demand  against  the  county  will  not  revive  the  stale 
items.  We  think  the  analogy  between  the  situation  here  pre- 
sented, and  that  of  the  application  of  the  statute  of  limita- 
tions to  an  account  current,  is  quite  dear.  The  rule  as  to  the 
latter  is  thus  stated  in  25  Cyc,  p.  1127:  ''Where  the  mutual 
dealings  have  ceased  for  the  statutory  period  after  the  date 
of  the  last  item,  so  that  during  that  time  there  are  no  items 
on  either  side  of  the  account,  the  whole  account  is  barred; 
and  in  such  a  case  subsequent  items  are  unavailing  to  remove 
the  bar." 

The  language  used  by  the  supreme  court  in  Nelson  v. 
Merced  County,  122  Cal.  644,  [55  Pac.  421],  upon  this  last 
point,  is  not  applicable  to  the  facts  of  this  case.  In  that  case 
some  of  the  items  of  the  account  were  attacked  because  in- 
curred more  than  a  year  before  the  presentation  of  the  ac- 
count; and  it  was  held  that  inasmuch  as  the  last  item  was 
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within  time  the  fact  that  the  first  item  was  more  than  a  year 
old  was  immaterial ;  but  an  examination  of  that  case  will  dis- 
close that  there  was  not,  at  any  time  before  the  presentation 
and  filing  of  the  daim,  a  point  at  which  the  account  was 
barred.  In  other  words,  the  interval  of  time  between  items 
was  always  less  than  one  year.  The  decision  in  that  case  is 
not  therefore  authority  for  the  contention  of  the  respondent. 
For  the  reasons  stated  we  think  the  court  erred  in  giving 
judgment  for  any  but  the  last  items  of  the  account  aggre- 
gating $25;  the  judgment  is  therefore  modified  by  striking 
therefrom  tJie  sum  of  $475,  and  aa  thus  modified  it  wiU  stand 
affirmed — ^appellant  to  recover  its  costs  of  this  appeaL 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  4,  1916. 


[dy.  No.  14S8.    Third  AppeDate  DiBtrict.— Manh  11,  1916.] 

SAGE  LAND  AND  IMPROVEMENT  COMPANY  (a  Cor- 
poration), Appellant,  v.  HALE  MoCOWEN  et  al.,  B^ 
spondents. 

VXNDOB   AND   PUBCHASEB— CONTBAOT    FOB   SALE   OF   SeVBRAL    PaBGELS — 

FAn.x7BB  OF  Title  to  Single  Pabcel— Nonforfeitttbe  of  Oontbaot. 
Under  a  written  contract  for  the  sale  and  purchase  of  several  tracts 
of  land  comprising  over  one  thousand  acres  which  had  been  segre- 
gated into  separate  parcels,  so  described  in  the  contract,  and  an 
acreage  price  placed  thereon,  the  Tendee  cannot  decline  to  purchase 
a  specific  parcel  on  the  ground  that  the  title  to  another  parcel  had 
failed,  where  the  contract  expressly  provides  that  should  the  title  tx> 
anj  of  the  described  lands  fail,  it  shall  not  work  a  forfeiture  of 
the  contract,  but  a  deed  to  any  such  lands,  together  with  the  price, 
shall  be  placed  in  escrow  until  the  title  is  perfected,  provided  the 
same  is  perfected  within  twelve  months. 
Ib.  —  Dbfects  in  Title  to  Speoifio  Pabcel  —  Esgbow  Agbeement  — 
Effect  of. — ^Under  the  terms  of  such  a  contract  the  vendee  cannot 
eomplain  of  alleged  defects  in  the  title  to  a  specific  parcel,  where 
a  suit  to  quiet  title  was  brought  as  to  such  parcel,  the  title  quieted 
tkereto,  and  a  deed  thereof  placed  in  escrow,  upon  the  sole  and 
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•nlj  eondition  that  it  and  the  priee  therefor  should  there  remain 
for  the  period  of  one  year  to  provide  against  the  possible  eontin- 
gencj  of  the  defendants  in  such  snit,  who  were  served  hj  publi- 
eation,  appearing  and  opening  up  their  default. 
liK — ^DmoTS  IN  Title— Waivkb.— Where  under  a  contract  of  sale  it  li 
the  dutj  of  a  purchaser  to  point  out  defects  in  title,  his  faUoro 
so  to  do  is  a  waiver  of  the  def eets. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
dodno  County,  and  from  an  order  denying  a  new  triaL  J.  Q. 
White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mannon  ft  Mannon,  for  Appellant. 

Robert  Duncan,  for  Bespondents. 

BURNETT,  J.— On  September  2,  1911,  appellant  and 
Louis  A.  Moody,  Fannie  T.  McCowen,  and  Hale  McCowen, 
her  husband,  entered  into  a  written  agreement  for  the 
sale  and  purchase  of  several  tracts  of  land,  comprising 
1404  acres,  appellant  agreeing  to  pay  the  sum  of  $25  per 
acre;  '^for  all  of  the  above  described  land,  the  sum  of 
$5,000.00  gold  coin  upon  the  execution  and  delivery  of  this 
contract,  and  the  balance  of  $ upon  the  approval  and  ac- 
ceptance of  a  clear  and  unencumbered  title  to  the  above  de- 
scribed property  and  the  whole  thereof. 

''And  the  said  parties  of  the  first  part  (respondents)  agree 
to  furnish  to  said  party  of  the  second  part,  within  ten  days 
from  date  hereof,  complete  abstracts  of  title  to  said  landa 
and  premises  above  described,  and  the  said  party  of  the  sec- 
ond part  shall  have  thirty  days  after  the  receipt  of  said 
abstract  in  which  to  examine  the  same  and  report  defects,  and 
should  any  defects  be  found  in  the  title  to  said  land,  or  any 
part  thereof,  parties  of  the  first  part  will  clear  such  defects 
within  a  reasonable  time  not  exceeding  six  months,  and  this 
contract  shall  remain  in  full  force  and  effect. 

"It  is  further  understood  and  agreed  that  should  parties 
of  the  first  part  refuse  or  neglect  to  clear  such  defects  within 
the  time  above  specified,  then  and  in  that  case,  party  of  the 
second  part  will  be  under  no  obligation  in  law  or  equity  to 
purchase  said  premises,  and  all  moneys  paid  thereunder  shall 
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be  retnmed  to  the  said  party  of  the  second  part  with  interest 
thereon  at  the  rate  of  6  per  cent  per  annum.  .  .  . 

''It  is  further  understood  and  agreed,  that  should  the  title 
to  any  of  the  above  described  lands  faH,  it  shaU  not  work  a 
forfeiture  of  this  contract,  but  a  deed  properiy  executed  by  the 
parties  of  the  first  part,  to  the  party  of  the  second  part,  for  all 
the  lands  to  which  the  title  shall  have  failed,  together  unth  the 
sum  of  $25.00  per  acre  for  such  land,  shdU  be  placed  in  the 
Commercial  Bank  of  Ukiah,  at  TJkiah,  Calif omia,  to  remain 
there  untH  the  title  to  said  laTids  shall  have  been  perfected  and 
the  title  acceptable  to  party  of  the  second  part,  but  it  is  under- 
stood and  agreed  that  the  said  title  shaU  be  perfected  unthin 
a  reasonable  time  after  said  deed  and  said  money  is  placed  in 
escrow,  not  exceeding  twelve  m/)nths.^' 

We  have  italicized  the  portion  of  said  agreement  which  is 
peculiar  and  which  has  given  rise  to  some  controversy  here. 
The  contract  was  executed  for  the  company  by  its  duly  author- 
ized agenty  D.  P.  Simons,  and  Mr.  Simons  employed  as  his 
attorneys  in  connection  with  the  contract,  Messrs.  Preston  ft 
Preston  of  Ukiah. 

Abstracts  of  title  to  the  lands  described  in  said  agreement 
were  furnished  by  the  vendors  to  Messrs.  Preston  ft  Preston, 
representing  the  said  corporation,  and,  previous  to  March  2, 
1912,  the  attorneys  had  approved  the  title  to  all  the  lands  de- 
scribed in  the  contract  with  the  exception  of  633.37  acres  con- 
sisting of  two  separate  tracts,  one  containing  313.37  acres, 
designated  hereinafter  as  ''scrip  land,''  and  the  other  320 
acres,  as  the  ''tax  title  land.''  Mr.  Simons,  on  behalf  of  the 
appellant,  paid  Preston  &  Preston  five  thousand  dollars,  which 
was  in  due  time  paid  over  to  the  vendors  on  the  execution  of 
the  contract,  and,  on  September  21, 1911,  he  also  sent  to  J.  W. 
Preston,  Esq.,  sufficient  funds  to  pay  for  all  of  the  lands  to 
which  title  had  been  approved.  Thereafter  the  vendors  con- 
veyed to  appellant  all  of  the  said  lands  except  the  said  633.37 
acres  and  Mr.  Preston  paid  them  therefor  at  the  rate  of  $25 
per  acre.  Two  separate  deeds  were  made  and  placed  in  the 
bank  in  escrow,  one  for  said  ''scrip  land"  and  the  other  for 
the  "tax  title  land."  There  is  no  controversy  as  to  the 
former,  it  being  admitted  that  respondents  had  no  title 
thereto.  No  defects  in  said  tax  title  were  pointed  out  by 
appellant  but  its  attorneys,  said  Preston  &  Preston,  requested 
that  a  suit  to  quiet  title  against  the  possible  claim  of  one  Mary 
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Q.  Andenried  be  brought  for  the  reason  that  the  title  was,  in 
part>  at  least,  based  on  a  tax  deed.  The  vendors  complied 
with  this  request  and  employed  said  attorneys  for  appellant 
to  bring  said  action.  After  this  was  accomplished  said  attor- 
neys again  requested  the  vendors  to  wait  for  a  year  to  elapse 
to  provide  against  the  contingency  of  Mary  G.  Andenried 
appearing  in  the  suit  and  asking  that  the  proceedings  be 
opened  up,  as  the  summons  had  been  served  by  publication  and 
judgment  was  taken  by  default.  The  vendors  agreed  to  this, 
and  said  deeds  were  placed  in  escrow  as  aforesaid  with  the 
sum  of  $15,834.25  in  cash,  and  a  written  agreement  signed  by 
Hale  McCowen,  Jr.,  as  attorney  for  L.  A.  Moody  and  Hale 
McCowen  and  Preston  &  Preston  as  attorneys  for  appellant, 
executed  May  2,  1912.  This  agreement  referred  to  the  said 
contract  of  September  2,  1911,  and  especially  the  provision 
which  we  have  hereinbefore  italicized  and  provided  that  said 
deeds  and  money  ''are  to  be  held  subject  to  the  following 
terms: 

''I.  The  deeds  are,  or  either  of  them  is,  to  be  delivered  to 
The  Sage  Land  and  Improvement  Company,  upon  demand  at 
any  time  within  twelve  months  from  the  date  thereof; 

"II.  Upon  the  delivery  of  each  deed  to  The  Sage  Land 
and  Improvement  Company,  the  amount  of  money  due  under 
the  deed  so  delivered  by  the  provision  hereinabove  set  forth 
is  to  be  delivered  to  L.  A.  Moody,  Fannie  T.  McCowen  and 
Hale  McCowen,  her  husband ; 

''III.  If  at  the  end  of  twelve  months  from  the  date  hereof 
the  deeds  are,  or  either  of  them  is,  still  in  the  possession  of 
the  depository  they  are,  or  it  is,  to  be  returned  to  the  depos- 
itors, and  money  remaining  unpaid  is  to  be  returned  to  The 
Sage  Land  and  Improvement  Company.''  Then  follows  a 
description  of  each  of  the  two  said  tracts. 

In  August,  1912,  Mr.  Simons  was  succeeded  by  one  E.  J. 
James  as  agent  for  appellant,  and,  on  March  3,  1913,  as  such 
agent,  he  demanded  of  the  bank  the  return  of  said  $15,834.25, 
claiming  that  the  title  to  said  lands  had  not  been  perfected 
and  rendered  acceptable  to  appellant  within  the  twelve 
months.  On  the  3d  or  4th  of  said  month  Preston  &  Preston, 
acting  for  the  vendors,  demanded  of  the  bank  eight  thou- 
sand dollars  of  said  money,  claiming  that  the  escrow  con- 
dition as  to  said  tax  title  land  had  been  complied  with  and 
that  respondents  we^e  thereforp  pntitlpi?  tn  said  sum.  The 
to  CftL  Aro.— • 
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bank  refused  to  pay  over  any  of  said  money,  and  plaintiff 
thereupon  brought  the  action  against  said  bank  for  the  entire 
sum  and,  upon  proper  proceedings,  the  said  depository  paid 
the  money  into  court  and  was  discharged  from  further  lia- 
bility, the  vendors  being  substituted  as  parties  defendant. 
After  trial  the  court  found  in  accordance  with  the  position  of 
the  vendors,  and  held  that  they  were  entitled  to  said  eight 
thousand  dollars  with  interest.  The  appeal  is  from  said  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  trial. 

The  first  contention  of  appellant  is  *'that,  in  view  of  the 
conceded  fact  that  the  title  to  the  'scrip  land'  is  invalid,  and 
assuming  that  the  title  to  the  'tax  title  land'  is  good  and 
marketable,  still,  under  the  terms  of  its  contract,  this  appel- 
lant was  entitled  to  both  the  'scrip  land'  and  the  'tax  title 
land'  or  it  was  not  bound  to  take  any  thereof  and  that,  there- 
fore, the  decision  of  the  superior  court  compelling  it  to  take 
and  pay  for  the  'tax  title  land'  is  erroneous  as  a  matter  of 
law." 

We  cannot  so  read  the  contract  of  the  parties.  They  ex- 
pressly provided  that  "should  title  to  any  of  the  above  de- 
scribed lands  fail  it  shall  not  work  a  forfeiture  of  this  con- 
tract." It  must  be  remembered  that  the  land  had  been 
segregated  into  separate  parcels  and  so  described  in  said  con- 
tract and  the  price  was  placed  at  $25  per  acre.  "The  above 
described  lands"  refers,  of  course,  to  all  the  lands  that  were 
contemplated  by  said  agreement  and  described  therein.  It 
seems  to  us  that  more  accurate  language  could  hardly  have 
been  selected  to  express  an  agreement  that  the  several  parcels 
should  be  treated  separately,  and  that  if  the  title  to  any  should 
fail,  it  would  not  affect  the  contract  as  to  those  parcels  im- 
pressed with  a  good  title.  In  view  of  a  previous  provision 
in  the  contract  to  the  effect  that  if  the  parties  owning  the 
lands  should  neglect  or  refuse  to  clear  defects  within  a  cer- 
tain time,  the  party  purchasing  the  lands  should  not  be  re- 
quired to  purchase  said  premises,  and  that  any  money  paid 
therefor  should  be  returned,  it  is  possible  that  the  purchaser 
might  have  declined  to  purchase  at  all  if  there  was  not  a  good 
title  to  all  of  the  land,  but  surely  it  was  not  contemplated  that 
the  purchaser  might  take  certain  tracts  having  a  good  title 
and  reject  others.  If  such  was  the  intention,  it  must  be  ad- 
mitted that  the  parties  were  very  unfortunate  in  the  selection 
of  terms  to  express  such  intention. 
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There  would  seem  to  be  even  less  room  for  doubt  as  to  the 
said  agreement  of  March  2, 1912.  Therein  it  is  provided  that 
certain  deeds  are,  or  either  of  them  is,  to  be  delivered  to  the 
Sage  Land  and  Improvement  Company,  and  upon  the  deliv- 
ery of  each  deed  the  amount  of  money  due  under  said  deed  is 
to  be  paid  over  and,  if  at  the  end  of  the  year,  either  of  said 
deeds  remains  in  the  possession  of  the  depository,  it  is  to  be 
returned  to  the  grantors  and  the  corresponding  amount  re- 
turned to  appellant.  This  language  cannot  be  interpreted  so 
as  to  tie  the  two  parcels  together.  The  natural  construction, 
as  we  view  it,  is  that  in  case  of  title  to  either,  that  parcel 
should  be  paid  for  on  delivery  of  the  deed.  The  parties  un- 
doubtedly so  understood  the  agreement  and  so  construed  it. 
As  evidence  of  this  we  may  refer  to  the  testimony  of  Mr. 
Simons,  the  accredited  representative  of  appellant,  in  which 
he  declared  that  he  thought  at  that  time  that  he  would  have 
to  take  the  tax  title.  ''This  land,  the  tax  title  piece,  is  light 
timber  and  the  scrip  piece  is  heavier  and  this  question  as  to 
whether  I  would  be  obliged  to  take  the  light  piece  and  not  get 
the  better  timber  did  not  arise  until  the  question  of  these 
titles  came  up.  It  was  understood  at  the  time  of  the  deposit 
that  if  the  tax  title  piece  was  made  good  within  the  year  and 
the  scripped  was  not,  that  I  would  have  to  take  the  tax  title 
piece."  Of  course,  they  expected  both  pieces  to  be  clear  at 
the  end  of  the  year  and  appellant  preferred  the  scrip  land, 
naturally,  as  there  was  better  timber  thereon,  but  tl  ere  was 
willingness  to  take  the  chance  of  getting  a  good  title  to  either 
or  both. 

We  conclude  that  appellant's  first  point  is  not  well  taken. 

The  second  is  that  respondents  did  not  furnish  a  marketable 
title  to  said  "tax  title  land.*'  But,  precedent  to  any  con- 
sideration of  the  declared  defects  in  said  title,  we  should 
regard  the  finding  of  the  trial  court:  *'That  the  said  deed  to 
said  320-acre  tract  of  land,  the  title  to  which  was  quieted  as 
aforesaid  and  the  said  sum  of  eight  thousand  dollars  in  cash, 
being  twenty-five  dollars  an  acre  therefor,  were  placed  in  said 
Commercial  Bank  of  Ukiah,  the  2nd  day  of  March,  A.  D.  1912, 
upon  the  sole  and  only  condition  that  they  should  remain  there 
for  the  period  of  one  year  so  that  the  time  for  appearance  of 
any  of  the  defendants  in  said  suits  to  quiet  title  should  expire 
and  that  no  one  should  appear  in  said  actions  during  said 
time ;  that  upon  the  expiration  of  said  time,  if  no  appearance 
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was  made,  that  the  deed  to  said  320-acre  tract  should  be  de- 
livered to  the  plaintiff  in  this  action  and  the  said  sum  of 
money,  to  wit,  eight  thousand  dollars,  should  be  delivered  and 
paid  to  the  said  parties  of  the  first  part  in  said  contract,  but 
if  any  of  said  defendants  should  appear  in  said  action  during 
said  time,  then  and  in  that  event  the  money  should  be  returned 
to  the  plaintiff  and  the  said  deed  to  the  parties  of  the  first 
part  in  said  contract/'  It  is  further  found  that  no  one  so 
appeared  within  the  year,  and  this  is  not  disputed.  The  situ- 
ation is,  therefore,  that  if  said  finding  quoted  as  above  is,  with 
its  necessary  implications,  supported  by  competent  evidence, 
the  question  as  to  any  actual  defects  in  said  title  becomes 
immaterial  and  said  finding,  in  connection  with  admitted 
facts,  is  sufficient  to  warrant  the  judgment  in  the  case. 

Said  finding  would  seem  to  be  supported  by  the  following 
testimony  of  Mr.  Simons:  ''It  is  a  fact  that  when  this  money 
and  those  deeds  were  placed  in  the  Commercial  Bank  of 
Ukiah  that  the  deed  to  the  tax  title  lands  was  placed  there 
upon  the  sole  and  only  condition  that  if  Mrs.  Andenried  ap- 
peared within  the  year  that  I  was  not  to  take  the  lands,  and 
if  she  did  not  appear  within  a  year  that  I  was  to  take  the  piece 
of  land  if  that  title  would  be  perfected.  ...  I  understood  that 
the  title  would  not  be  perfected — ^would  not  be  perfected  for 
one  year.*' 

H.  L.  Preston  testified  that  he  was  a  member  of  the  law  firm 
of  Preston  &  Preston,  and  that  they  were  employed  to  pass  on 
all  titles  for  the  lands  purchased  by  him  for  the  Sage  Land 
and  Improvement  Company;  that  he  drew  said  contract  of 
February  2,  1911,  and  afterward  Mr.  Simons  went  away  and 
left  it  with  said  firm  ''and  Mr.  McCowen  delivered  his  ab- 
stracts .  .  .  and  I  would  take  them  up  and  examine  them  and 
render  a  report  on  them  to  Mr.  Simons  and  I  give  Mr. 
McCowen  a  copy  of  the  report  and  then  if  there  were  any 
defects  in  them  we  had  them  cured,  such  as  getting  quitclaim 
deeds  and  patents  and  when  the  title  to  one  piece  was  cured 
why  we  paid  for  it  and  took  the  deed  to  the  Sage  Land  and 
Improvement  Company  and  recorded  the  deed  and  had  the 
abstract  brought  down  to  date  to  that  piece  and  put  our  opin- 
ion in  the  report  and  then  I  sent  them  to  Mr.  Simons ;  he  left 
the  money  with  us  and  intended  as  often  as  we  approved  a 
title  to  take  it  and  pay  for  it."  He  furthermore  testified  that 
he  never  found  and  pointed  out  to  any  of  the  respondents 
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any  defect  in  the  title  to  this  *'tax  title  land"  and  that  the 
snit  to  qniet  title  was  **just  an  extraordinary  precaution  be- 
cause the  Sages  were  nonresidents  of  California  and  they  were 
80  particular  about  everything  we  thought  as  a  double  pre- 
caution we  would  have  the  title  quieted.  I  told  Mr.  McCowen 
I  thought  it  would  be  better  to  have  the  suits  brought  and  he 
said  that  it  was  all  right  to  go  ahead  and  have  it  done.  So  he 
said  he  would  like  for  Hale  McCowen,  Jr.,  to  attend  to  the 
business  and  we  told  him  it  was  all  right,  we  would  oversee 
it  and  help  him  and  I  communicated  to  Simons  and  he  said 
that  it  was  all  right  for  us  to  attend  to  it,  and  the  proceedings 
which  have  been  introduced  in  evidence  here  were  taken  as  a 
result  of  thaf  He  testified,  furthermore,  that  after  the 
decree  was  rendered  he  talked  the  matter  over  with  Mr. 
McCowen,  and  told  him  that  since  service  was  had  by  publi- 
cation he  ought  to  wait  for  twelve  months  for  the  money  to 
give  the  parties  an  opportunity  to  appear,  and  that  McCowen 
objected,  but  finally  consented,  and  it  was  decided  'Ho  put 
it  up  in  the  bank  according  to  the  contract  and  wait  the  twelve 
months  and  they  both  agreed  to  it.  The  next  day  after  the 
decrees  were  entered  we  drew  this  deed  to  the  tax  title  and 
these  two  deeds  and  money  were  put  in  the  bank"  with  the 
said  written  agreement  of  March  2,  1912.  ''We  talked  to  Mr. 
Simons  about  the  matter  of  this  escrow  with  regard  to  the  tax 
title  and  had  correspondence  about  it  before  our  talk  with 
Mr.  McCowen,  about  the  29th  day  of  January,  1912,  and 
talked  about  it  then ;  it  was  understood  that  afternoon  or  day 
before,  we  talked  about  it  over  the  phone.  We  had  previously 
discussed  that  agreement  with  Mr.  Simons  and  Mr.  McCowen 
and  told  Mr.  Simons  what  it  was  to  be.  •  .  .  We  already 
accepted  the  title  to  the  tax  title  and  all  we  were  doing  was 
to  insure  that  this  woman  would  not  appear  within  the  year, 
that  was  the  only  condition.  Never  dreamed  until  Mr.  James 
came  here  but  what  we  would  have  to  take  each  piece  as  the 
title  was  perfected  and  I  told  Mr.  James  that  when  he  came 
here.  •  •  .  When  this  suit  to  quiet  title  business  came  up  why 
we  explained  it  to  Mr.  McCowen  and  also  to  Mr.  Simons  and  it 
was  agreed  between  us  that  Hale  McCowen,  Jr.,  was  to  do  the 
work  and  we  were  to  oversee  it." 

There  is  other  evidence  clearly  related  to  the  point  before 
us,  but  sufficient  has  been  quoted  to  show,  as  we  believe,  that 
such  was  the  agreement,  as  found  by  the  court,  when  the  said 


Digitized  by 


Google 


134  Sage  Land  btc.  Co.  v.  McGowen.     [30  Cal.  App. 

deeds  and  money  were  deposited  in  escrow,  and,  also,  that 
Preston  &  Preston  were  authorized  as  the  agents  of  appellant 
to  make  such  agreement  and,  moreover,  that,  through  Mr. 
Simons,  appellant  was  fully  informed  of  the  whole  transac- 
tion, made  no  objection  whatever,  but  on  the  contrary,  agreed 
to  and  ratified  tiie  same. 

There  was  no  concealment,  no  misrepresentation,  no  fraud 
whatever.  In  fact,  there  is  no  such  daim  and  we  are  at  a 
loss  to  understand  how  it  could  be  held  that  said  finding  is 
entirely  unsupported. 

YHiile  the  foregoing  testimony  was  being  taken  objections 
to  certain  questions  were  overruled  by  the  court,  but  we  deem 
specific  notice  thereof  unnecessary,  as  the  evidence  admitted 
without  objection  is  equivalent  to  what  we  have  set  forth. 

Another  circumstance  of  moment,  apart  from  the  said  sup- 
plemental agreement  of  March  2,  1912,  appearing  from  what 
we  have  quoted,  is  that  under  the  contract  it  was  the  duty  of 
appellant  to  point  out  any  defects  in  the  title  if  any  existed. 
Nothing  of  the  kind  was  done.  In  fact,  the  contrary  was  con- 
ceded by  its  attorneys.  It  would  seem,  therefore,  that  the 
defects,  if  any  existed,  were  waived. 

In  Easton  v.  Montgomery,  90  Cal.  307,  313,  [25  Am.  St.  Rep. 
123,  27  Pac.  280],  after  holding  that  it  was  the  duty  of  the 
vendee  to  examine  the  title,  the  supreme  court  said:  ''If,  upon 
such  examination,  it  appeared  to  him  that  the  title  was  de- 
fective, it  then  became  his  duty  to  report  to  the  vendor  the 
particulars  wherein  such  defects  were  claimed  to  exist,  and  in 
the  absence  of  any  time  fixed  by  the  agreement  within  which 
the  vendor  should  remove  these  defects,  or  satisfy  his  objec- 
tion, a  reasonable  time  would  be  allowed  therefor.  The 
burden  is  on  the  vendee  to  point  out  the  defects  in  the  title. 
{Dwight  ▼.  Cutler,  8  Mich.  566,  [64  Am.  Dec.  105].)" 

As  to  the  other  proposition,  concerning  the  sufSciency  of  the 
proceedings  culminating  in  the  sale  of  said  property  for  delin- 
quent taxes,  and  the  validity  of  the  deeds  executed  in  pur- 
suance thereof,  it  is  unnecessary  to  inquire  specifically  if  we 
are  right  in  the  conclusion  as  to  said  contract  of  March  2, 
1912,  although  we  may  say  that  the  various  objections  urged 
by  appellant  to  said  tax  title  appear  to  be  satisfactorily  an- 
swered in  the  argument  of  respondents.  Likewise,  the  point 
made  that  the  trial  court  abused  its  discretion  in  refusing  to 
open  up  the  case  after  it  had  been  submitted,  in  order  that 
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appellant  might  offer  the  assessment  rolls  in  evidence  for  the 
purpose  of  showing  that  they  did  not  have  attached  thereto 
the  affidavits  of  the  assessor  and  clerk  of  the  board  of  super- 
visors as  required  by  the  statute,  becomes  unimportant  but 
as  to  that,  in  view  of  the  counter-affidavits  and  the  opportunity 
which  appellant  had  previously  to  discover  the  facts,  we 
think  it  cannot  be  said  there  was  any  abuse  of  discretion. 

As  we  understand  the  record,  we  think  the  judgment  and 
order  should  be  affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  10,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
onMajrS,  1916. 


[Crim.  No.  S81.    Third  Appellate  Distriet.— March  11,  1016.] 

THE    PEOPLE,   Respondent,   v.    ALBERT    B.   FISHER, 

Appellant. 

GknoMAL  Law — Kn>NAPiNo  fob  Purposes  or  Eztostiom  ob  Bobbebt — 
Intent — EvmENOE. — In  a  prosecution  under  section  209  of  the 
Penal  Code  for  maliciouslj,  forcibly,  or  fraudulently  taking  or 
enticing  away  anj  person  with  intent  to  restrain  such  person  and 
tSierebj  to  commit  extortion  or  robberj,  or  exact  from  the  relatives 
er  friends  of  such  person  any  money  or  valuable  thing,  the  intent 
with  which  such  an  unlawful  act  is  performed,  or  the  ultimate  object 
which  the  actor  has  in  view,  may  be  shown  by  circumstances. 

Ib^— OONSUHICATION  ov  Pdbpose  Unnecessabt.— In  the  commission  of 
sneh  a  crime  it  is  not  necessary  for  the  purpose  charged  in  the 
information  to  be  accomplished  in  order  to  make  it  effectual  as 
■a  element  of  the  crime;  all  that  is  required  is  that  some  overt  act 
be  done  toward  the  execution  of  the  purpose  and  the  fulfillment 
of  the  intent. 

iBi^lNSTBUcnoN — AiDmo  OB  ABETTING  ov  Gbike. — An  instruction  in  a 
prosecution  for  such  a  crime,  that  all  persons  concerned  in  the 
eommission  of  the  crime,  whether  they  directly  commit  the  act  con- 
Btitttting  the  offense  or  aid  or  abet  in  its  commission,  or,  not  being 
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present,  have  advised  and  encouraged  its  commission,  are  principals 
in  any  crime  so  committed,  is  not  prejudicially  erroneous,  where  the 
Jurj  is  also  instructed  that  they  must  acquit  the  defendant  unless 
they  belieye  beyond  a  reasonable  doubt  and  to  a  moral  certainty 
that  he  had  the  intent  and  purpose  to  extort  from,  or  rob,  the  eom- 
plaining  witness,  or  to  eacaet  mon^  or  lands  from  his  relatives  or 
friends. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Merced 
County,  and  from  an  order  denying  a  new  trial.  J,  J,  Tra- 
bucco,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ben  Berry,  and  L.  J.  Schino,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

BURNETT,  J.— This  case,  as  set  forth  in  the  transcript,  re- 
veals a  strange  story.  It  reads  as  though  it  were  a  tale  of  me- 
dieval brigandage.  Defendant  and  one  P.  W.  Kirkman,  rid- 
ing in  an  automobile  on  the  morning  of  May  26, 1915,  near  the 
city  of  Merced,  saw  approaching  in  a  buggy  F.  W.  Henderson, 
a  prominent  attorney  of  said  city,  who  was  on  his  way  from  his 
home  in  the  country  to  his  office  in  Merced.  Appellant  and 
Eirkman,  alighting  from  the  machine,  approached  the  head  of 
the  horse  that  he  was  driving  and,  both  pointing  pistols  at 
Henderson's  head,  demanded  that  he  get  out  or  they  would  kiU 
him.  He  was  then  compelled  to  get  into  the  automobile  which 
contained  two  seats  and  had  side  curtains.  He  was  then  re- 
quired to  write  a  note  to  his  stenographer  giving  an  account  of 
his  absence.  Eirkman  and  Fisher  then  handcuffed  him  to  an 
iron  rail  attached  to  the  seat  of  the  automobile.  Fisher  then 
drove  Henderson's  horse  and  buggy  into  Merced  and  delivered 
said  note  to  the  stenographer  and,  thereafter,  he  walked  to  the 
outskirts  of  the  city  and  rejoined  the  occupants  of  the  auto- 
mobile. From  this  point  the  machine  was  driven  along  the 
public  highway  until  the  city  of  Stockton  was  reached  and, 
while  making  a  turn  from  one  street  to  another,  Henderson 
managed  to  get  the  door  open  and  he  jumped  headlong  out, 
Fisher  ineffectually  attempting  to  grab  him.  Eirkman  was 
driving  and  temporarily  lost  control  of  the  car,  with  the  result 


Digitized  by 


Google 


Mareh,  1916.]  Pboplb  i;.  Fishes.  137 

that  it  eoUided  with  an  iron  lighting  post  and  was  brought  to  a 
atandfltill.  Kirkman  and  Fiaher  took  flight  and  the  former 
has  not  been  apprehended.  Fisher  was  arrested  in  Los  An- 
geles and  convicted  in  the  superior  eonrt  of  Merced  County 
upon  an  information  charging  that  he  ''did  willfully,  unlaw* 
fuDy,  feloniously,  maliciously,  forcibly  and  fraudulently  take, 
entice  and  carry  away  one  F.  W.  Henderson,  with  the  intent 
then  and  there  to  restrain  said  F.  W.  Henderson,  and  thereby 
to  commit  extortion  and  robbery  from  said  F.  W.  Henderson, 
and  to  exact  from  the  relatives  of  said  F.  W.  Henderson, 
money,  lands,  promissory  notes,  deeds,  real  property,  per- 
sonal property,  and  other  valuable  things/* 

It  is  not  disputed  that  therein  is  properly  set  forth  the  of- 
fense contemplated  by  section  209  of  the  Penal  Code,  nor  is  it 
claimed  that  the  evidence  is  insufficient  to  support  the  offense 
of  kidnaping,  but  the  main  contention  of  appellant  is  that 
there  is  a  failure  of  proof  as  to  the  intent  charged  in  said  in- 
formation, ^th  this  contention  we  do  not  agree.  Mani- 
festly, the  intent  with  which  such  an  unlawful  act  is  per- 
formed, or  the  ultimate  object  which  the  actor  has  in  view, 
must  ordinarily  be  shown  by  drcumstanees.  It  is  not  to  be 
supposed  that  the  perpetrators  would  openly  declare  the  full 
purport  of  their  n^arious  design,  although  it  does  appear  that 
they  threatened  to  kill  Mr.  Henderson  if  he  made  an  outcry 
or  attempted  to  escape. 

Mr.  Henderson  does  not  say  that  the  conspirators  or  either 
of  them  declared  an  intention  to  resort  to  extortion  or  robbeiy, 
but  certain  facts  related  by  him  and  by  other  witnesses  furnish 
mute  but  persuasive  testimony  that  such  was  the  intention. 
At  least,  from  the  many  circumstances  appearing  in  the  rec- 
ord, it  cannot  be  said  that  the  inference  drawn  by  the  jury 
was  or  is  unreasonable.  As  a  striking  example  of  these  sig- 
nificant circumstances  we  may  refer  to  some  of  the  articles 
that  were  found  in  said  automobile.  There  was  a  telephone 
apparatus  by  which  tdephone  connection  could  be  had 
through  the  wire  running  at  the  side  of  many  of  the  public 
roads,  also  a  complete  telephone  directory  of  the  city  of  Mer- 
ced. There  were  also  many  promissory  notes  in  favor  of 
Kirkman  for  large  sums  of  money,  needing  only  the  signature 
of  some  promisor  to  make  them  complete.  There  was  also  a 
complete  map  of  the  land  owned  by  Henderson,  and  a  deed 
containing  an  exact  description  of  land  owned  by  the  motheiw 
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in-law  of  Henderson,  without  any  signature  thereto.  To  the 
foregoing  we  may  add  the  fact  that,  while  Henderson  was  be- 
ing taken  along  the  highway  as  before  described,  defendant 
Fisher  attempted  to  induce  him  to  drink  some  wine  which  was 
afterward  found  to  contain  chloral,  a  drug  producing  sleep. 
When  they  passed  other  machines  Henderson  was  also  com- 
pelled to  hide  his  handcuffs  and  himself  as  much  as  possible. 
Considering  these  things  in  connection  with  the  forcible  abduc- 
tion of  the  prosecuting  witness,  it  is  not  strange  that  the  jury 
found  a  verdict  of  guilty  as  charged.  Indeed,  any  other  ver- 
dict would  have  been  surprising. 

It  is  true  that  while  being  spirited  away  Henderson  was  told 
that  he  was  being  taken  to  some  indefinite  place  in  order  that 
his  affidavit  to  certain  facts  might  be  obtained.  We  need  not 
go  into  the  details  of  that,  however,  as  it  has  never  yet  been 
held  that  the  jury  is  bound  to  accept  at  its  face  value  such 
self-serving  declarations  of  one  charged  with  a  crime.  Be- 
sides, it  may  be  added,  the  story  was  so  whimsical  and  im- 
probable that  it  could  justly  be  disregarded  and  repudiated. 

Of  course,  it  is  not  necessary  for  the  purpose  charged  in  the 
information  to  be  accomplished  in  order  to  make  it  effectual  as 
an  element  of  the  crime.  All  that  is  required  is  that  some 
overt  act  be  done  toward  the  execution  of  the  purpose  and  the 
fulfillment  of  the  intent.  The  forcible  removal  of  Mr.  Hen- 
derson, and  the  other  preparations  indicated  by  what  was 
found  in  the  automobile,  satisfy  the  requirement  of  the  law 
in  that  respect.  It  may  be  illustrated  by  the  proof  of  intent 
in  burglary.  Therein  if  the  defendant  is  charged  with  the 
entry  of  a  building  with  intent  to  commit  larceny  there  must 
be  the  overt  act  of  entering  the  building  before  a  conviction 
can  be  had,  but  from  this  entry  under  suspicious  circum- 
stances the  jury  may  infer  the  intent  to  commit  larceny  al- 
though no  larceny  was  actually  accomplished. 

There  is  no  more  merit  in  the  other  contention  as  to  a  de> 
dared  instruction  of  the  court  It  seems  that  the  instructions 
of  the  court  by  stipulation  were  taken  down  in  shorthand  and 
afterward  transcribed  by  the  official  reporter  and  filed  with 
the  clerk.  Among  these  appears  the  following:  ''I  charge 
you,  gentlemen,  that  all  persona  concerned  in  the  commission 
of  a  crime,  whether  they  directly  commit  the  act  constituting 
the  offense  or  aid  or  abet  in  its  commission,  or,  not  being  prea- 
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ent,  have  advised  and  encouraged  its  commission,  are  princi- 
pals in  any  crime  so  committed." 

This  is  the  contention  of  appellant:  ''In  this  instruction,  the 
jurors  were  told  that  an  accessory  was  one  who  aided  or  abet- 
ted in  the  commission  of  a  crime,  and  we  submit  that  the 
learned  judge  thereby  transgressed  the  plain  letter  of  the  stat- 
ute. He  read  to  the  jury  section  31  of  the  Penal  Code,  and  in 
doing  so  changed  its  language  and  perverted  its  meaning.  We 
will  admit  for  the  sake  of  argument  that  the  defendant  did  aid 
in  the  commission  of  a  crime.  He  aided  and  assisted  Eirk- 
man,  no  doubt,  in  enticing  or  carrying  away  Henderson.  If 
while  this  canying  away  was  being  accomplished,  he  knew  of 
the  existence  on  the  part  of  Eirkman  of  the  specific  intent  to 
extort  money  or  property  from  Henderson  or  his  relatives,  as 
charged  in  the  information,  he  not  only  aided,  but  also  abet- 
ted, in  the  commission  of  the  crime  for  which  he  was  convicted. 
But  from  this  instruction  the  jury  were  led  to  believe  that  by 
the  mere  aiding  in  carrying  away  of  Henderson,  without  abet- 
ting the  crime  which  Eirkman  intended  to  commit,  to  wit :  the 
crime  of  extortion,  the  defendant  could  be  found  guilty,  as 
charged  in  the  information. '*  It  is  further  urged  that  there 
is  no  evidence  that  Fisher  had  knowledge  of  any  such  intention 
of  Eirkman,  and  that  said  instruction  was  not  rendered  harm- 
less by  other  instructions. 

The  rule  is  stated  in  People  ▼.  Dole,  122  Cal.  486,  [68  Am. 
St.  Bep.  50,  55  Pac.  581],  that  such  instruction  ''is  erroneous, 
as  implying  that  a  person  who  did  not  commit  the  offense  may 
be  found  guilty  for  mere  aiding  of  the  offense  without  guilty 
knowledge  and  without  'aiding  and  abetting'  the  offense,  but 
such  error  is  cured  by  an  instruction  from  which  the  jury 
could  not  fail  to  understand  that  aiding  or  assisting  in  the 
crime  without  guilty  knowledge  is  not  criminal.''  The  qualifi- 
cation therein  stated  is  strikingly  applicable  here,  for  the  court 
clearly  and  forcibly  instructed  the  jury  that  they  must  acquit 
the  defendant  unless  they  believed  beyond  a  reasonable  doubt, 
and  to  a  moral  certainty,  that  he  had  the  intent  and  purpose  "to 
extort  from,  or  rob,  the  said  F.  W.  Henderson,  or  to  exact  from 
the  relatives  of  the  said  F.  W.  Henderson  money  or  lands," 
etc.  In  fact,  in  several  instructions  he  was  treated  as  a  prin- 
cipal, and  the  jury  was  admonished,  over  and  over  again,  that 
they  must  believe  every  element  of  the  crime  charged  had  been 
proven  against  the  defendant  to  a  moral  certainty  and  beyond 
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a  reasonable  doubt  or  else  he  must  be  acquitted.  It  is  not  pos- 
sible that  appellant  was  prejudiced  by  said  instruction,  if  it 
was  given.  The  doubt  manifested  in  the  last  clause  is  ex- 
pressed for  the  reason  that  through  the  proceeding  known  as 
''diminution  of  the  record"  a  copy  of  said  instruction  as  filed 
in  the  lower  court  has  been  presented  here,  duly  certified  by 
the  clerk  of  said  court,  and  this  copy  corresponds  exactly  with 
the  language  of  said  section  31  of  tiie  Penal  Code,  containing 
the  words  "aid  and  abet"  instead  of  **aid  or  abet."  How- 
ever, this  is  probably  not  conclusive,  as  the  trial  judge  did  not 
certify  that  he  read  the  instruction  as  it  was  written,  whereas 
he  certified  to  the  transcript  as  containing  a  correct  record. 
But  the  matter  is  of  no  importance  as  no  prejudicial  error  was 
committed. 

Appellant  was  justly  convicted  of  a  villainous  and  das- 
tardly crime,  and  it  requires  no  small  degree  of  patience  and 
forbearance  to  treat  with  serious  consideration  the  technical 
reasons  urged  for  a  new  triaL  The  judgment  and  order  are 
affirmed. 

Chipman,  P.  7.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  4^  1916. 


[ClT.  No.  1886.    FInt  Appellate  Distrfet.— Mareh  14,  1016.] 

ST.  PAUL  PIRB  AND  MARINE  INSURANCE  COMPANY, 
Respondent,  v.  SOUTHERN  PACIFIC  COMPANY,  Ap- 
pellant. 

Nmuoknob— DxsTBuonoir  of  Autoicobiui  bt  Fns— 6umoiBNOT  ov 
EviDENCB. — ^In  this  metion  for  damagei  for  tbo  destnietioii  of  an 
antomobile  by  Are,  through  the  defendant's  negligence,  while  on 
storage  in  a  warehonae  loeated  along  the  line  of  and  adjacent  to  the 
right  of  way  and  railroad  tracks  of  the  defendant,  it  Is  held  that 
the  nndisputed  facts  were  sufficient  to  gire  rise  to  an  inference  of 
negligence  on  the  part  of  the  defendant's  employees  in  not  properly 
extinguishing  the  fires  which  they  had  set  along  such  right  of  way 
in  the  vicinity  of  the  warehouse  to  bum  off  ths  grass,  and  that  such 
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faets  were  also  ftiffieient  to  Justify  the  finding  that  the  fire  in 
^eetion  came  from  the  defendant's  traeks  and  was  the  result  of  the 
negligent  aets  of  itiB  emplojees. 
iDrf— Evi^KNOB— Orioin  ov  Fibs— OPINION  OT  FiBB  OsiEr. — In  such  an 
aetion  it  is  error  to  permit  the  ehlef  of  the  fire  department  to  give 
Us  opinion  as  an  expert  witness  respecting  the  origin  of  the  fire, 
as  such  question  is  one  for  the  court  or  jurj,  but  the  admission  of 
•aeh  evidence  is  not  prejudieiallj  erroneous  where  the  facts  upon 
which  the  opinion  was  based  had  already  been  presented  in  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Benito  County,  and  from  an  order  denying  a  new  triaL 
George  H.  Buck,  Judge  presiding. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Frank  McOowan,  and  Blaine  McOowan,  for  Appellant 

Joseph  T.  O'Connor^  and  Coogan  &  O'Connor,  for  Bespond- 
ent 

RICHABDS,  J. — This  is  an  appeal  from  a  judgment  and 
order  denying  a  new  trial  in  an  action  wherein  the  plaintiff  re- 
covered judgment  in  the  sum  of  $350  damages  for  the  alleged 
destruction  of  an  automobile  by  fire,  caused  through  the  de- 
fendant's negligence.  The  case  was  tried  by  the  court  with- 
out a  jury. 

The  evidence  as  to  the  origin  of  the  fire,  and  also  as  to  the 
alleged  negligence  of  the  agents  of  the  defendant,  as  the  result 
of  which  it  is  claimed  to  have  spread  to  the  warehouse  in  which 
the  plaintiff's  automobile  was  stored,  was  conflicting,  but  we 
think  the  following  facts  are  fairly  deducible  from  the  record 
before  us: 

The  plaintiff's  assignor,  L.  H.  Stevens,  was,  in  the  month  of 
June,  1912,  the  owner  of  an  automobile  which  he  kept  in  a 
certain  warehouse  in  the  city  of  Hollister,  and  which  was  lo- 
cated along  the  line  of  and  adjacent  to  the  right  of  way  and 
railroad  tracks  of  the  defendant  in  said  city.  Defendant 
through  its  agents  and  employees  undertook  to  bum  off  the 
grass  along  its  right  of  way  in  the  vicinity  of  this  warehouse. 
They  ceased  this  work  about  4  o'clock  in  the  afternoon,  and 
went  away  after  apparently  extinguishing  the  fires.  About  5 
o'clock  Mr.  Newton,  an  employee  of  the  Hollister  Warehouse 
Company,  noticed  that  the  men  who  had  been  attending  to  the 
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fires  were  gone,  but  that  there  were  still  a  few  smoldering  fires 
along  the  defendant's  right  of  way  which  he  deemed  dangerons 
to  be  left,  so  he  took  a  watering  can  and  went  over  and  extin- 
guished these,  or  at  least  thought  he  had  done  so.  On  the  fol- 
lowing morning,  however,  about  5:30  o'clock,  a  man  named 
Tennant,  not  an  employee  of  the  defendant,  noticed  smoke 
arising  from  a  pile  of  sawdust  near  the  warehouse,  and  also 
observed  a  line  of  burnt  grass  extending  from  the  defendant's 
tracks  to  the  sawdust  pile,  where  he  found  a  smoldering  fire, 
which  blazed  up  when  stirred  and  which  had  charred  the  sill 
of  a  box  factory  from  which  the  sawdust  had  accumulated,  and 
which  factory  adjoined  the  warehouse.  He  put  water  on  the 
fire,  and  was  satisfied  that  he  had  put  it  out,  but  at  10:30 
o'clock  of  the  same  morning  flames  burst  forth  in  the  box 
factory,  which  spread  to  the  warehouse  and  destroyed  the  auto- 
mobile of  the  plaintiff's  assignor.  There  is  also  some  evidence 
that  during  the  afternoon  a  fire  had  been  burning  on  the  other 
side  of  the  defendant's  right  of  way  and  about  forty  or  fifty 
feet  from  the  warehouse,  but  there  was  no  evidence  indicating 
that  this  fire  had  extended  across  the  defendant's  tracks. 

We  are  of  the  opinion  that  the  foregoing  facts,  which  are 
practically  undisputed,  were  sufficient  to  give  rise  to  an  infer- 
ence of  negligence  on  the  part  of  the  defendant's  employees  in 
not  properly  extinguishing  the  fires  they  had  set  along  the  de- 
fendant's right  of  way  in  the  vicinity  of  this  warehouse,  and 
were  also  sufficient  to  justify  the  fincUng  of  the  court  that  the 
fire  in  question  came  from  the  defendant's  tracks  and  waa  the 
result  of  the  negligent  acts  of  its  employees. 

The  appellant  further  contends  that  a  prejudicial  error  was 
committed  by  the  court  during  the  course  of  the  trial  in  per- 
mitting the  chief  of  the  fire  department  of  the  city  of  Hollister 
to  answer  questions  propounded  by  counsel  for  plaintiffs  call- 
ing for  his  opinion  as  an  expert  witness  respecting  the  origin 
of  the  fire.  The  record  shows  that  he  had  been  at  the  head  of 
the  fire  department  of  the  city  of  Hollister  for  about  twelve 
years ;  that  a  part  of  his  duties  was  to  investigate  and  render  a 
report  upon  the  origin  of  every  conflagration  calling  for  the 
services  of  his  department;  that  the  facts  upon  which  he  predi- 
cated his  opinion  upon  the  origin  of  this  fire  were  those  above 
set  forth  and  which  were  already  before  the  court  from  the 
lips  of  the  other  witnesses.  We  are  of  the  opinion  that  the 
eourt  committed  an  error  in  permitting  this  witness  to  give  bit 
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opinion  as  to  the  origin  of  this  fire ;  and  that  the  better  rea- 
soned line  of  authorities  holds  that  the  question  as  to  the  origin 
of  a  fire  is  not  ordinarily  one  of  expert  opinion,  but  is  a  deduc- 
tion which  the  court  or  jury  is  equally  competent  to  draw  from 
the  visible  facts  presented  in  evidence.  (Sampson  v.  Hughes, 
147  Cal.  62,  [81  Pac.  292] ;  Norfolk  dk  W.  R.  Co.  v.  Briggs,  103 
Va.  105,  [48  S.  E.  521] ;  Chicago  &  E.  I.  By.  Co.  v.  Boss,  24 
Ind.  App.  222,  [56  N.  E.  451] ;  StndUz  v.  Boyce,  109  Mich.  382, 
[69  N.  W.  21] ;  Insurance  Co.  of  N.  A.  v.  Oshorn,  26  Ind.  App. 
88,  [59  N.  B.  181] ;  Haynie  v.  Baylor,  18  Tex.  498.) 

But,  conceding  that  the  court  was  in  error  in  the  admission 
of  this  evidence,  it  does  not  follow  that  the  cause  should  be 
returned  for  retrial  because  of  this  error.  The  trial  was  be- 
fore the  court;  and  the  facts  upon  which  alone  the  opinion  of 
the  witness  was  based  had  already  been  presented  in  evidence. 
Upon  these  facta  we  think  the  court  would  have  been  fuUy 
warranted  in  making  a  finding  in  the  plaintiff's  favor.  In 
fact,  we  think  the  court  could  not,  from  all  the  evidence  before 
ity  aside  from  the  opinion  of  the  fire  chief,  have  fairly  arrived 
at  any  other  conclusion  as  to  the  origin  of  this  fire.  This  be- 
ing so,  we  are  constrained  to  hold  that  the  error  of  the  court 
was  not  sufficiently  prejudicial  to  justify  a  reversal  of  the 
case.  (Sampson  v.  Hughes,  147  Cal.  62,  [81  Pac.  292] ;  Es- 
tate of  De  Laveaga,  165  Cal.  607,  [133  Pac.  307].) 

The  appellant's  contention  that  the  assignment  to  the  plain- 
tiff of  the  claim  upon  which  the  action  was  brought  was  insuffi- 
cient we  find  to  be  without  merit. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  11, 1916. 
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[€hr.  No.  1476.    Third  AppeDato  Diatriet— Mareh  16,  1016.] 

KATHBRINE  S.  CBOWLBY,  Respondent,  v.  SAVINGS 
UNION  BANK  AND  TRUST  COMPANY,  as  Executor, 
etc,  Appellant. 

JoiMT  TiNANOT— 49Aymo8  Bank  Dkposit— <3on8tbuotion  or  WnTme. — 
A  writiiig  signed  hy  a  husband  and  wife  at  the  time  of  the  deposit 
of  a  sum  of  money  hj  them  ia  a  savings  bank,  which  provides  that 
aU  moneys  then  on  deposit,  or  at  any  time  thereafter  deposited  bj 
them,  should  be  their  joint  property,  with  right  of  survivorship,  and 
that  such  mon^s  were  payable  to  either,  or  to  the  survivor,  without 
reference  to  the  original  ownership  of  sueh  moneys,  eonstitutes  a 
joint  tenaney  as  to  the  fund  with  right  of  survivorship,  and,  at  the 
death  of  either,  the  ownership  of  the  deposit  passes  to  the  survivor. 

iDy— BlOOVIBT   OV    BlPOBIT— EvnONOB— DlOLAKATIONB    OV    TlSTATOI. — 

la  an  action  by  the  surviving  wife  to  recover  the  balance  of  sueh 
a  deposit  on  hand  at  the  death  of  her  husband,  the  subsequent  will 
•f  the  deceased  wherein  he  declared  that  aU  his  property  was  sepa- 
rate property,  and  whereiB  he  directed  '^that  aU  moneys,  bank 
accounts,  stocks,  bonds,  and  other  aecaritiei  now  ia  the  joint  name 
or  joint  custody  of  myself  and  wife,  constitute  a  part  of  my  said 
separate  estate  and  are  to  be  administered  upon  by  my  said  executor 
pursuant  to  the  terms  of  this  will,"  is  inadmissible  as  evidence  of 
an  intention  other  than  that  expressed  in  the  writing  accompanying 
the  depoelt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisca  J.  J.  Trabucoo,  Judge 
presiding. 

The  facte  are  stated  in  the  opinion  of  the  court 

Wm.  H.  Chapman,  and  Sullivan,  Sulliyan  and  Theo.  J. 
Roche,  for  Appellant 

O'Gara  ft  De  Martini,  and  Bert  Sehleeinger,  for  Respondent 

CHIPMAN,  P.  J.— Plaintiff,  the  surviTing  widow  of  Tim- 
othy J.  Crowley,  deceased,  commenced  this  action  to  recover 
the  balance  of  a  bank  account  alleged  to  have  been  deposited 
with  defendant  bank  by  Mr.  and  Mrs.  Crowlqr  in  the  name  of 
T.  J.  Crowley  or  Eatherine  Crowley,  wife,  payable  to  the  snrw 
vivor  of  them.    The  amended  complaint  alleges : 
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**  (2)  That  prior  to  and  on  the  21st  day  of  January,  1913, 
plaintiff,  Kittherine  S.  Crowley  and  Timothy  Jay  Crowley, 
were  the  joint  owners  with  right  of  survivorship  of  and  in  a 
certain  deposit  of  money  amounting  to  the  sum  of  fourteen 
thousand  thirty-four  ($14,034.92)  dollars  and  ninety-two 
cents  on  deposit  as  a  savings  bank  deposit  with  said  defend- 
ant, a  corporation,  in  its  individual  capacity.  That  said 
deposit  was  and  is  represented  by  ordinary  deposit  account 
No.  131,260  on  the  books  of  said  defendant  in  its  individual 
capacity.  That  said  deposit  was  and  is  the  balance  of  moneys 
deposited  by  said  plaintiff  and  said  Timothy  Jay  Crowley 
with  the  said  corporation  upon  the  understanding  and  agree- 
ment made  by  said  Timothy  Jay  Crowley  and  plaintiff  with 
said  corporation  that  all  moneys  at  any  time  deposited  by 
said  Timothy  Jay  Crowley  and  plaintiff,  or  either  of  them, 
in  the  said  account,  were  and  should  continue  to  be  the  joint 
property,  with  right  of  survivorship,  of  said  Timothy  Jay 
Crowley  and  said  Eatherine  S.  Crowley,  and  were  and  should 
continue  to  be  payable  to  them,  or  either  of  them,  or  to  the 
survivor  of  them,  without  reference  to  the  original  ownership 
of  such  moneys,  and  upon  the  further  understanding  and 
agreement  that  the  act  of  so  depositing  said  moneys  was  and 
should  be  an  absolute  termination  of  any  original  ownership 
thereof. 

''  (3)  That  said  defendant  accepted  said  deposit  and  rati- 
fied and  agreed  to  the  agreement  and  understanding  afore- 
said in  relation  thereto. 

''(4)  That  on  the  21st  day  of  January,  1913,  and  while 
said  deposit  was  owned  as  aforesaid,  and  was  on  deposit 
with  said  defendant  under  said  agreement  and  understand- 
ing, said  Timothy  Jay  Crowley  died  and  plaintiff  survived 
him. 

"(6)  That  upon  the  death  of  said  Timothy  Jay  Crowley 
as  aforesaid,  plaintiff  Eatherine  S.  Crowley  became,  ever 
since  has  been,  and  now  is  the  sole  owner  of  said  deposit 
and  entitled  to  receive  from  said  defendant  in  its  indi- 
vidual capacity  said  sum  of  fourteen  thousand  thirty-four 
($14,034.92)  dollars  and  ninety-two  cents." 

The  cause  was  tried  by  the  court  without  a  jury.  The 
court  made  the  following  findings: 

"(1)  That  each  and  all  of  the  allegations  of  plaintiff's 
amended  complaint  in  the  above-entitled  action  are  true. 

to  OaL  App.— It 
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**  (2)  That  at  the  time  of  the  death  of  said  Timothy  Jaj 
Crowley,  deceased,  said  Timothy  Jay  Crowley  waa  not  the 
owner  of  the  whole  or  of  any  part  of  the  deposit  of  money 
described  in  said  amended  complaint  except  as  joint  owner 
with  plaintiff,  Eatherine  S.  Crowley,  subject  to  the  right  of 
survivorship.  That  upon  the  death  of  Timothy  Jay  Crowley, 
his  interest  in  said  deposit  passed  to  plaintiff.  That  since 
the  death  of  said  Timothy  Jay  Crowley,  his  estate  has  not 
been  and  is  not  the  owner  of  the  whole  or  of  any  part  of  said 
deposit  That  defendant  Savings  Union  Bank  and  Trust 
Company,  a  corporation,  as  executor  of  the  last  will  and  testa- 
ment of  Timothy  Jay  Crowley,  deceased,  is  not  entitled  to 
receive  the  whole  or  any  part  of  said  deposit  and  is  not  enti- 
tled to  all  or  any  of  the  interest  or  dividends  accruing  thereon 
or  which  have  accrued  thereon. 

*'(3)  That  since  the  commencement  of  the  above-entitled 
action,  to  wit,  on  the  30th  day  of  June,  1913,  a  dividend 
amounting  to  two  hundred  eighty  and  70/100  ($280.70)  dol- 
lars accrued  and  became  due  upon  said  deposif 

It  appears  that  after  the  account  was  opened  the  Savings 
Union  changed  its  name  to  Savings  Union  Bank  and  Trust 
Company,  the  corporation  otherwise  remaining  unchanged. 

The  account  bearing  the  number  131,260  was  opened  on  the 
fifth  day  of  January,  1909,  by  a  deposit  of  seven  thousand 
dollars  under  the  following  agreement: 

"San  Francisco,  CaL,  Jany.  5, 1909. 
"To  the  San  Francisco  Savings  Union: 

"All  moneys  now  on  deposit,  or  at  any  time  hereafter  de- 
posited by  or  for  us  or  either  of  us,  to  the  credit  of  Timothy 
J.  Crowley  or  Katherine,  wife,  ordy.  deposit  account  No. 
131,260,  with  the  dividends  thereon  and  accumulations  thereof, 
are,  and  shall  be,  the  joint  property  (with  right  of  survivor- 
ship) of  the  undersigned,  and  are  payable  to  us  or  either  of 
us,  or  to  the  survivor  of  us,  or  to  the  executors,  administrators 
or  assigns  of  such  survivor,  without  reference  to  the  original 
ownership  of  such  moneys;  the  act  of  so  depositing  said 
moneys,  being  absolute  termination  of  any  original  owner- 
ship thereof;  and  are  subject  to  all  national  and  state  laws 
governing  such  moneys,  now  or  hereafter  in  force. 

"This  account  may  be  terminated  at  any  time  by  the  board 
of  directors  of  said  San  Francisco  Savings  Union;  and  the 
opening  of  this  account  is  sufficient  and  complete  evidence  of 
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the  acceptance  and  ratification  by  said  San  Francisco  Sav- 
ings Union  of  the  terms  of  deposit  herein  set  forth,  without 
other  or  farther  action  on  its  part 
"  (Signed)  T.  J.  Crovtlbt, 

^'EIatherine  Crowlst, 

''0.  D.  No.  131,260.  Joint  agreement 

"Signed. 

$7000.00 

"Tour  names  in  full:  Timothy  J.  Crowley,  or  Katherine, 
wife. 

*'We  admit  full  knowledge  of  the  'Conditions  of  Agree- 
ment' on  which  deposits  may  be  made  with,  and  will  be  repaid 
by  the  San  Francisco  Savings  Union,  as  per  copy  of  said 
'Conditions'  in  our  pass  book,  and  we  hereby  accept  same 
and  agree  to  be  bound  thereby  in  the  relation  of  depositors 
with  said  San  Francisco  Savings  Union. 

"Witness  our  hands  and  seals  this  Jan.  5,  1909. 

"(Signed)  T.  J.  Ceowlbt, 

"Eathbrinb  Cbowi^bt. 

"Address:  1403  Willard  St 

"Mother's  maiden  name:  Margaret  Sheehan.'* 

One  of  appellant's  contentions  is  that  the  evidence  shows 
that  Mrs.  Crowley  was  not  present  when  this  document  (plain- 
tiff's exhibit  No.  4)  was  signed  by  her  husband,  and  that  it 
was  not  signed  by  her  at  that  time.  Such  was  the  testimony 
of  one  of  the  witnesses,  assistant  cashier  Whittle,  who  was 
deposit  teller  of  defendant  bank.  He  further  testified:  "Q. 
Now,  at  that  time  that  $7,000.00  was  deposited  in  that  bank, 
was  there  anything  said  by  Mr.  Crowley  to  you  as  to  the  char- 
acter of  the  account!  A.  Well,  he  wished  the  account  in  the 
name  of  himself  and  wife." 

Mrs.  Crowley  testified:  "To  Mr.  Schlesinger:  I  live  at  1403 
Willard  Street.  I  am  the  widow  of  Timothy  Jay  Crowley, 
deceased,  and  was  his  wife  during  the  last  fourteen  years  of 
his  life.  He  died  on  January  21, 1913.  The  name  Eatherine 
Crowley  appearing  on  plaintiff's  exhibit  No.  4  for  identifi- 
cation, is  my  signature.  I  first  signed  that  paper  in  the  San 
Francisco  Savings  Union  in  1909.  I  think  it  was,  on  the  date 
appearing  on  the  document.  My  husband  was  with  me  when 
I  signed  it  I  read  the  paper  over  before  I  signed  it.  I  un- 
derstood it.  My  husband  read  the  paper  over  to  me.  After 
he  read  the  paper  to  me  and  after  I  signed  it,  he  handed  it 
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to  me  to  read  over  myself.  That  is  the  paper  that  was  handed 
to  the  bank  officials.  I  have  seen  before  these  two  bank-books 
numbered  131260,  marked  plaintiff's  exhibits  2  and  3.  I 
always  had  them  in  my  possession.  I  am  the  Katherine  S. 
Crowley  mentioned  in  those  bank-books."  On  cross-examina- 
tion she  testified:  "To  Mr.  Roche:  I  certainly  was  present 
in  the  bank  upon  the  day  upon  which  that  signature  was  made 
by  me.  I  was  present  in  the  San  Francisco  Savings  Union 
Bank  the  day  upon  which  I  signed  this  instrument,  and  that 
was  the  same  date  upon  which  my  husband  signed  his  name. 
I  recall  distinctly  that  my  husband  and  I  were  both  present 
at  the  time  this  document  was  signed.  ...  I  think  Mr.  Whit- 
tle filled  out  the  body  of  this  agreement,  but  I  am  not  quite 
sure  about  that.  That  is  my  best  recollection."  She  testified 
to  many  things  she  remembered  as  occurring  at  the  bank  and 
to  instructions  given  her  by  her  husband  where  to  sign  the 
document. 

Mr.  Whittle  testified:  **Upon  the  death  of  Mr.  Crowley, 
this  paper  (plaintiff's  exhibit  4)  was  amongst  the  official  docu- 
ments in  our  bank,  and  was  kept  in  the  usual  place  and  in  its 
present  condition,  with  the  exception  of  the  filing  marks  on 
the  reverse  side.  The  number  appearing  on  that  contract  is 
131260,  whieh  it  the  same  number  appearing  on  the  pass- 
boot" 

As  to  the  faefc  of  Mrs.  Crowley's  presence,  and  the  signing 
of  the  agreement  by  her  at  the  bank,  the  court  accepted  Mrs. 
Crowley's  testimony  and  we  find  nothing  in  the  record  to 
warrant  us  in  holding  that  the  court  was  not  justified  in  its 
action. 

It  is  further  contended  by  appellant  that  this  account,  No. 
131,260,  was  closed  on  April  1,  1909,  and  the  entire  balance 
transferred  to  ordinary  deposit  account  No.  131,975.  Wit- 
ness Whittle  testified:  ''On  the  1st  day  of  April,  1909,  the 
$7,000.00  previously  deposited  at  the  time  this  account  was 
opened  was  transferred  to  another  account,  numbered  131975. 
I  cannot  now  recall,  without  referring  to  our  records,  what 
account  that  was,  but  in  any  event  this  account  was  closed." 
The  words  ''this  account  was  closed"  were,  on  motion  of 
plaintiff,  stricken  out  and  the  ruling  is  assigned  as  error.  We 
pause  to  say  that  we  think  the  ruling  was  not  error.  In  the 
sense  defendant  sought  to  apply  the  words  they  were  but  the 


Digitized  by 


Google 


March,  1916.]    Cbowley  v.  Savings  Union  Bk«  aro.  Co.    149 

eondiusion  of  the  witness.  The  facts  as  to  this  transaction 
were  fully  shown. 

It  appeared  that,  on  April  1,  1909,  this  seven  thousand 
dollar  deposit  was  withdrawn  and  deposited  to  an  account 
opened  in  the  name  of  San  Francisco  National  Bank,  trustee, 
for  T.  J.  and  Eatherine  Crowley,  to  enable  this  bank  to  issue 
letters  of  credit  to  the  Crowleys,  who  intended  to  visit  Europe. 
The  account  No.  131,260,  however,  was  not  closed,  for,  on 
April  20,  1909,  a  deposit  was  made  to  that  account  and,  on 
the  return  of  the  Crowleys,  in  September,  1909,  many  depos- 
its, some  of  them  large  ones,  were  made  to  this  account,  as 
shown  by  the  ledger  account  and  pass-books  in  which  all  the 
transactions,  from  the  initial  deposit  of  seven  thousand  dol- 
lars  to  the  death  of  Mr.  Crowley,  were  entered. 

Witness  D.  L.  Clarke,  assistant  secretary  of  defendant  bank, 
testified:  ''Bef erring  to  ordinary  deposit  book  No.  131260, 
which  was  marked  for  identification  plaintiff's  exhibit  No.  2, 
I  do  not  wish  to  be  understood  as  saying  that  the  account  was 
dosed.  The  book  was  dosed  and  a  new  one  issued  of  this 
same  account,  issued  under  the  same  number  and  same  ledger. 
T9iat  particular  pass-book  was  called  in,  as  it  appears,  on 
October  12,  1912.  It  was  not  pursuant  to  any  resolution  of 
the  board  of  directors,  but  it  was  customary,  in  connection 
with  the  changing  of  the  name  of  the  bank,  for  us  to  take 
in  the  old  pass-books  when  they  came  in,  whenever  customers 
were  willing  to  sign  them,  and  issue  a  new  book  in  the  name 
of  the  bank." 

The  withdrawal  of  the  initial  deposit  was  explained,  and 
nothing  in  connection  with  the  withdrawal  indicated  an  in- 
tention to  dose  the  account  On  the  contrary,  deposits  began 
to  be  made  shortly  after  to  this  same  account,  and  continued 
for  a  period  of  four  years  and  until  Mr.  Crowley's  death. 
It  was  an  open  and  active  account,  deposits  being  made  dur- 
ing the  Crowleys'  absence  through  instructions  given  before 
their  departure  for  Europe  and  continued  after  their  return, 
as  we  have  said,  until  Mr.  Crowley's  death. 

Mrs.  Crowley  testified:  **I  have  seen  before  these  two  bank- 
books numbered  131260,  marked  plaintiff's  exhibits  2  and  3. 
I  always  had  them  in  my  possession.  On  some  occasions  I 
withdrew  mon^  from  this  bank  account,  and  on  other  occa- 
sions my  husband  drew  money  from  it.  On  the  occasion  when 
I  would  withdraw  money  from  this  particular  account,  I  had 
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the  pass-book  with  me  and  presented  it  to  the  bank.  I  have 
been  present  at  times  in  that  bank  when  my  hnsband  with- 
drew moneys  from  that  account  and  on  those  occasions  he 
presented  the  bank-book  to  the  bank.  He  had  the  bank-book 
whenever  he  wanted  it  and  so  did  I.  It  was  kept  in  our  home 
— ^that  is,  the  home  of  myself  and  Mr.  Crowley.  It  was  in 
the  possession  of  both  of  us." 

Mr.  Whittle  testified:  "Some  of  the  time  when  Mr.  Crowley 
came  in  and  withdrew  or  deposited  money,  Mrs.  Clrowley 
accompanied  him,  and  she  came  in  by  herself  and  dealt  with 
the  bank."  Mr.  Clarke  testified:  "I  know  that  withdrawals 
were  made  by  both  Mr.  and  Mrs.  Crowley,  that  is  separate 
withdrawals.  Mr.  Crowley  withdrew  some  of  these  moneys 
on  some  occasions,  and  Mrs.  Crowley  withdrew.  These  with- 
drawals occurred  after  the  opening  of  the  account." 

The  contention  that  the  account  was  closed  on  April  1, 
1909,  and  that  subsequent  deposits  and  withdrawals  were  not 
made  under  the  original  agreement  is  not  supported  by  the 
evidence.  On  the  contrary,  the  evidence  showed  that  the 
account  as  represented  by  the  two  pass-books,  exhibits  2  and 
3,  both  numbered  131,260,  was  an  open,  running  account  to 
which  deposits  were  frequently  made,  and  from  which  with- 
drawals were  also  frequently  made  both  by  Mr.  and  Mrs. 
Crowley,  sometimes  when  both  were  present,  and  at  other 
times  by  them  separately,  from  January  5,  1909,  to  December 
24,  1912.  Pass-book  No.  2  was  called  in  and  pass-book  No.  3 
issued  when  the  bank  changed  its  name,  but  the  account  re- 
mained throughout  under  the  original  number,  131,260. 

The  agreement  under  which  all  these  transactions  occurred 
unmistakably  constituted  a  joint  tenancy  as  to  the  fund  with 
right  of  survivorship,  and  that  at  the  death  of  either  the 
ownership  of  the  balance,  whatever  it  might  be,  remaining 
on  deposit  passed  to  the  survivor.  The  right  of  plaintiff  to 
the  balance  for  which  she  brought  the  action  arises  from  the 
well-understood  incident  of  a  joint  tenancy — ^that,  npon  the 
death  of  one  of  two  joint  tenants,  the  survivor  thereupon 
becomes  the  sole  owner  of  the  entirety,  not  by  descent,  but 
by  survivorship,  and  in  virtue  of  the  original  event  creating 
the  tenancy.  The  principles  governing  this  case  are  so  weU 
settled  that  discussion  of  them  would  be  supererogatory.  Let 
it  suffice  to  refer  to  Carr  v.  Carr,  15  Cal.  App.  480,  [115  Pac. 
261] ;  Drinkhouse  v.  Oerman  Savings  <6  Loan  Society,  17  Cal. 
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App.  162,  [118  Pac.  953] ;  Sprague  v.  Walton,  145  Cal.  228, 
[78  Pac.  645] ;  Booth  v.  Oakland  Bank  of  Savings,  122  Cal. 
19,  [54  Pac.  370],  and  the  recent  cases  of  Kennedy  v.  Mo- 
Murray,  169  Cal.  287,  [146  Pac.  647],  and  Estate  of  Harris, 
169  Cal.  725,  [147  Pac.  967]. 

There  remains  only  to  be  considered  alleged  errors  of  the 
court  in  excluding' certain  evidence  offered  by  defendant. 

Defendant  offered  in  evidence  the  will  of  Timothy  J. 
Crowley,  bearing  date  March  23,  1909,  in  which  the  testator 
declared :  ''All  the  property  possessed  by  me  is  separate  prop- 
erty and  not  community  property."  Two  codicils  were  at- 
tached to  this  will.    "Codicil  No.  1"  bears  no  date.    "Codicil 

No.  2"  is  dated  "San  Francisco,  November ,  1912."    In 

codicil  No.  1  Crowley  directed:  "In  case  of  my  death  prior 
to  the  death  of  my  said  wife  all  moneys,  stocks,  bonds  or 
other  securities  now  in  our  possession  to  be  drawn  by  me  or 
her  shall  be  turned  over  to  my  executors  and  trustees  as  the 
same  constitute  a  part  of  my  estate."  In  codicil  No.  2  he 
makes  no  reference  to  the  character  of  his  property,  and  there 
was  no  evidence  tending  to  show  when  codicil  No.  1  was  exe- 
cuted. Codicil  No.  2  was  made  shortly  before  the  last  will 
of  Crowley,  which  was  offered  in  evidence  and  is  dated  Decem- 
ber 3, 1912,  and  revoked  all  prior  willa.  In  this  will  he  made 
a  declaration  similar  to  that  found  in  the  will  of  1909 ;  also, 
"that  all  moneys,  bank  accounts,  stocks,  bonds  and  other 
securities  now  in  the  joint  name  or  joint  custody  of  myself 
and  wife,  constitute  a  part  of  my  said  separate  estate  and 
are  to  be  administered  upon  by  my  said  executor  pursuant  to 
the  terms  of  this  will."  In  his  last  will  he  devised  the  resi- 
dence property  to  his  wife  and  one-half  of  all  other  property 
for  her  life.  These  wills  were  admitted  subject  to  a  motion 
to  strike  out,  subsequently  made  and  granted,  on  the  ground 
that  they  were  incompetent,  irrelevant,  and  immaterial,  and 
on  the  further  ground  that  the  instruments  were  self-serving 
declarations,  and  hearsay,  and  not  binding  in  any  way  upon 
this  plaintiff,  and  are  not  competent  to  change  the  contract 

Mrs.  Crowley  testified  that  she  never  knew  that  her  husband 
had  made  a  will  until  after  his  death,  and  was  never  con- 
sulted as  to  any  provisions  in  any  will,  and  had  no  knowledge 
that  he  had  made  a  will  until  after  he  died. 

Appellant,  in  support  of  its  contention  that  the  ruling  was 
error,  cites  the  following  California  cases :  Ruiz  v.  Dow,  113 
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Cal.  490,  497,  [45  Pac.  867] ;  Sprague  v.  Walton,  145  Cal. 
228,  [78  Pac.  645] ;  KyU  ▼.  Craig,  125  Cal.  107,  [57  Pac. 
791] ;  Estate  of  HaU,  154  Cal.  527,  [98  Pac.  269] ;  Fanning 
▼.  Oreen,  156  Cal.  279,  [104  Pac.  308] ;  Fvlkerson  v.  Stiles, 
156  Cal.  703,  [26  L.  E.  A.  (N.  S.)  181, 105  Pac.  966] ;  Cooney 
V.  Olynn,  157  Cal.  583,  588,  [108  Pac.  5061;  Buna  v.  Williams, 
162  Cal.  444,  451,  [122  Pac.  1082] ;  wdUams  v.  Kidd,  170 
Cal.  631,  [151  Pac.  1] ;  Bertelsen  v.  Bertelsen,  7  Cal.  App. 
258,  261,  [94  Pac.  80]. 

In  Buiz  y.  Dow  the  declarations  were  against  interest  and 
not  in  disparagement  of  title.  So  also  in  Sprague  v.  Walton. 
In  the  Estate  of  EaU  the  declarations  were  made  at  the  time 
the  husband  executed  the  deed  to  his  wife,  and  showed  an 
intention  to  retain  absolute  ownership  during  his  lifetime,  and 
have  title  pass  only  upon  his  death.  The  rule  of  res  gestae 
applied.  Fanning  v.  Oreen  was  not  a  case  involving  declara- 
tions, but  concerned  the  admissibility  of  testimony  of  the 
grantor  as  to  his  intention  in  making  the  deed.  The  court 
hdd  that  a  witness  may  be  examined  as  to  the  intent  with 
which  he  did  a  certain  act  where  that  intent  is  a  material 
thing  in  the  action.  In  Fvlkerson  v.  Stiles  the  question  was 
the  same.  So  also  in  Buno  y.  WUliams.  In  Cooney  y.  Olynn 
the  evidence  showed  that  the  will  which  was  held  admissible 
was  intimately  connected  with  the  deed  made  two  or  three 
days  later.  The  court  said:  "Under  the  circumstances  ap- 
pearing here,  the  fact  of  the  execution  of  the  will  by  Mr.  Gal- 
lagher, the  devise  of  this  property  to  Mrs.  Cooney,  its  subse- 
quent destruction  at  the  instance  of  the  defendant  and  the 
execution  of  the  deed  in  lieu  thereof  in  trust  for  Mrs.  Cooney, 
would  be  material  and  competent  evidence  to  establish  the 
eonstructiye  trust  alleged.  The  evidence  should  have  been 
admitted." 

WUliams  y.  Kidd  is  particularly  relied  upon  by  appellant. 
The  vital  question  in  that  case  was :  Did  the  grantor  of  the 
land,  when  he  placed  a  deed  in  the  hands  of  a  third  party 
to  be  delivered  at  the  death  of  the  grantor,  intend  that  the 
title  to  the  property  should  pass  presently  to  the  grantee  f 
The  court  held  that  "the  solution  of  this  case  is  grounded 
entirely  on  the  intention  of  the  grantor  and  this  essential 
matter  of  intention  is  a  question  of  fact  to  be  determined  by 
the  trial  court  from  a  consideration  of  all  the  evidence  in  a 
given  case  bearing  upon  the  question";  that  "acts  and  de^ 
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larations  of  a  grantor  made  after  he  has  parted  with  the  title 
to  the  property  and  in  disparagement  of  it  are  inadmissible 
when  made  in  the  absence  of  the  grantee,  but  where  the  very 
question  at  issue  is  as  to  whether  the  grantor  had  ever  parted 
with  title,  the  conduct  and  declarations  of  the  grantor  subse- 
quently to  the  making  of  the  deed  are  admissible  as  bearing 
upon  the  issue  as  to  whether  there  had  been  a  delivery  of 
the  deed/'  (Syllabus.)  The  facta  in  that  case  were  such 
as  probably  never  before  occurred,  and  will  never  again  occur, 
and  are  not  to  be  overlooked  as  a  controlling  factor  in  apply- 
ing the  rules  there  laid  down.  We  cannot  for  a  moment 
believe  that  the  court  intended  to  sweep  aside  all  established 
rules  upon  the  question  of  the  admissibility  of  declarations 
by  a  grantor  made  subsequently  to  the  grant.  Indeed,  the 
oourt  distinctly  states  that  declarations  made  after  he  has 
parted  with  his  title,  and  in  the  absence  of  the  grantee,  are 
inadmissible.  In  the  WiUiams  ▼.  Kidd  case  the  very  question 
at  issue  was  as  to  whether  the  grantor  had  parted  with  title  or 
had  in  fact  delivered  the  deed.  The  facts  and  circumstances 
attending  the  transaction  were  very  fully  brought  out  in  the 
opinion  and  are  too  numerous  to  be  here  repeated.  Briefly, 
the  grantor  was  a  large  owner  of  real  property ;  he  conceived 
the  plan  of  disposing  of  it  to  take  effect  at  his  death  and» 
called  in  his  clerk,  Eidd,  who  was  a  notary,  to  help  him  work 
out  his  plan.  Eidd  got  together  what  data  he  could  but  in- 
formed Williams  that  he  thought  he  was  hardly  capable  to 
do  the  work.  It  involved  the  necessity  of  making  thirty  or 
forty  different  deeds.  The  work  was,  however,  commenced, 
and  four  deeds  were  made  out  and  signed  by  Williams — one 
to  his  niece,  Laura  Miller  (the  deed  to  a  certain  warehouse 
property),  and  three  others  to  members  of  his  family.  The 
deed  involved  was  signed  and  acknowledged  by  Williams,  who 
handed  it  to  Eidd  ''with  instructions  to  the  latter  to  keep  the 
same  and  to  give  it  to  Laura  Miller,  the  grantee  named  therein, 
after  he  (Williams)  was  dead'';  Eidd  took  the  deed  and  kept 
it  in  the  safe  where  the  papers  of  Williams  were  kept  until 
the  death  of  Williams,  eight  years  later,  when  he  delivered 
it  to  the  grantee,  who  had  meanwhile  become  his  wife ;  noth- 
ing further  was  done  toward  carrying  out  Williams'  plan; 
the  other  three  deeds  were  not  delivered,  and  were  not  after- 
ward seen ;  the  original  plan  seems  to  have  been  abandoned ; 
Williams  continued  to  control  and  manage  all  of  his  property 
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as  before,  to  the  day  of  his  death,  and  the  plan  he  had  con- 
ceived was  never  again  mentioned ;  he  did  not  recall  the  deed 
placed  in  Eidd's  hands  and  never  referred  to  it  afterward; 
he  spent  several  thousand  dollars  improving  the  property 
embraced  in  the  Laura  Miller  deed;  at  one  time,  in  Kidd's 
presence,  an  offer  was  made  by  a  buyer  to  purchase  this  prop- 
erty from  Williams,  who  claimed  to  own  it,  but  he  declined 
to  consider  a  sale  unless  it  included  the  hotel  property;  Kidd, 
at  that  time,  and  at  no  time,  reminded  Williams  that  he  had 
conveyed  this  warehouse  property  to  Miss  Miller.  The  fore- 
going are  some  of  the  many  acts  and  circumstances  which 
the  court  held  to  be  admissible  as  tending  to  throw  light  on 
the  vital  question  whether  there  had  been  a  delivery  of  the 
deed  with  the  intention  of  presently  passing  title.  One  must 
read  the  very  able  and  exhaustive  opinion  in  the  case  fully 
to  appreciate  the  rulings  which  the  court  felt  constrained  to 
make.  We  fail,  however,  to  discover  that  the  case  is  in  any 
fair  sense  controlling  here. 

It  seems  to  us  that  the  parties  interested  in  the  fund  now 
involved,  dealt  with  it  under  an  agreement  so  clear  and  un- 
mistakable in  its  meaning  and  intent  as  to  leave  no  room 
for  doubt  concerning  their  object  originally  in  opening  the 
account,  and  in  their  treatment  of  it  from  January  5,  1909, 
when  it  was  opened,  until  January  17, 1913,  when  the  last  en- 
try in  the  pass-book  appears,  four  days  before  Mr.  Crowley's 
death.  He  and  his  wife  had  been  depositing  and  drawing  out 
money  from  this  account,  amounting  to  many  thousands  of 
dollars,  under  an  agreement  declaring  all  moneys  deposited  to 
be  "the  joint  property  with  right  of  survivorship  of  the  un- 
dersigned, and  payable  to  us  or  either  of  us,  or  to  the  survivor 
of  us,"  and  further  declaring  that  "this  right  was  without  ref- 
erence to  the  original  ownership  of  such  moneys ;  the  act  of  so 
depositing  said  moneys,  being  absolute  termination  of  any 
original  ownership  thereof."  Under  such  circumstances,  upon 
what  principle  can  we  say  that  a  declaration  of  the  husband  in 
his  wiU,  made  without  her  knowledge  or  consent,  that  all  his 
property  is  separate  property  is  admissible  in  disparagement 
of  the  interest  of  his  surviving  wifef  To  do  so  would  be  to 
hold  that  declarations  purely  self-serving,  and  in  direct  con- 
tradiction to  the  terms  of  the  written  instrument  of  the  two 
spouses,  are  admissible.  Here  was  a  transaction  commenced 
under  a  written  declaration  of  the  parties  thereto  whereby 
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the  defendant  became  the  trostee  as  custodian  of  the  fund 
deposited  with  it.  This  trust  relation  existed  and  was  recog- 
nized and  acted  upon  by  Mr.  Crowley  and  his  wife  to  the  day 
of  his  death,  and  the  fund  then  remaining  in  the  hands  of 
defendant  by  virtue  of  the  executed  agreement,  as  we  think, 
became  the  property  of  the  plaintiflE  by  right  of  survivorship. 

The  declarations  made  in  the  will  of  Timothy  Crowley  were 
inadmissible  as  evidence  of  an  intention  other  than  that  ex- 
pressed in  this  executed  agreement.  {Bowe  v.  Hibemia 
Savings  A  Loan  Society,  134  Cal.  406,  [66  Pac.  569] ;  Eaton 
▼.  Locey,  22  Cal.  App.  769,  [136  Pac.  534] ;  BatcheUer  v. 
Whittier,  12  Cal.  App.  262,  [107  Pac.  141];  Buhfson  v. 
BiUings,  140  Cal.  452,  [74  Pac.  35].)  It  is  true  that  the  first 
will  was  made  two  or  three  months  after  the  first  deposit  was 
made,  but  its  provisions  were  unknown  to  plaintiff  and,  so 
far  as  appears,  to  their  trustee.  The  testator  continued,  as 
did  plaintiff,  to  recognize  the  account  with  the  bank  as  con- 
trolled by  their  written  agreement  by  an  unbroken  series  of 
acts  inconsistent  with  the  declarations  in  the  will,  and  it  was 
not  until  he  made  the  will  on  December  3,  1912,  a  little  over 
a  month  before  his  death,  that  he  made  any  declarations  as 
to  moneys  in  bank,  in  the  joint  name  of  himself  and  wife, 
being  a  part  of  his  separate  estate.  Codicil  No.  1  to  the  first 
will  bore  no  date,  and  we  must  presume  that  it  was  executed 
after  the  will  was  made,  but,  so  far  as  we  know,  it  may  have 
been  made  long  after,  and  it  is  fair  to  presume  that  it  was 
made  while  both  he  and  his  wife  were  treating  the  account 
as  described  in  their  written  agreement. 

It  was  held,  in  BtUofson  v.  Billings,  140  Cal.  452,  [74  Pac. 
35],  that  self-serving  declarations  by  a  decedent,  made  out- 
side of  the  presence  of  the  person  affected  thereby,  are  inad- 
missible. Speaking  of  the  rule  of  res  gestae,  it  was  held  that 
self-serving  declarations,  made  long  subsequent  to  the  con- 
tract sought  to  be  enforced,  are  not  admissible  as  being  part 
of  the  res  gestae.  ''A  declaration  to  be  admissible  as  part  of 
the  res  gestae,  must  be  an  incident,  or  the  natural  and  spon- 
taneous outgrowth  of  the  main  occurrence  in  question,  and 
must  exclude  the  notion  of  deliberation,  or  calculation,  or 
design  to  make  evidence  for  future  purposes.''     (Syllabus.) 

Appellant  claims  that  the  deposit  account  ''did  not  div£st 
Crowley  of  his  ownership  of  the  funds,  or  make  Eatherine 
Crowley  a  joint  tenant  as  to  such  funds."    In  support  of  his 
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claim  appellant  cites  Denigan  v.  Hibernia  Savings  dk  Loan 
Society,  127  CaL  137,  [59  Pac.  389].  In  that  case  the  deposit 
was  made  by  Ellen  Denigan  of  funds  concededly  her  separate 
property.  She  received  a  pass-book  "entitled  No.  133269, 
Frank  Denigan  or  Ellen  Denigan  in  account  with  the  Hibernia 
Savings  &  Loan  Society.''  Frank  Denigan  was  the  husband 
of  Ellen.  Later  Ellen  died,  and  Frank  caused  this  deposit 
and  its  accumulations  to  be  transferred  to  an  account  entitled 
**No.  212,145,  Francis  Denigan  or  James  Denigan  in  account" 
with  the  Hibernia  Bank.  Still  later  Frank  died,  and  the 
question  arose  whether  Frank  had  acquired  a  right  to  this 
fund  superior  to  that  of  the  personal  representatives  of  Ellen. 
The  court  said:  ''As  it  was  conceded  at  the  trial  that  at  the 
time  the  money  was  deposited  by  Ellen  it  was  her  separate 
property,  it  was  incumbent  upon  anyone  setting  up  a  daim 
thereto  against  her  personal  representatives  to  show  that  he 
had  in  some  way  acquired  her  title.  There  is  nothing  in  the 
record  herein  showing  any  declarations  or  conversations  re- 
specting the  purpose  of  making  the  deposit  in  the  form  in 
which  it  was  made,  or  the  circumstances  under  which  the 
deposit  was  made,  "except  the  form  of  the  pass-book.  ...  ''It 
is  not  shown  that  the  husband  had  any  possession  of  the  bank- 
book until  after  the  death  of  his  wife.  .  .  .  The  form  in  which 
the  deposit  was  made  is  entirely  consistent  with  a  desire  on 
the  part  of  the  wife  to  give  her  husband  authority  to  withdraw 
money  from  the  bank  from  time  to  time  as  he  might  need  it 
and  it  should  not  be  held  that  she  intended  to  part  with  her 
title  thereto  by  reason  of  an  ambiguous  phrase,  which  is  quite 
consistent  with  a  contrary  purpose."  It  was  held  that  the 
administrator  of  Ellen's  estate  was  entitled  to  judgment.  A 
glance  at  the  facts  in  that  case,  and  the  case  here,  shows  that 
they  are  essentially  unlike.  In  the  case  here  the  purpose  of 
the  deposit  was  expressly  stated,  and  the  character  of  the 
funds  deposited,  whether  separate  or  community  property, 
was  expressly  disposed  of,  and  both  parties  to  the  deposit  had 
possession  of  the  pass-books,  and  both  drew  out  money  under 
their  declared  purpose  in  making  the  deposit,  and  both  ex- 
pressly stated  what  should  become  of  the  fund  in  case  of  the 
death  of  either. 

We  have  been  cited  to  no  case  and  have  been  cited  to  no 
principle  which  convinces  us  that  the  learned  trial  court  was 
in  error  in  its  conclusions  of  law  or  in  its  judgment. 
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We  infer  from  the  provisions  of  the  last  will  of  Crowley 
that  he  died  possessed  of  much  property  aside  from  the  bal- 
ance left  in  this  deposit  account.  With  that  property  we  are 
not  concerned,  but  as  to  the  deposit  balance  we  think  there 
can  be  no  doubt  of  plaintiff's  right  to  it. 

The  jndgment  is  affirmed. 

Bnmetti  J.,  and  Hart,  J.,  concurred. 


[Gtr.  No.  1725.    Seeond  AppeUate  Difltriet.— March  17,  1016.] 

GEO.  J.  HOUSE  et  al.,  Copartners,  Appellants,  v.  WILD- 
TAM  C.  FRY  et  al.,  Respondents. 

Nbouoenoi — ^Damags  to  Motoe  Truck — Collision  With  Automobiub— 
EvmsNGB— Pboxiicats  Causs  ov  Injubt. — ^In  this  ftction  for  dam- 
ages to  a  motor  tmck  from  a  collision  with  an  automobile  driven 
by  one  of  the  defendants,  while  the  latter  was  attempting  to  pass 
the  former  npon  a  city  street,  it  is  held,  under  the  eyidence,  that 
the  proximate  and  effective  cause  of  the  collision  was  the  violation 
by  the  defendant  of  the  provision  of  the  street  ordinance  requiring 
the  driver  of  any  vehicle,  in  overtaking  and  passing  any  other 
vehicle,  to  pass  to  the  left,  and  not  to  drive  to  the  right  until  clear 
of  such  vehicle,  and  not  the  violation  by  the  plaintiff  of  the  pro- 
vision of  the  ordinance  requiring  the  driver  of  any  vehicle  to  keep 
as  close  to  the  right-hand  curb  as  possible  on  all  occasions. 

Id.— Liabiijtt  or  Hinob  vob  Tobt. — A  minor  is  civilly  liable  for  a  wrong 
done  by  hinL 

Id.— Nbougsngb  of  CHAunrxuB^-LuBiLiTT  ov  OwNEB.— The  owner  of 
the  automobile  is  liable  for  the  negligence  of  the  chauffeur,  not- 
withstanding the  latter  was,  at  the  time  of  such  coUiuon,  driving 
the  car  in  violation  of  insttuctions  of  the  owner  to  wait  for  further 
orders  before  proceeding  on  the  trip,  where  it  appears  that  such 
driver  was,  at  soeh  time,  on  his  way  to  a  telephone  to  obtain  such 
Instroctioiis. 

Id^— ICasteb  akd  Sbbvamt— Disbboabd  of  iNSTBuonoNs — When  Mastxb 
Ijablx. — ^Where  the  servant  aetk  within  the  general  scope  of  his 
authority,  notwithstanding  the  fact  that  he  may  be  disregarding 
the  directions  of  the  employer,  the  latter  may  be  held  liable. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Los 
Angeles  County.    Wm.  D.  Dehy,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Earle  M.  Daniels,  and  Julius  Y.  Patrosso,  for  Appellants. 

Hanson,  HacUer  &  Heath,  for  Respondents. 

CONRET,  P.  J.— On  February  21, 1914,  Lester  House,  one 
of  the  plaintiflBs,  was  driving  a  motor  truck  easterly  on  Sunset 
Boulevard  in  the  city  of  Los  Angeles.  The  defendant  Lawrence 
Fry,  at  the  same  time  was  driving  an  automobile,  the  property 
of  the  defendant  William  C.  Fry,  easterly  on  the  same  street, 
in  the  rear  of  the  truck.  While  endeavoring  to  pass  the  truck 
the  automobile,  when  it  came  to  the  place  where  it  was  even 
with  the  truck,  was  two  or  three  feet  distant  from  the  truck  and 
was  moving  at  the  rate  of  more  than  twenty  miles  per  hour 
and  the  truck  was  moving  at  the  rate  of  eighteen  miles  per 
hour.  Fry  did  not  blow  tiie  horn,  or  give  any  other  warning 
of  his  approach,  and  in  passing  the  truck  did  not  give  any 
signal  indicating  his  intention  to  change  the  course  of  the 
automobile,  and  House  did  not  know  that  the  automobile  was 
there  until  the  two  vehicles  were  even  with  each  other,  travel- 
ing side  by  side.  Thereupon  Fry  turned  toward  the  right 
for  the  purpose  of  passing  in  front  of  the  truck,  and  the 
right  rear  wheel  of  the  automobile  collided  with  the  front 
left  wheel  of  the  truck.  By  the  force  of  this  collision  the 
steering-rod  of  the  truck  was  broken  so  that  the  driver  had 
no  further  control  of  his  machine,  and  it  ran  into  the  curb 
on  the  right-hand  side  of  the  road,  causing  further  injuries  to 
the  truck.  By  this  action  the  plaintiffs  seek  to  recover  dam- 
ages for  the  injuries  to  the  truck.  From  a  judgment  in  favor 
of  the  defendants  the  plaintiffs  appeal. 

Ordinance  No.  24,360  of  the  city  of  Los  Angeles  is  an  ordi- 
nance regulating  the  operation  of  vehicles  upon  streets.  It  is 
conceded  that  the  accident  in  question  occurred  in  a  portion  of 
the  city  where,  under  the  terms  of  the  ordinance,  it  is  unlaw- 
ful to  travel  in  excess  of  twenty  miles  per  hour.  Sections  6, 
8,  9  and  10  of  the  ordinance  are  as  follows : 

*'Sec.  6.  The  driver  of  any  vehicle,  upon  meeting  any 
other  vehicle  at  any  place  upon  any  street  shall  turn  to  the 
right,  and,  on  all  occasions,  shall  travel  on  the  right-hand  side 
of  such  street,  and  as  near  the  right-hand  curb  thereof  as  pos- 
sible. •  •  • 
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"  Sec.  8.  The  driver  of  any  vehicle  shall,  in  overtaking  and 
passing  any  other  vehicle  in  or  upon  any  street,  pass  to  the 
left  of  such  vehicle,  and  shall  not  drive  to  the  right  until  dear 
of  such  vehicle,  and  the  driver  of  such  vehicle  being  so  over- 
taken and  passed  shall  give  way  to  the  right. 

**Sec.  9.  The  driver  of  any  vehicle  moving  slowly  in,  along 
or  upon  any  street  shall  keep  such  vehicle  as  close  as  possible 
to  the  curb  on  the  right,  allowing  more  swiftly  moving  vehicles 
free  passage  to  the  left. 

"Sec.  10.  The  driver  of  any  vehicle,  in  or  upon  any  street, 
shall  before  turning,  stopping  or  changing  the  course  of  such 
▼ehicle,  and  before  turning  such  vehicle  when  starting  the 
same,  first  see  that  there  is  sufficient  space  for  such  movement 
to  be  made  in  safety,  and  shall  then  give  a  plainly  visible  or 
audible  signal  to  the  police  officer  in  charge  of  the  crossing  or 
to  the  drivers  of  vehicles  behind  the  vehicle  so  turning,  stop- 
ping, changing  its  course  or  turning  from  a  standstill,  of  his 
intention  to  make  such  movement.  Such  signal  shall  be  given 
by  raising  the  hand  or  whip  and  indicating  with  it  the  direc- 
tion in  which  the  turn  is  to  be  made." 

Lawrence  Pry  is  the  son  of  William  C.  Fry,  and  at  the  time 
of  this  accident  Lawrence  was  a  minor  aged  twenty  years ;  but 
the  plaintiffs  are  not  asserting  any  liability  of  defendant 
William  C.  Fry  on  account  of  the  fact  that  the  codef endant  is 
Ilia  son.  The  plaintiffs  do  claim,  however,  that  such  liability 
exists  upon  the  ground  that  the  automobile  was  the  property 
of  William  C.  Pry,  and  was  being  driven  by  Lawrence  Pry 
for  the  benefit  and  under  the  direction  and  control  of  William 
C.  Pry.  It  is  charged  that  the  defendant,  Lawrence  Fry,  at 
tile  time  in  question  drove  the  automobile  in  a  manner  con- 
trary to  the  ordinance,  and  in  a  negligent,  dangerous,  and 
highly  reckless  manner. 

Sunset  Boulevard,  at  the  place  where  this  accident  occurred, 
is  a  street  about  one  hundred  feet  wide  on  which  is  located  a 
double-track  electric  street  railway.  At  the  point  in  question 
the  distance  from  the  south  curb  of  the  street  to  the  nearest 
railroad  track  is  twenty-nine  feet  At  the  time  of  the  accident 
the  truck  was  carrying  a  load  of  one  ton,  the  left  wheels  of 
the  track  were  distant  two  feet  south  from  the  most  southerly 
rail  of  the  railroad  tracks,  and  the  right  wheels  of  the  truck 
were  distant  twenty-one  feet  from  the  curb,  the  distance  be- 
tween the  wheels  of  the  truck  being  about  six  feet.    There 
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i¥as  at  that  time  no  obstruction  in  front  of  the  automobile  in 
the  direction  in  which  these  vehicles  were  moving,  and  the 
automobile  could  have  continued  in  a  straight  line  until  it 
had  passed  entirely  clear  of  the  truck  without  incurring  any 
additional  danger. 

The  automobile  was  used  principally  for  business  of  defend- 
ant William  C.  Fry,  but  was  sometimes  used  by  his  family 
with  his  permission.  William  C.  Fry  did  not  know  how  to 
operate  the  machine,  and  was  accustomed  to  have  it  driven 
for  him  by  his  son  when  the  father  needed  it  for  business 
purposes.  On  the  afternoon  in  question  William  C.  Fry 
telephoned  to  his  home  that  Lawrence  should  wait  there  for 
him  until  William  C.  Fry  would  telephone  for  the  son  to  come 
down  to  the  city  and  meet  him;  but  instead  of  waiting  for 
further  orders,  Lawrence  started  away  in  the  automobile  to 
go  to  a  telephone  in  order  to  ascertain  where  his  father  was 
so  that  he  could  bring  him  home.  While  driving  the  car  under 
these  circumstances,  and  before  receiving  further  orders  from 
his  father,  Lawrence  drove  the  automobile  easterly  on  Sunset 
Boulevard  to  the  place  where  the  accident  occurred.  Prior 
to  the  time  of  this  accident  William  C.  Fry  had  given  a  gen- 
eral instruction  to  his  son  not  to  take  the  car  out  for  more 
than  ''a  short  distance,"  unless  William  C.  Fry  was  at  home 
and  gave  him  permission.  With  this  limitation,  he  had  not 
objected  to  his  son  taking  the  machine  out  for  the  boy's  own 
purposes. 

Inasmuch  as  the  findings  of  the  court  are  in  favor  of  the 
defendants,  we  have  made  the  foregoing  statement  of  facts  in 
part  upon  undisputed  evidence,  and,  wherever  the  evidence 
was  conflicting,  we  have  stated  the  facts  most  favorably  to  the 
defendants,  in  accordance  with  the  presumption  which  on 
appeal  runs  in  favor  of  the  findings  wherever  there  is  a  sub- 
stantial conflict  in  the  evidence. 

The  court  found  that  it  is  not  true  that  the  defendant  Law- 
rence Fry  at  the  time  in  question  was  driving  the  automobile 
for  the  benefit  of  the  defendant  William  C.  Fry,  and  under  his 
direction  and  control,  but,  on  the  contrary,  found  that  it  was 
being  driven  without  the  knowledge  or  consent  of  William  C. 
Fry,  and  contrary  to  his  express  orders  and  commands.  The 
court  further  found  that  the  automobile,  at  the  time  in  ques- 
tion, was  not  being  driven  unlawfully  or  in  a  manner  contrary 
to  the  ordinance,  or  in  a  negligent,  dangerous,  and  reckless 
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manner;  and  found  that  the  plaintiff,  Lester  House,  at  the 
time  and  place  in  question  was  not  lawfully  operating  the 
motor  truck  and  was  not  attempting  to  proceed  exercising  due 
care  and  reasonable  caution ;  that  the  plaintiff,  Lester  House, 
was  not  driving  his  truck  as  close  to  the  right-hand  curb  as 
possible,  as  required  by  the  ordinance;  that  defendant,  Law- 
rence Fry,  in  order  to  pass  the  plaintiff,  was  compelled  to 
drive  over  and  across  the  street-car  tracks  lying  in  the  street; 
that  the  plaintiff,  Lester  House,  saw  defendant  Lawrence  Fry, 
and  saw  that  he  was  endeavoring  to  pass  the  truck  by  driving 
by  the  plaintiff,  but  that  House  did  not  give  way  to  the  right 
as  required  by  the  ordinance;  and  that  the  said  violations  of 
the  ordinance  by  the  plaintiff,  Lester  House,  contributed 
directly  and  proximately  to  cause  the  accident. 

Appellants  challenge  the  sufficiency  of  the  evidence  to  sup- 
port these  findings  of  fact,  and  it  becomes  our  duty  to  deter- 
mine whether  the  evidence  to  which  we  have  referred  is 
sufficient  to  sustain  these  findings. 

Section  9  of  the  ordinance  is  not  applicable  to  this  case. 
The  truck,  moving  at  the  rate  of  eighteen  miles  per  hour, 
could  not  be  said  to  be  traveling  *' slowly,"  since  the  limit  of 
lawful  speed  under  that  ordinance,  at  the  place  of  the  accident, 
IS  twenty  miles.  The  truck  was  being  operated  in  violation  of 
section  6,  in  that  it  was  not  kept  reasonably  near  to  the  right- 
hand  curb.  But  the  fact  that  the  automobile  had  passed  to 
the  left  of  the  truck,  with  ample  space  between  them,  and  had 
a  free  way  open  before  it,  compds  the  conclusion  that  the 
negligence  of  House,  in  traveling  farther  from  the  curb  than 
he  should  have  done,  was  not  a  direct  and  proximate  cause 
of  the  collision.  Therefore  the  defense  of  contributory  negli- 
gence, pleaded  by  the  defendants  in  their  answer,  is  not  sus- 
tained by  the  evidence. 

The  defendant,  Lawrence  Fry,  was  guilty  of  negligence,  and 
violated  the  requirements  of  section  8,  in  that  he  drove  to 
the  right,  while  endeavoring  to  pass  in  front  of  the  truck, 
before  his  automobile  was  clear  of  the  truck;  and  his  neg- 
ligence was  the  proximate  and  sole  effective  cause  of  the 
collision.  No  warning  having  been  given  to  House  of  the 
approach  of  the  automobile,  he  did  not  learn  of  its  presence 
imtil  it  was  too  late  for  him  to  avoid  the  collision  by  turning 
to  the  right  (which  under  section  8  would  have  been  his  duty), 
and  his  failure  to  turn  to  the  right  was  not,  under  the  circum- 
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stances,  negligence  causing  or  contributing  to  the  occurrence 
of  the  collision.  It  follows  that  the  plaintiffs  were  entitled 
to  judgment  against  the  defendant  Lawrence  Fry.  "A  minor 
...  is  civilly  liable  for  a  wrong  done  by  him.  .  •  •  "  (Civ. 
Code,  sec.  41.) 

The  court's  finding  that  the  automobile  was  being  driven 
without  the  knowledge  of  William  C.  Pry,  and  contrary  to 
his  express  order,  is  sustained  by  the  evidence.  He  had  sent 
n  telephone  instruction,  which  was  communicated  to  his  son, 
to  wait  at  home  for  further  orders,  and  this  instruction  was 
disobeyed.  But  it  also  appears,  without  conflict,  that  the  trip 
was  being  made  for  a  purpose  within  the  general  scope  of  the 
authority  of  Lawrence  Pry  as  chauffeur  for  his  codefendant, 
and  for  the  purpose  of  finding  William  C.  Pry  to  bring  him 
home,  as  was  customary  with  them.  "Where  the  servant  acts 
within  the  general  scope  of  his  authority,  notwithstanding  the 
fact  that  he  may  be  disregarding  directions  of  the  employer, 
the  employer  may  be  held  liable.  (1  Shearman  and  Bedfield 
on  Negligence,  5th  ed.,  sec.  145  et  seq.) "  (Adams  v.  Weisen- 
danger,  27  Cal.  App.  590,  [150  Pac.  1016].)  On  the  facts  of 
this  case,  the  plaintiffs  were  entitled  to  recover  against  both 
defendants. 

The  judgment  is  reversed. 

STames,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  14,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  May  15,  1916. 


[Civ.  No.  1589.    Fin«  Appellate  District.— March  20,  1916.] 

D.  L.  POX,  Respondent,  v.  WINDEMERE  HOTEL  APART- 
MENT  COMPANY  et  al.,  Appellants. 

LoDonvG-Honss— What  CoNSTiTUTEs.—Where  a  house  is  under  the  direet 
•ontrol  and  mperTision  of  the  owners,  rooms  are  famished  and 
attended  to  by  them,  and  they  or  their  servants  retain  the  keys 
thereto,  a  person  renting  such  a  room  makes  himself  a  lodger  and 
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not  a  tenant,  and  the  owners  are  lodging-house  keepers,  within  the 
meaning  of  section  1861  of  the  Civil  Code,  giving  such  a  person  a 
Hen  as  seenrity  for  unpaid  rent. 
lb. — Claim  and  Delivkbt — ^Tbunk  and  Contents  Held  fob  Unpaid 
Bent  —  Tender  —  Matsbial  Issue  —  Findings. — In  an  action  of 
claim  and  deliverj  to  recover  a  certain  trunk  and  its  contents  bj  one 
claiming  to  be  the  owner,  in  which  action  defendants  claim  a  lien 
under  section  1861  of  the  Civil  Code  to  secure  unpaid  rent,  whether 
or  not  a  legal  tender  of  the  amount  alleged  to  be  due  was  made, 
is  a  material  issue  upon  which  a  finding  should  be  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hiram  E.  Casey,  for  Appellants. 

Wm.  O.  Weiss,  for  Respondent 

EIERRIOAN,  J. — ^This  is  an  action  in  claim  and  delivery 
brought  by  plaintiff  to  recover  a  certain  trunk  and  its  con- 
tents, in  possession  of  the  defendants,  of  which  plaintiff 
claimed  to  be  the  owner.  The  defendants,  answering,  alleged 
that  they  came  into  possession  of  the  property  as  lodging- 
house  keepers,  and  that  they  detained  it  by  virtue  of  a  lien, 
given  to  them  as  such  by  the  provisions  of  section  1861  of  the 
Civil  Code,  as  security  for  the  payment  of  the  sum  of  $13.60 
claimed  to  be  due  to  them  from  plaintiff. 

The  case  went  to  trial,  and  the  plaintiff  recovered  judgment 
for  the  return  of  the  property,  or  its  value  in  case  its  return 
could  not  be  had,  the  value  being  found  by  the  court  to  be 
$750.    Defendants  appeal. 

It  appears  that  the  plaintiff  occupied  three  rooms,  paying 
therefor  $55  per  month,  in  the  certain  premises  conducted  by 
the  defendants  known  as  the  Windemere  Hotel  Apartments ; 
that  he  quit  possession  of  his  rooms  owing  to  the  defendants 
the  sum  of  $13.60,  and  the  latter  refused  to  allow  him  to 
remove  the  personal  property  in  question  from  the  premises, 
claiming,  as  above  indicated,  that  they  had  a  lien  thereon  to 
secure  payment  of  the  amount  due  them.  Plaintiff  offered 
testimony  to  show  that  he  had  tendered  this  amount  to  the 
defendants,  but  that  they  had  refused  to  accept  it.  The  testi- 
mony, however,  upon  this  question  was  conflicting,  and  the 
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court  failed  to  make  any  finding  whatever  upon  the  subject, 
but  rendered  judgment  in  favor  of  plaintiff. 

In  support  of  the  judgment  it  is  the  contention  of  plaintiff 
that  the  defendants  were  not  lodging-house  keepers  within  the 
meaning  of  section  1861  of  the  Civil  Code,  and  were  therefore 
not  entitled  to  a  lien. 

Upon  this  question  the  evidence  shows  that  the  defendants 
resided  upon  the  premises  and  at  all  times  had  control  and 
supervision  over  the  same;  that  they  had  a  hotel-keeper's 
license;  that  they  offered  for  rent  and  rented  rooms  by  the 
day,  week,  or  month,  or  from  month  to  month;  that  the  prem- 
ises consisted  of  fifty-eight  apartments  or  suites  of  rooms; 
that  all  rooms,  including  those  let  to  the  plaintiff,  were  rented 
completely  furnished;  that  the  defendimts  retained  keys  to 
all  the  suites  or  apartments,  and  had  access  to  them  at  all 
times  for  the  purpose  of  keeping  them  in  order;  that  they 
furnished  the  necessary  linen,  kept  the  carpets  and  windows 
clean,  swept  the  hallways  and  removed  the  garbage,  and  in 
fact,  it  may  be  inferred  from  the  record,  that  they  also 
furnished  the  necessary  light  and  heat,  and  did  ever3rthing 
that  lodging-house  keepers  usually  do  in  the  maintenance  of 
a  lodging-house. 

Such  was  the  showing  made  by  the  defendants.  On  the 
other  hand,  there  was  no  attempt  made  by  the  plaintiff  to 
distinguish  the  defendants'  business  as  thus  conducted  from 
the  ordinary  lodging-house ;  in  other  words,  there  was  no  show- 
ing, for  example,  that  the  building  was  divided  into  separate 
sets  of  apartments  or  suites  of  rooms  intended  as  homes  or  for 
the  residence  of  families  living  independentiy  of  one  another, 
and  in  which  each  family  or  household  is  provided  with  rooms, 
including  kitchen,  bathroom,  and  toilet.  These  are  elements 
which  would  tend  to  constitute  an  apartment  house  (3  Cor- 
pus Juris.,  251).  If  such  evidence  had  been  produced  a 
different  question  would  have  been  presented  for  determina- 
tion. Under  the  circumstances  of  this  case  the  mere  fact  that 
the  word  ''apartment"  appears  as  a  portion  of  the  designa- 
tion of  the  premises  is  not  sufScient  to  overcome  the  evidence 
in  the  case  tending  to  show  that  the  premises  were  in  fact 
a  lodging-house.  A  lodging-house  is  none  the  less  such  be- 
cause it  contains  furnished  apartments  that  are  let  out  by  the 
week  or  month  (Cromwell  v.  Stephens^  2  Daly  (N.  Y.),  15). 
Where,  as  here,  the  testimony  shows  that  the  house  was  under 
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the  direct  control  and  aupervision  of  the  owners,  that  the 
rooms  were  furnished  and  attended  to  by  them,  and  that  they 
or  their  servants  retained  the  keys  thereto,  a  person  renting 
sneh  a  room  makes  himself  a  lodger  and  not  a  tenant.  (Jlf^- 
serly  t.  Mercer,  45  Mo.  App.  327 ;  Wilson  v.  Martin,  1  Denio 
(N.  T.),  602;  Tofiw  V.  Lucheti,  5  C.  B.  23,  [136  Eng.  Reprint, 
7811 ;  Linwood  Park  Co.  ▼.  Van  Dusen,  63  Ohio  St.  183,  [58 
N.  B.  576] ;  Pullman  Car  Co.  v.  Lowe,  28  Neb.  239,  [26  Am. 
St.  Rep.  325,  6  L.  R.  A.  809,  44  N.  W.  226] ;  Smith  v.  St. 
Michaa,  3  El.  &  El.  383,  [107  Eng.  C.  L.  383,  121  Eng.  Re- 
print, 486] ;  Stamper  v.  Sunderland-near-the-Sea,  L.  R.  3  C.  P, 
388;  Reg.  v.  St  George's  Union,  L.  R.  7  Q.  B.  90.) 

It  does  not  appear  from  the  record  before  ns  upon  what 
theory  the  lien  was  denied;  it  may  have  been  on  the  theory 
that  a  legal  tender  was  made  to  the  defendants  of  the  amount 
due.  This  was  a  material  issue  upon  which  there  should 
have  been  a  finding. 

The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[Or.  No.  1799.    lint  Appellate  District— M&rali  21,  1916.] 

J.  J.  BARRY  et  al.,  Respondents,  v.  F.  F.  JACKSON,  as 
Commissioner,  etc..  Appellant. 

Crrr  or  Oakland — Obdinanob  CHANOiNe  Positions  of  Sanitast  and 
Plumbing  Inspectob^Intibfebxngs  With  Civil  Bekwioe  System. 
Under  the  proTisioni  of  the  freeholders'  ehftrter  of  the  city  of  Oak- 
land, which  took  effect  July  1,  1911,  and  which  introduced  into  the 
government  of  that  city  for  the  first  time  a  civil  lervice  tyBtem,  the 
city  council  cannot  cirenmvent  the  object  and  pnrpoie  of  the  civil 
service  system,  by  enacting  an  ordinance  giving  to  the  positions  of 
deputy  plumbing  inspector  and  assistant  sanitary  inspector  the  name 
•f  deputy  sanitary  and  plumbing  inspector,  without  making  any 
change  Ia  the  duties  of  such  position,  and  remove  the  incumbents 
vader  civil  service  regulation  and  appoint  other  persons  in  their 
places,  and  mondamm  wiB  lie  to  compel  the  commissioner  of  public 
health  and  safety  to  reinstate  sash  discharged  employees. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Donahue,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Paul  C.  Morf,  City  Attorney,  and  George  E.  Jackson,  As- 
sistant City  Attorney,  for  Appellant. 

Charles  A.  Beardsley,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  order- 
ing a  peremptory  writ  of  mandate  to  issue,  directing  the  ap- 
pellant, as  commissioner  of  public  health  and  safety  of  the 
city  of  Oakland,  to  reinstate  the  respondents,  petitioners  in 
the  trial  court,  to  certain  positions  in  the  health  department, 
under  and  in  conformity  with  the  findings  and  decision  of  the 
civil  service  board  of  that  city. 

The  city  of  Oakland  is  governed  by  a  freeholders'  charter, 
which  took  effect  July  1,  1911.  That  charter  introduced  into 
the  government  of  the  city  for  the  first  time  a  civil  service 
system.  Four  years  after  the  city  had  been  operating  under 
that  system  a  new  mayor  and  two  new  commissioners  were 
elected,  and  they  constituted  a  majority  of  the  city  council. 
The  appellant  was  one  of  the  new  commissioners,  and  he  was 
assigned  to  the  department  of  public  health  and  safety  as 
commissioner  thereof. 

On  the  first  day  of  its  term  the  new  administration  intro- 
duced into  the  city  council  an  ordinance,  numbered  885  N.  S., 
which  repealed  ordinance  No.  350.  The  new  ordinance  abol- 
ished many  of  the  old  places  of  employment  in  the  department 
of  public  health,  and  created,  or  attempted  to  create,  new 
ones,  the  final  result  being  a  reduction  in  the  number  of  em- 
ployees of  this  department  from  thirty-four  to  thirty-three, 
and  a  saving  in  expense  to  the  city  of  six  hundred  dollars  per 
annum.  The  new  ordinance  was  finally  passed  and  took  effect 
July  20,  1915. 

Sections  5  and  6  of  this  ordinance  provided  as  follows: 

''Section  5.  There  are  hereby  created  two  positions  of 
Deputy  Sanitary  and  Plumbing  Inspectors,  and  the  salary  of 
each  thereof  is  hereby  fixed  at  not  less  than  one  thousand  five 
hundred  ($1,500)  dollars  and  not  more  than  one  thousand  six 
hundred  and  twenty  ($1,620)  dollars  per  year  payable  in 
equal  monthly  installments. 

''Section  6.  There  are  hereby  created  two  positions  of 
Deputy  Sanitary  and  Plumbing  Inspectors,  and  the  salary 
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of  each  thereof  is  hereby  fixed  at  twelve  hundred  ($1200) 
dollars  per  year,  payable  in  equal  monthly  installments.'' 

It  will  be  noted  that  the  four  places  of  employment  provided 
for  in  these  two  sections  bear  identically  the  same  names,  but 
the  salaries  are  materially  different. 

The  old  ordinance  had  provided  for  two  positions  of  deputy 
plumbing  inspector,  and  for  four  positions  of  assistant  san- 
itary inspector,  and  provided  for  a  supervising  officer  known 
as  chief  plumbing  and  sanitary  inspector,  who  was  not  sub- 
ject to  civil  service  regulation.  Under  the  new  ordinance  pro- 
vision was  made  for  a  chief  plumbing  inspector  and  also  for  a 
chief  sanitary  inspector,  both  of  whom  were  exempt  from 
civil  service  rules. 

On  and  prior  to  the  passage  of  the  new  ordinance  respond- 
ents Barry  and  Cordan  were  deputy  plumbing  inspectors,  and 
re8X)ondent  Poole  was  an  assistant  sanitary  inspector,  which 
positions  were  among  those  contained  in  the  classified  civil 
service  of  the  city,  and  were  positions  created  by  the  old 
ordinance.  Immediately  upon  the  passage  of  the  new  ordi- 
nance the  defendant  notified  petitioners  that  their  respective 
positions  had  been  abolished,  and  that  their  employment  had 
terminated  by  the  repeal  of  ordinance  No.  350.  The  defend- 
ant also  at  once  advised  the  civil  service  board  of  the  passage 
of  ordinance  No.  885  N.  S.,  and  of  the  notice  given  to  peti- 
tioners terminating  their  employment;  and,  acting  upon  the 
theory  that  there  was  no  eligible  list  for  the  positions  provided 
for  in  sections  5  and  6  of  ordinance  885,  requested  the  ap- 
proval of  the  civil  service  board  of  temporary  appointments 
made  by  him  of  three  men  without  civil  service  standing,  two 
being  for  positions  provided  for  in  section  5,  and  one  for  one 
of  the  places  provided  for  in  section  6  of  the  new  ordinance. 

Under  the  city  charter  if  the  places  of  employment  created 
by  sections  5  and  6  of  ordinance  885  did  not  fall  within  the 
classified  civil  service,  then,  with  the  consent  of  the  civil  ser- 
vice board,  the  appointing  power  could  make  temporary  ap- 
pointments for  a  period  not  exceeding  eight  months.  It  waa 
under  this  provision  of  the  charter  that  the  appellant  sought 
approval  of  the  temporary  appointments  just  adverted  to. 
In  order  to  determine  whether  there  was  any  eligible  list  ap- 
plicable to  the  places  of  employment  provided  for  in  these 
sections  of  the  new  ordinance,  and  in  order  to  determine 
whether  the  temporary  appointees  were  fitted  for  the  posi- 
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tions,  the  civfl  service  board  made  an  investigatioiiy  received 
and  confiidered  evidence,  and  found  in  accordance  therewith 
that  the  duties  attached  to  the  places  of  employment  provided 
for  in  section  5  of  ordinance  885  N.  S.,  and  designated  ''dep- 
uty plumbing  and  sanitary  inspectors,"  were  identical  with 
those  of  the  positions  designated  as  "deputy  plumbing  in- 
spectors" by  ordinance  No.  350  N.  S.,  which  latter  positions 
were  hdd  by  petitioners  Barry  and  Cordan.  The  board  also 
found  that  the  duties  attached  to  the  places  of  employment 
provided  for  in  section  6  of  ordinance  No.  885  N.  S.,  and 
designated  by  the  same  name  of  "deputy  plumbing  and  san- 
itary inspectors/'  were  the  same  as  the  duties  attached  to  the 
places  of  employment  designated  in  ordinance  No.  350  N.  S. 
as  "assistant  sanitary  inspectors,"  one  of  which  positions 
was  held  by  the  petitioner  Poole. 

Again,  the  petitioners,  availing  themselves  of  a  provision 
of  the  charter,  prosecuted  an  appeal  before  the  civil  service 
board,  claiming  to  have  been  wrongfully  discharged  from  their 
positions.  This  was  a  proceeding  more  formal  than  the  in- 
vestigation held  by  the  board  to  ascertain  the  duties  of  the 
so-called  new  positions,  and  to  classify  the  same,  and  upon 
the  trial  both  sides  were  represented  by  counsel;  testimony 
was  introduced,  and  the  board  again  unanimously  found  in  a 
formal  resolution  that  the  duties  under  both  ordinances  were 
the  same,  and  that  the  petitioners  were  entitied  to  reinstate- 
ment. 

From  the  record  before  us  it  appears  that  the  civil  service 
board,  both  in  its  investigation  undertaken  for  the  purpose  of 
classifying  the  so-called  new  positions,  and  upon  the  formal 
hearing  of  the  appeal  of  the  petitioners,  received  all  available 
testimony,  and  decided  in  both  proceedings  that  the  positions 
under  the  old  and  new  ordinances  were  substantially  the 
same,  and  directed  that  the  petitioners  be  restored  to  their 
employment.  They  called  before  them  and  received  the  testi- 
mony of  the  two  men  who  were  appointed  under  the  new  ordi- 
nance by  the  appellant  as  the  heads  of  the  plumbing  and 
sanitary  departments  respectively;  they  also  took  the  testi- 
mony of  Joseph  S.  Biven,  who  was  assistant  sanitary  inspector 
under  the  old  ordinance,  and  who  remained  in  the  employ  of 
the  city  under  the  new  one,  rendering  the  same  services  aa  he 
performed  theretofore ;  they  examined  the  daily  report  cards 
of  the  work  done  by  the  new  employees  who  filled  the  positions 
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of  the  removed  men ;  the  city  efficiency  expert,  together  with 
others,  also  testified  before  the  board,  and,  after  full  hearing, 
and  after  duly  considering  all  the  testimony  introduced  by 
the  parties,  the  board  found  that  while  the  positions  provided 
for  in  the  two  ordinances  bore  different  titles  the  duties  there- 
under were  the  same. 

It  is  not  claimed — or  in  any  event  no  evidence  was  intro- 
duced at  the  trial  in  the  superior  court — ^to  show  that  the 
conclusions  reached  by  the  civil  service  board  were  not  sus- 
tained by  sufficient  evidence,  and  hence  this  court  in  common 
with  the  trial  court  is  bound  by  the  conclusions  of  the  civil 
service  board.  While  the  language  of  the  new  ordinance  may 
indicate  that  the  positions  under  the  two  ordinances  are  essen- 
tially  different,  it  certainly  does  not,  as  asserted  by  the  appel- 
lant, overcome  the  presumption  that  the  evidence  received 
by  the  civil  service  board  showed  that  the  difference  between 
the  places  of  employment  under  the  two  ordinances  was  merely 
one  of  name,  and  that  the  duties  under  them  were  similar. 
According  to  the  findings  of  the  civil  service  board  it  would 
appear  that  in  effect  the  city  council  was  endeavoring  to  cir- 
cumvent the  object  and  purpose  of  the  civil  service  system. 
On  this  phase  of  the  case  the  trial  court  in  an  oral  opinion 
pertinently  said:  *' There  are  something  like  1200  or  more 
employees  of  the  city  of  Oakland  that  come  under  civil  ser- 
vice. Of  that  number  in  the  neighborhood  of  twenty-five  are 
what  might  be  termed  created  by  the  charter;  that  leaves  1100 
or  more  places  of  employment  where  the  tenure  of  office  is 
in  some  respects  similar  to  the  tenure  of  office  of  the  peti- 
tioners here.  Civil  service  in  its  true  sense  means  the  sub- 
stitution of  business  principles  and  methods  in  the  conduct 
of  the  business  of  government,  and  especially  the  merit  system 
instead  of  the  spoils  system  in  the  matter  of  appointment  to 
office,  in  order  to  obtain  competency  and  greater  efficiency  by 
continued  employment  of  faithful  employees.  Whether  a  per- 
son may  feel  that  civil  service  is  good,  or  whether  he  feels 
that  it  is  bad,  the  only  way  that  anything  can  be  obtained  by 
civil  service  is  to  carry  out  the  intention  of  the  f  ramers  of  the 
charter  as  set  forth  in  art  13,  and  have  the  provisions  thereof 
enforced.  If  respondent's  contention  in  this  matter  should 
prevail,  it  woidd  mean  in  my  view  that  all  the  council  would 
have  to  do  would  be  to  repeal  the  ordinance  creating  the 
positions  of  the  1100  employees  and  enact  new  ordinances 
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giTing  the  respective  positions  different  names,  and  by  that 
means  civil  service  could  be  destroyed." 

The  appellant  also  claims  that  under  the  provisions  of  the 
charter  the  civil  service  board  has  authority  to  hear  an  appeal 
only  when  an  employee  has  been  discharged,  and  not  in  a  case 
where  his  position  has  been  abolished.  The  board,  on  the  in- 
vestigation made  by  it  for  the  purpose  of  classifying  the 
places  provided  for  by  the  new  ordinance,  found  that  the 
positions  of  the  petitioners  had  not  been  abolished.  But  even 
if  it  can  be  said  that  in  repealing  the  old  ordinance  the  old 
positions  were,  technically,  at  least,  abolished,  and  hence  that 
the  board  had  no  jurisdiction  to  hear  the  appeal,  still  it  is  not 
questioned  that  the  civil  service  board,  when  it  made  its 
investigation  for  the  purpose  of  classification,  determined  that 
the  places  of  employment  were  the  same  under  the  new  ordi- 
nance as  under  the  old,  from  which  it  follows  that  the  peti- 
tioners were  entitled  to  be  restored  to  the  positions  from  which 
they  were  removed. 

The  judgment  is  affirmed. 

Lennon,  P.  7.,  and  Richards,  J.,  coneurred. 


[dr.  N«.  1742.    Fink  AppeUate  Distriet.— M&reh  tt,  1M6.] 

HARBISON  H.  ROUNTREB  et  al..  Respondents^  v.  W.  W. 
MONTAGUE  et  al..  Appellants. 

EsTATB  OF  Deceased  Pesson— ^Obdeb  SBTmio  Apart  Hohestbad — 
QVAMTiTT  m  Excess  of  Statute— Failubb  to  Appeaxt— Titlb  of 
Wnx>w. — ^An  order  Betting  apart  to  the  widow  of  a  deceased  person 
as  a  probate  homeetead  a  quantity  of  land  exceeding  twenty  acres 
In  extent,  under  the  homestead  law  which  then  provided  that  such 
a  homestead  should  not  exceed  twenty  acres  in  extent,  is  not  Toid, 
as  being  in  excess  of  the  jurisdiction  of  the  court,  and  where  such 
order  has  not  been  appealed  from,  the  title  to  the  homestead  under 
the  order  is  Tested  in  the  widow  in  fee. 

Ik— Natubb  of  Pbobate  Pbogeedings. — ^Proceedings  in  probata  for  the 
settlement  of  estates  of  deceased  persons  are  in  the  nature  of  pro- 
ceedings in  rem,  and  judgments  therein  so  far  as  thej  relate  to  the 
disposition  of  the  property  of  the  estate  are  binding  upon  the  par- 
ties interested. 
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Ib^— JuBisiSicnoN — Vauditt  of  Jxn>OMXNi>— Ebbob.— The  onlj  qoestioa 
to  be  eonsidered  upon  the  hearing  of  an  application  for  probata 
homestead  ii,  did  the  eourt  have  anthoritj  to  determine  the  tubjeet 
natter  of  the  eontroTorsj  and  jurisdiction  over  the  thing  proceeded 
against;  and  where  the  eoort  has  jnrisdietioBi  mere  error  in  its  judg- 
ment will  not  Titiato  the  decree. 

bkr-Bpsono  Devisb — ^Homestkad  Bianr  not  Awtsuted, — The  right  of 
the  widow  to  such  a  homestead  is  not  affeeted  by  reason  of  the  fact 
that  the  premises  ont  ef  which  it  was  carved  were  specifically  de- 
fised  to  her  for  life,  in  the  absence  of  anything  in  the  will  to  show 
that  the  testator  intended  the  specific  devise  of  a  Uf e  estoto  to  his 
wife  to  be  in  lien  of  any  rights  which  she  might  acquire  under  the 
statntPes  making  provision  for  a  probato  homestead  to  her  as  his 
widow. 

Ii^^Natuu  of  HoHiSTXAO  BiOHT  OF  WIDOW.— ^hs  right  of  a  widow 
to  a  probato  homestead  is  an  independent  right  which  she  has  in 
addition  to  any  other  right  of  proper^  which  the  law  gives  her, 
whether  acquired  under  her  husband's  will  or  otherwise. 

la.— Salu  of  Bsal  Estatb— Patmxnt  of  Faiixlt  Aijx>wangb  Aftxb 
Habbllos— Failttu  TO  Appkait-^Valid  Obdxbs. — Orders  authorii- 
Ing  and  confirming  sales  of  real  estiato  to  pay  the  amount  of  tha 
f^mi^  allowance  accruing  subsequent  to  the  marriage  of  the  widow 
•f  the  deceased,  are  not  subject  to  attack,  where  no  appeal  was  ever 
takaa  therefrom,  and  the  purchaser  af  the  property  at  such  sales 
acquires  a  valid  title  thereto. 

fti— OiDiB  FOB  Familt  Allowanob— FBAim.— An  order  of  sale  of  real 
astoto  of  a  deceased  person  is  not  subject  to  attack  on  the  ground 
of  fraud  and  conspira^  in  the  administration  of  the  estate  in  keep- 
ing such  family  allowance  alive  after  the  widow's  marriage,  where 
■0  proof  of  such  fraud  is  shown  other  than  by  the  record  itself, 
fh>m  which  it  appears  that  the  court  was  fully  advised  of  such  mar- 
riage, and  it  is  also  made  to  appear  that  no  decision  had  ever  been 
made,  at  that  time,  to  the  effect  that  an  order  for  family  allowance 
ceased  en  the  marriage  of  the  widow. 

iDy—JuDOMXNT— Attack  fob  Fbaxid — Essbntials^ — ^A  judgment  or  de- 
cree of  a  court  of  competent  jurisdiction  can  be  set  aside  for  fraud 
only  when  the  fraud  alleged  is  shown  to  be  extrinsic  or  collateral 
to  the  matter  which  was  tried  and  determined. 

Ik-^SPscmo  DxvisB— Ho]Ci8TBAi>— Laok  of  Estoppel. — The  widow  in 
smh  a  ease  is  not  estopped  from  claiming  that  she  acquired  the  fee 
In  tha  homestead  premises  by  virtue  of  the  fact  that  she  took  under 
the  win  a  life  estate  in  another  part  of  the  premises,  in  the  absence 
•f  anything  in  the  will  or  otherwise  putting  her  to  an  election. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J.  B. 
Weleh,  Judgei 
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The  facts  are  stated  in  the  opinion  of  the  eonrL 

J.  A.  Cooper,  P.  L.  Benjamin,  and  Walter  H.  Linforth,  for 

Appellants. 

S.  F.  Leib,  and  Edwin  A.  ^VIHIcox,  for  BespondentL 

LBNNON,  P.  J.— In  this  action  the  plaintiffs  sought  and  re- 
covered a  judgment  quieting  their  alleged  title  to  a  certain 
tract  of  land  situate  in  the  county  of  Santa  Clara  and  con- 
sisting of  some  two  hundred  acres.  The  plaintiffs  are  the 
heirs  of  Elizabeth  Rountree,  and  their  claim  of  title  to  the 
lands  in  suit  is  based  upon  allegations  to  the  effect  that  thej 
succeeded  to  the  same  as  the  remaindermen  mentioned  in  the 
last  will  and  testament  of  one  Philip  Southworth.  The  de- 
fendant, W.  W.  Montague,  who  is  in  possession  of  the  lands 
in  suit,  answering  the  plaintiff's  complaint,  disclaimed  any 
interest  in  a  certain  designated  thirty-two  and  one-half  acres 
of  the  whole  tract,  and  affirmatively  admitted  that  the  title 
to  such  acreage  was  in  the  plaintifib  under  the  terms  of  the 
will  referred  to,  but  he  denied  that  the  plaintiffs  have  any 
interest  or  title  in  or  to  any  part  of  the  remainder  of  the 
lands  in  suit.  The  judgment  of  the  lower  court  was  rendered 
and  entered  for  the  plaintiffs,  and  this  appeal  is  from  that 
judgment  and  from  an  order  denying  the  defendant  a  new 
trial. 

The  pleaded  and  proven  facts  of  the  entire  ease  are  practi- 
cally undisputed,  and  may  be  substantially  stated  as  follows: 
Elizabeth  Mary  Montague,  the  deceased  wife  of  the  defend- 
ant, W.  W.  Montague,  was,  at  the  time  of  her  marriage  to  the 
latter,  the  widow  of  Philip  Southworth,  to  whom  she  had  been 
married  in  February,  1856.  At  that  time  Southworth  was  the 
owner  of  the  land  in  question,  and  it  was  his  separate  prop- 
erty at  the  time  of  his  marriage.  Upon  his  marriage  and 
down  to  the  time  of  his  death — ^which  occurred  on  the  thirty- 
first  day  of  December,  1860,  he  and  his  wife  resided  upon  said 
lands.  Southworth  left  a  last  will  and  testament  dated  April 
1,  1858,  by  the  terms  of  which  his  widow  was  appointed  ex- 
ecutrix, and  Joseph  C.  Vandervoort  and  George  I.  Bragg 
executors.  Both  the  widow  and  Vandervoort  renounced  their 
right  to  serve.  Thereafter,  on  the  third  day  of  January,  1861, 
the  will  was  admitted  to  probate  and  Bragg  was  appointed 
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sole  executor  thereof.  By  the  will  Southworfh  directed  that 
his  personal  property  be  sold,  and  that  out  of  the  proceeds 
thereof  his  sister,  Lydia  H.  Bountree,  should  be  paid  the  sum 
of  ten  thousand  dollars,  and  his  wife  the  sum  of  fifteen  thou- 
sand dollars.  The  estate  proved  insufficient  to  satisfy  either 
of  these  bequests  after  the  payment  of  the  expenses  of  admin* 
istration,  and,  accordingly,  they  were  not  paid.  In  addition 
to  this  bequest  to  his  wife  the  will  of  Southworth  devised  to 
her  a  life  interest  in  the  lands  in  controversy,  with  remainder 
to  her  issue,  and  in  the  event  of  no  issue,  remainder  over  to  the 
children  of  Lydia  H.  Rountree,  the  sister  of  Southworth. 

On  March  12,  1908,  some  fifty  years  after  the  making  of 
the  will,  Mrs.  Southworth  (who  subsequently  became  the  wife 
of  the  defendant)  died  without  issue.  The  plaintifEs  in  the 
action  are  the  children  and  grandchild  of  Lydia  H.  Bountree. 
Upon  ascertaining  the  fact  of  Mrs.  Montague's  death,  and  be- 
fore the  commencement  of  this  action,  the  plaintiffs  made  a 
written  demand  upon  the  defendant  W.  W.  Montague  as  an  in- 
dividual, and  as  executor  of  the  will  of  Elizabeth  M.  Montague, 
deceased,  for  the  surrender  of  the  possession  to  the  plaintiffs 
of  the  two  hundred  acres  of  land  in  suit.  Montague  refused 
to  comply  with  the  demand,  and  thereupon  the  plaintiffs 
brought  this  action. 

The  refusal  of  the  defendant  to  comply  with  the  demands  of 
the  plaintifb  was  based  upon  the  rendition  and  entry  of  cer- 
tain decrees  in  probate  made  during  the  administration  of  the 
estate  of  Philip  Southworth,  wherein  all  of  the  lands  in  suit 
excepting  the  thirty-two  and  one-half  acres  (title  to  which 
was  disclaimed  by  the  defendant)  were  either  segregated  and 
set  apart  to  Southworth 's  widow  as  a  homestead,  or  were  sold 
to  pay  the  expenses  of  the  administration  of  the  estate  and  the 
debts  of  the  deceased.  The  portions  of  the  land  in  suit  so  sold 
were  purchased  by  Montague  and  subsequently  by  him  con- 
veyed to  his  wife,  from  whom  he  now  derives  his  claim  of 
tiUe.  The  defendant,  as  an  additional  source  of  title,  also 
claims  that  upon  the  death  of  Southworth  the  entire  two  hun- 
dred acres  vested  absolutely  in  his  widow  under  the  Home- 
stead Act  in  force  at  that  time.  As  a  further  defense  to  the 
action  the  defendant  insists  that  it  is  barred  either  by  the 
statute  of  limitations  or  under  the  doctrine  of  laches.  In 
opposition  to  these  claims  of  the  defendant  the  plaintiffs  assert 
and  insist  that  Mrs.  Montague,  as  the  surviving  wife  of  South- 
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worth,  took  under  the  terms  of  the  will  a  life  estate  in  a  por- 
tion of  the  premiseB ;  and,  accordingly,  they  contend  that  when 
Mrs.  Montague  accepted  this  life  estate  she  was,  under  the 
familiar  doctrine  that  a  person  cannot  take  under  and  against 
the  terms  of  the  same  will,  precluded  from  acquiring  the  fee 
in  any  portion  of  the  two  hundred  acres  under  tlie  subse- 
quently acquired  homestead;  and  further,  that  by  accepting 
the  life  estate  under  the  will  she  thereby  created  the  relation 
of  life  tenant  and  remaindermen  between  herself  and  the 
plaintiffs,  in  the  entire  two  hundred  acres,  and  was  thereafter 
forever  precluded  from  converting  her  life  estate  in  any  por- 
tion of  the  premises  into  a  fee,  with  the  resultant  destruction 
of  their  rights  in  the  estate  as  remaindermen.  It  is  further 
urged  upon  behalf  of  the  plaintiffs  that  any  right  or  estate 
beyond  the  life  estate  acquired  by  Mrs.  Montague  inured  to 
the  benefit  of  plaintiffs  as  remaindermen;  that  Mrs.  Mon- 
tague's possession  under  the  will  was  the  only  rightful  one; 
and  that  the  plaintiffs,  being  merely  contingent  remainder- 
men, not  only  had  no  right  during  her  lifetime  to  the  pos- 
session of  the  premises,  bat  had  no  cause  of  action  therefor 
until  Mrs.  Montague  died  without  issue. 

The  probate  decrees  under  which  the  defendant  Montague 
daims  title  to  the  lands  in  suit  are  assailed  by  the  plaintiffs 
as  being  void  and  ineffectual  for  any  purpose  upon  several 
grounds.  In  this  behalf  it  is  asserted  that  the  decree  attempt- 
ing to  segregate  the  homestead  was  void  as  being  in  excess 
of  the  probate  court's  jurisdiction,  which  excess,  it  is  claimed, 
appears  upon  the  face  of  the  decree  itself;  that  the  probate 
decrees  directing  and  confirming  the  sales  of  certain  portions 
of  the  property  for  the  purpose  of  paying  the  debts  and  ex- 
penses of  administration,  were  in  fact  had  for  the  payment 
of  Mrs.  Montague's  claim  for  family  allowance  which  had 
accrued  after  her  marriage  to  Montague,  and  that  said  sales 
were  void  because  of  the  alleged  collusion  of  the  executor  and 
his  attorney  and  Mr.  and  Mrs.  Montague  in  procuring  the 
sales  and  decrees  to  be  made  for  the  purpose  of  paying  such 
claim.  In  this  connection  it  is  argued  for  the  plaintiffs  that 
their  right  of  action  for  the  possession  of  the  lands  in  suit 
under  these  alleged  circumstances  was  not  barred  by  the  stat- 
ute of  limitations  nor  by  the  doctrine  of  laches,  irrespective 
of  any  relationship  of  life  tenant  and  remaindermen  existing 
between  Mrs.  Montague  and  the  plaintifb. 
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Under  the  first  of  these  contentions,  viz.,  that  the  Montagues 
were  estopped  from  advancing  a  claim  to  a  fee  in  any  part 
of  the  two  hundred  acres  under  the  probate  decrees  after  she 
took  the  benefit  of  a  life  estate  under  the  will,  plaintiffs  in  no 
wise  attack  those  decrees,  but,  on  the  contrary,  and  for  the 
purpose  of  their  argument,  assume  them  to  be  valid  and 
free  from  defect.  They  base  their  right  to  recover,  in  addi- 
tion to  the  claim  of  fraud  (which  they  also  urge  in  an  inde- 
pendent argument  against  the  validity  of  the  decrees),  upon 
the  ground  that  Mrs.  Montague's  equitable  obligations  and 
duties  to  the  remaindermen  precluded  her  from  taking  ad- 
vantage of  them,  and  that  the  defendant,  as  her  representative 
and  successor  in  interest,  is  likewise  estopped  from  interposing 
the  bar  of  the  statute. 

These  are  in  substance  the  issues  which  were  presented  to 
the  trial  court  for  determination;  and  they  are  now  before 
this  court  for  review. 

We  will  first  discuss  the  effect  of  the  decree  of  the  probate 
court  in  segregating  and  setting  apart  to  Mrs.  Montague, 
while  she  was  the  widow  of  Southworth,  a  probate  homestead 
of  51.98  acres,  and  also  the  effect  of  the  decrees  ordering  and 
confirming  the  sales  of  the  two  parcels  of  seventy-eight  and 
thirty-two  and  one  half  acres  respectively  for  the  payment  of 
claims  against  the  estate  of  Southworth,  and  the  title  acquired 
thereunder  by  his  widow. 

With  reference  to  the  probate  homestead  it  will  be  noted 
that  on  the  25th  of  February,  1861,  Mrs.  Southworth,  by  her 
attorney,  J.  Alexander  Yoell,  filed  her  petition  in  due  form  in 
the  probate  court  for  an  order  setting  apart  to  her  a  probate 
homestead.  In  the  petition  she  recited  the  fact  that  she 
claimed  to  have  a  homestead  in  the  whole  of  the  two  hundred 
acres,  which  had  been  appraised  at  fifteen  thousand  dollars. 
The  reason  for  the  application  for  the  probate  homestead  was 
no  doubt  due  to  the  fact  that  claims  against  the  estate  had 
been  presented  far  in  excess  of  its  value,  and  that  the  estate 
was  apparently  hopelessly  insolvent.  Two  days  after  the 
filing  of  her  petition  the  probate  court  made  an  order  setting 
apart  to  her,  as  the  widow  of  Southworth,  ''so  much  of  said 
premises  in  a  compact  form  together  with  the  dwelling-house 
of  said  deceased  situate  thereon,  as  are  of  the  value  of  $5,000, ' ' 
and  in  the  same  order  the  court  appointed  the  county  surveyor 
and  two  other  persons  to  set  apart,  survey  off,  and  segregate 
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said  homestead  out  of  the  premises  here  in  question— flit  two 
hundred  acres  being  specifically  described  in  the  order.  In 
May  of  the  same  year  the  surveyors  made  a  report  to  the 
effect  that  they  had  surveyed  and  segregated  51.98  acres  of 
the  two  hundred  acre  parcel,  which  report  was  accompanied 
by  a  map  describing  and  locating  it,  and  the  report  added  that 
the  portion  so  segregated  did  not  exceed  in  value  the  sum  of 
five  thousand  dollars.  Thereafter  one  J.  W.  Owen,  an  attor- 
ney appointed  by  the  probate  court  to  represent  absent  heirs, 
made  and  filed  his  objections  in  writing  to  the  report  of  the 
appraisers  upon  the  ground  that  the  widow  could  not  take  the 
homestead,  for  the  reason  that  she  was  given  a  life  estate  in 
the  premises  under  the  will,  and  therefore  it  would  be  incon- 
sistent to  permit  her  to  take  the  51.98  acres  ss  a  homestead. 
No  action,  it  seems,  was  ever  taken  upon  this  objection,  fur- 
ther than  to  transmit  it  to  the  superior  court  for  hearing 
and  determination.  After  considerable  delay — ^the  reason  for 
which  is  not  disclosed  by  the  record — ^the  court,  on  the  fourth 
day  of  October,  1862,  made  an  order  confirming  the  report  of 
the  appraisers,  in  which  it  referred  to  the  former  action  of 
the  court  setting  aside  the  homestead.  Some  two  months  prior 
to  the  making  of  the  order  last  referred  to  Mrs.  Southworth 
had  married  the  defendant,  W.  W.  Montague,  and  the  court 
in  confirming  the  order  referred  to  her  as  ''Elizabeth  Mary 
Montague,  widow  of  said  Philip  Southworth."  The  order  of 
confirmation  described  the  premises  as  contained  in  the  report 
of  the  appraisers,  and  made  no  change  in  the  homestead 
boundaries. 

As  before  stated,  it  is  the  claim  of  the  defendant  Montague 
that  the  title  to  the  51.98  acres  vested  in  Elizabeth  Mary 
Southworth  by  reason  of  this  decree,  and  he  daims  through 
her  thereunder.  PlaintifEs  deny  that  any  title  was  created  in 
the  51.98  acres  so  segregated  and  set  apart  by  or  under  this 
order,  for  the  reason  that  the  rights  of  the  applicant  had 
lapsed  under  the  general  Homestead  Act  at  its  date ;  and  for 
the  further  reason  that,  viewed  as  a  decree  purporting  to 
segregate  a  probate  homestead  under  the  Probate  Act,  it  was 
void  in  two  essentials,  viz.,  (1)  that  it  was  not  set  apart  to  the 
widow  of  Southworth,  the  applicant  being  married  at  the  time 
to  the  defendant  Montague;  and  (2)  that  the  land  so  segre- 
gated was  not  limited  to  an  area  of  twenty  acres,  both  of  which 
essentials  were  required  by  the  statute. 
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This  argament  is  predicated  upon  the  theory  that  the  pro- 
bate homestead  was  not  finally  set  apart  until  the  order  con- 
firming the  report  of  the  appraisers  had  been  made;  and  it 
was  upon  this  theory  that  the  trial  court  found  and  concluded 
that  the  homestead  was  set  apart  under  the  Probate  Act,  and 
not  under  the  act  of  1860,  which  had  been  repealed. 

If  the  applicant  took  title  under  the  original  order  of  the 
probate  court,  there  is  no  question  but  that  the  title  Tested 
in  her  absolutely.  At  the  date  of  the  death  of  Southworth, 
and  at  the  time  the  petition  for  a  probate  homestead  was  filed, 
the  act  of  1860  (Stats.  1860,  pp.  311,  312)  providing  for  a 
probate  homestead,  was  in  force.  Sections  1  and  4  of  the  act 
provide  for  a  homestead  consisting  of  a  quantity  of  land,  to- 
gether with  the  dwelling-house  thereon,  not  exceeding  in  value 
the  sum  of  five  thousand  dollars.  When  the  widow  of  South- 
worth  filed  her  petition  for  a  probate  homestead,  and  after 
the  original  order  was  made  granting  it,  and  when  the  ap- 
praisers had  segregated  and  set  it  apart,  she  was  beyond  ques- 
tion entitled  to  a  probate  homestead  under  this  act.  No  objec- 
tion was  raised  at  that  time,  and  none  could  be  raised,  as  to 
the  sufficiency  of  her  petition.  She  was  then  the  widow  of 
Southworth  and  was  residing  upon  the  land  in  question.  The 
act  of  1860  contained  no  limitation  as  to  the  quantity  of  land 
that  might  be  segregated  and  set  apart,  the  only  limitation  at 
that  time  being  that  the  value  of  the  land  set  apart  should 
not  exceed  the  sum  of  five  thousand  dollars.  The  langaage 
of  the  order  was  that  the  homestead  ''be  set  aparf ;  and  the 
effect  of  such  order  was  to  vest  title  thenceforth  in  the  widow; 
and  in  our  opinion  the  order  confirming  the  survey  and  ap- 
praisement merely  ascertained  and  fixed  the  boundaries  to 
which  the  original  order  of  the  court  applied. 

Irrespective  of  this  question,  and  assuming,  as  counsel  con- 
tends and  as  the  trial  court  found,  that  the  final  order  con- 
firming the  report  was  the  one  under  which  title  vested,  and 
that  it  was  made  under  the  Probate  Act  limiting  a  homestead 
to  the  widow,  and  providing  that  it  should  not  exceed  twenty 
acres  in  extent,  still  the  fact  that  the  applicant  had  ceased  to 
be  the  widow  of  Southworth  at  the  time  the  final  order  was 
made,  though  she  was  such  widow  at  the  time  of  her  appli- 
cation and  the  making  of  the  original  order,  and  that  the 
quantity  of  land  set  apart  was  an  amount  in  excess  of  that 
which  the  act  permitted,  cannot  at  this  late  date  deprive  her 
to  Oil.  Avp.— is 
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of  the  benefits  she  received  under  the  decree  of  the  probate 
court.  The  order  was  never  appealed  from ;  and  it  has  been 
held  in  numerous  cases  by  our  supreme  court  that  an  order  set- 
ting apart  a  homestead  is  appealable,  and  that  the  right  to 
have  it  reversed  for  error  is  lost  by  failure  to  appeal.  Pro- 
ceedings in  probate  for  the  settlement  of  estates  of  deceased 
persons  are  in  the  nature  of  proceedings  in  rem;  and  judg- 
ments therein  so  far  as  they  relate  to  the  disposition  of  the 
property  of  the  estate  are  binding  upon  the  parties  interested. 
(Kearney  v.  Kearney,  72  Cal.  591,  [15  Pac.  769].) 

The  only  question  to  be  considered  upon  the  hearing  of  an 
application  for  a  probate  homestead  is,  Did  the  court  have 
authority  to  determine  the  subject  matter  of  the  controversy 
and  jurisdiction  over  the  thing  proceeded  against  f  Jurisdio- 
tion  is  the  power  to  hear  and  determine,  and  it  does  not  de- 
pend upon  the  correctness  of  the  decision  made.  The  court 
having  jurisdiction,  mere  error  in  its  judgment  will  not  vitiate 
the  decree.  The  court,  in  the  matter  of  the  application  for 
the  probate  homestead  under  consideration  here,  had  power 
to  make  the  order,  and  its  decree  can  only  be  reviewed  by  a 
direct  appeal  therefrom.  It  has  accordingly  been  held  that  an 
order  setting  apart  to  a  widow  without  limitation  a  part  of  a 
farm  as  a  homestead,  which  was  in  fact  the  separate  property 
of  the  deceased,  is  erroneous  but  not  void ;  and  if  the  time  for 
an  appeal  from  the  order  has  expired  and  no  appeal  has  been 
taken,  the  title  to  the  homestead  under  the  order  vests  in  the 
widow  in  fee  simple  absolute.  (Eeiaie  of  Beiie,  171  Cal.  583, 
[153  Pac  949] ;  OruweU  v.  Beybolt,  82  Cal.  7,  [22  Pac.  839] ; 
In  re  Moore,  96  Cal.  522,  [31  Pac.  584] ;  Eeiaie  of  Huekman, 
127  Cal.  275,  [59  Pac.  776].) 

Nor  does  the  fact  that  error  appears  upon  the  face  of  the 
decree  alter  or  change  the  rule;  and  there  is  no  merit  in  the 
contention  that  the  widow  was  not  entitled  to  a  homestead  for 
the  reason  that  the  premises  out  of  which  it  was  carved  were 
specifically  devised  to  her  for  life.  {Estate  of  Lahiff,  86  Cal 
151,  [24  Pac.  850] ;  Estate  of  Vance,  100  Cal.  425,  [34  Pac 
1087] ;  Estate  of  Firth,  145  Cal.  236,  239,  [78  Pac  643] ; 
Estaie  of  Huelsman,  127  Cal.  275,  [59  Pac  776].)  There  is 
nothing  in  the  will  of  Southworth  to  show  that  he  intended  the 
specific  devise  of  a  life  estate  to  his  wife  to  be  in  lieu  of  any 
rights  which  she  might  acquire  under  the  statutes  making  pro- 
vision for  a  probate  homestead  to  her  as  his  widow.   The  right 
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of  a  fforviying  wife  to  a  probate  homestead  is  an  independent 
right  which  she  has  in  addition  to  any  other  right  of  property 
which  the  law  gives  her,  whether  acquired  under  her  hus- 
band's will  or  otherwise  {Estate  of  Firth,  145  Cal.  236,  [78 
Pac.  643] ) ;  and  the  power  of  Southworth  to  create  a  life  estate 
in  or  to  any  part  of  his  property  was  subject  and  subordinate 
to  the  right  of  the  widow  to  a  homestead  {Sulzberger  v.  Svlz- 
berger,  50  Cal.  385). 

We  come  now  to  a  consideration  of  the  legal  effect  of  the 
sales  in  probate  of  those  portions  of  the  lands  in  controversy 
that  were  sold  in  payment  of  debts,  consisting  of  two  parcels 
of  the  two  hundred  acre  tract,  viz.,  one  of  78.57  acres,  and  the 
other  of  35.50  acres. 

The  theory  of  the  plaintiffs  in  attacking  these  sales  is  that 
had  the  late  Mrs.  Montague  not  insisted  upon  the  payment  of 
the  family  allowance  accruing  subsequent  to  her  marriage,  the 
sales  would  have  been  unnecessary.  Assuming  this  to  be  true 
(although  the  record  does  not  support  this  contention),  no 
appeal  was  ever  taken  from  the  orders  granting  the  family 
allowance,  or  from  the  orders  authorizing  or  confirming  the 
sales  made  for  the  purpose  of  the  payment  of  debts  of  the 
estate,  of  which  the  amount  due  for  family  allowance  was  but 
a  part.  What  we  have  said  concerning  the  decree  setting 
apart  a  probate  homestead  applies  with  equal  force  to  the  de- 
crees confirming  the  sales.  If  any  errors  were  committed  in 
the  granting  of  the  same,  appropriate  action  should  have  been 
taken  at  the  time  of  their  making,  and  failing  in  this  the 
effect  of  the  orders  cannot  now  be  assailed.  {Estate  of  Nolan, 
145  Cal.  559,  [79  Pac.  428] ;  Tobelman  v.  Hildehrandt,  72  Cal. 
315,  [14  Pac.  20].) 

The  matter  of  the  necessity  of  the  sale  was  shown  in  the  peti- 
tion, and  such  necessity  was  a  matter  for  the  court's  deter- 
mination. 

It  must  be  held,  therefore,  that  the  title  that  Mrs.  Montague 
thus  acquired  to  the  three  hereinbefore  mentioned  portions  of 
the  premises  in  controversy  divested  the  contingent  remainder- 
men of  any  interest  therein,  unless  it  can  be  said  that  such 
title  was  founded  in  fraud  and  conspiracy,  as  alleged  by  the 
plaintiffs. 

The  charge  of  fraud  is  rested  primarily  upon  the  fact  that 
the  award  of  the  family  allowance  to  Mrs.  Montague  was 
made  after  her  marriage  to  the  defendant  Montague.    In  sup- 
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port  of  the  charge  of  fraud  and  conspiracy  it  is  argued  that 
the  record  of  the  administration  of  the  estate  of  Southworth 
shows  upon  its  face  that  the  executor,  his  attorney,  and  the 
defendant  Montague  were  all  guilty  of  collusion  with  the  life 
tenant  to  defeat  the  remaindermen,  when  they  recognized  her 
demand  for  a  family  allowance  after  she  had  ceased  to  be  the 
widow  of  Southworth.  The  fact  that  the  family  allowance 
wss  kept  alive  after  her  marriage  to  Montague  does  not  tend 
in  itself  to  prove  the  fraud  and  conspiracy  claimed,  for  at  that 
early  time  no  decision  had  ever  been  rendered  by  our  supreme 
court  to  the  effect  that  an  order  for  the  payment  of  family 
allowance  ceased  upon  the  marriage  of  the  widow.  Moreover, 
as  opposed  to  the  charge  of  fraud  is  the  significant  fact  that 
the  marriage  of  Mrs.  Montague  was  not  concealed  from  the 
probate  judge  making  the  order.  To  the  contrary,  it  affirma- 
tively  appears  that  the  order  was  made  with  full  knowledge 
of  this  fact,  for  she  is  referred  to  therein  as  the  wife  of  Mon« 
tague.  As  we  have  previously  indicated,  no  witnesses  were 
called  to  substantiate  the  charge  of  fraud  or  conspiracy  set 
forth  in  the  plaintiff's  complaint;  and  if  there  is  any  founda- 
tion for  those  charges  and  the  findings  of  the  court  supporting 
them,  it  must  appear  from  the  probate  records  of  the  South- 
worth  estate  which  are  before  us.  No  other  evidence  of  any 
kind  of  fraud  was  offered  to  show  that  either  the  widow 
or  her  attorney  ever  willfully,  wrongfully,  and  fraudulently 
conspired  to  acquire  title  in  fee  simple  to  the  lands  in  oon- 
troversy.  Alleged  suspicious  circumstances  without  number 
appearing,  it  is  claimed,  upon  the  face  of  the  probate  record 
and  showing  fraud,  are  enumerated  in  the  briefs  of  counsel 
for  the  plaintiffs,  and  from  these  it  is  argued  that  fraud  is 
conclusively  shown.  But  fraud  when  charged  must  be  clearly 
proven ;  and  we  see  no  force  in  the  deductions  made  by  counsel 
for  plaintiffs  from  the  record  of  the  administration  of  the 
estate  of  Southworth,  and  in  our  opinion  no  foundation  exists 
for  the  inferences  drawn  therefrom  and  upon  whidi  the 
charges  of  fraud  and  conspiracy  are  based.  It  would  be  an 
idle,  endless,  and  ineffectual  task  to  narrate  in  detail  and  thai 
discuss  the  many  circumstances  relied  upon  to  support  the 
charge  of  fraud  and  conspiracy.  It  will  suffice  to  say  that 
beyond  any  question,  as  the  widow  of  Southworth,  Mrs,  Mon- 
tague cannot  be  condemned  for  procuring  unto  herself  every 
benefit  and  protection  from  the  estate  of  Southworth  whiok 
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the  law  gave  her.  This  she  had  a  perfect  legal  right  to  do. 
Both  a  widow's  claim  to  family  allowance  and  a  probate  home- 
stead are  strongly  favored  in  our  law.  (In  re  Lux,  100  Cal. 
593,  603,  [35  Pac.  341] ;  Estate  of  WOch,  106  Cal.  427,  [39 
Pac.  805] ;  Estate  of  CoweU,  164  Cal.  636,  [130  Pac.  209].) 
The  estate  originally  left  by  Southworth  was  not  a  large  one, 
and  indeed  it  appeared  to  be  hopelessly  insolvent.  Under 
these  circumstances  it  may  be  suggested  that  very  little  motive 
existed  for  the  perpetration  of  the  fraud  and  conspiracy 
charged  to  the  defendant  Montague  and  his  wife.  Especially 
is  this  so  when  we  stop  to  consider  that  the  interest  of  the  par- 
ties against  whom  the  alleged  fraud  was  directed  could  never 
receive  any  benefit  until  the  death  of  Mrs.  Montague,  who  was 
at  that  time  a  young  woman,  and  then  only  in  the  event  that 
she  should  die  childless. 

In  shorty  we  are  of  the  opinion  that  the  finding  of  the  trial 
court,  that  the  defendant  Montague  and  others  fraudulently 
conspired  to  defeat  the  interest  of  the  remaindermen,  is  with- 
out support  in  the  evidence.  Moreover  the  fraud  charged  was 
based  upon  facts  that  are  clearly  apparent  from  the  record 
itself  and  only  from  the  record.  This  is  not  the  character 
of  fraud  which  will  justify  the  setting  aside  of  judgments 
and  decrees.  It  was  not  extrinsic  or  collateral  to  the  questions 
examined  or  determined  upon  the  hearing  of  the  petitions  for 
the  orders.  A  judgment  or  decree  of  a  court  of  eompetent 
jurisdiction  can  be  set  aside  for  fraud  only  when  the  fraud 
alleged  is  shown  to  be  extrinsic  or  collateral  to  the  matter 
which  was  tried  and  determined  by  such  court.  {Hanley  v. 
Hardey,  114  Cal.  693,  [46  Pac.  786].)  Instancing  what  ex- 
trinsic fraud  consists  of,  our  supreme  court  has  said  that  it 
may  result  from  (1)  keeping  the  unsuccessful  party  away 
from  the  court  by  a  false  promise  of  a  compromise;  (2)  pur- 
posely keeping  him  in  ignorance  of  the  suit;  (3)  where  an 
attorney  fraudulently  pretends  to  represent  a  party  and  con- 
nives at  his  defeat;  and  (4)  being  regularly  employed,  cor- 
ruptly sells  out  his  client's  interest  {Pico  v.  Cohn,  91  Cal.  129, 
[25  Am.  St  Rep.  159,  13  L.  B.  A.  336,  25  Pac.  970,  27  Pac. 
537]).  In  instances  of  this  character  the  defrauded  party  is 
prevented  by  the  act  of  his  adversary  from  having  a  trial.  No 
such  situation  was  presented  by  the  evidence  in  the  present 
case.    The  daim  of  fraud  now  urged  could  and  should  have 
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been  litigated  at  the  time  of  the  hearing  of  the  various  de 
crees  in  controversy. 

Equally  untenable  is  the  daim  of  plaintiffs  that  the  devise 
of  a  life  estate  in  the  premises  was  a  specific  devise,  and  that 
therefore  Mrs.  Montague  was  estopped — and  likewise  the  de- 
fendant Montague — from  claiming  that  after  she  took  a  life 
estate  in  any  part  of  the  premises  under  the  will  she  acquired 
the  fee  in  the  area  segregated  as  a  homestead  against  the  will. 
Neither  by  the  terms  of  the  will  nor  otherwise  was  the  widow 
expressly  put  to  an  election,  nor  can  any  direction  to  make  an 
election  be  implied  therefrom.  In  the  very  recent  case  of  the 
Estate  of  Whitney,  171  Cal.  750,  [154  Pac.  855],  it  is  said: 
'•The  right  of  testamentary  disposition  and  the  right  of  bene- 
ficiaries to  take  under  the  will  are  alike  statutory,  and  are 
both  subject  to  the  power  of  the  court  having  jurisdiction  of 
the  estate  to  make  a  provision  for  the  support  of  the  widow 
(or  minor  children)  out  of  the  estate  {Estate  of  Bump,  152 
Cal.  274,  [92  Pac.  643]).  A  family  allowance  is  in  this  re- 
spect analogous  to  a  probate  homestead,  which,  it  has  been 
held,  may  be  ordered  out  of  property  specifically  devised 
{Estate  of  Huelsnum,  127  Cal.  275,  [59  Pac.  776] )."  While 
this  case  recognizes  the  right  of  a  testator  to  so  draw  his  will 
as  to  put  his  widow  to  an  election,  no  such  right  was  attempted 
to  be  exercised  in  the  will  under  consideration  here.  More- 
over, there  is  no  evidence  in  the  record  that  the  widow  ever 
entered  into  possession  of  any  part  of  the  premises  as  a  life 
tenant  under  the  will  or  that  she  held  possession  as  such.  If 
she  was  put  to  an  election  under  the  law,  she  certainly 
exercised  it  and  took  under  the  law  and  not  under  the  will 
immediately  following  the  death  of  her  husband,  when  she 
instituted  proceedings  to  gain  a  homestead  and  secure  a  family 
allowance.  The  fact  that  the  remaining  portion  of  the  tract, 
consisting  of  thirty-two  and  one-half  acres,  was  attempted  to 
be  distributed  to  her  under  what  seems  to  be  conceded  a  void 
decree  of  distribution,  does  not  operate  as  an  estoppel  against 
her.  At  that  time,  according  to  the  testimony,  she  believed 
that  she  had  acquired  the  entire  premises  under  the  home- 
stead and  the  decree  of  sale.  The  finding  that  she  took  a  poiv 
tion  of  the  premises  under  the  will  is  contrary  to  and  incon- 
sistent with  the  evidence  adduced  upon  the  entire  case. 

The  conclusion  which  we  have  reached  upon  the  question  im- 
mediately  under  consideration  renders  it  unnecessary  to  dis- 
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cuss  and  decide  fhe  question  of  the  statute  of  limitations  or 
the  doctrine  of  laches ;  and  likewise  and  for  the  same  reason 
we  are  not  called  upon  to  discuss  and  decide  the  question  of 
the  right  of  succession  to  the  conventional  homestead  alleged 
to  exist  in  favor  of  the  widow  as  surviving  wife  of  South  worth. 

From  what  we  have  said  it  follows  that  the  plaintiffs  as  a 
matter  of  law  have  no  title  to  or  interest  in  any  part  of  the 
land  in  suit  except  the  thirty-two  and  one-half  acres  to  which 
disclaimer  is  made. 

The  judgment  and  order  appealed  from  are  reversed. 

Kerrigan,  7.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  eourt  on  May  18, 1916. 


[CMm.  He.  691.    dtat  Appdlate  Distrlet— March  88,  IMS.] 

THE  PEOPLE,  Eespondent,  ▼.  VBENON  W.  FOWLEE* 

Appellant 

GtaMnffAL  L4w— MuBDnt— SuppoBT  OF  Ybdiot.—- In  a  proseeation  for 
miirder,  where  tbe  testimonj  npon  whieh  the  defendant  was  eon- 
Tieted  was  eireumstantial,  the  judgment  of  conviction  will  not  be 
set  aside  on  appeal,  where  it  cannot  be  said  that  there  was  not  eri- 
daiee  to  sustain  the  yerdict,  even  though  it  cannot  be  said  that  a 
strong  and  convincing  ease  was  made  out  against  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Franklin  A.  Griffin,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  eourk 

McClellan  ft  McCldlan,  for  Appellant 

XT.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Depu^  Attorney-General,  for  Bespondent. 

KERRIGAN,  J.— The  defendant  was  charged  with  the 
crime  of   murder,  alleged  to  have  been  committed  on  the 
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eighteenth  day  of  December,  1914,  one  William  Fassett  being 
the  victim.  The  defendant  was  tried,  found  guilty  of  murder 
in  the  first  degree  with  the  punishment  fixed  at  life  imprison- 
ment, and  he  was  sentenced  accordingly.  This  appeal  is  from 
the  order  denying  his  motion  for  a  new  trial  and  from  the 
judgment. 

No  complaint  is  made  as  to  any  of  the  rulings  of  the  trial 
court  on  the  admission  or  rejection  of  evidence.  The  defend- 
ant did  not  take  the  witness-stand  himself,  nor  was  any  evi- 
dence introduced  in  his  behalf.  The  sole  point  relied  upon 
for  a  reversal  of  the  judgment  and  order  is  the  alleged  in- 
sufficiency of  the  evidence  to  sustain  the  verdict. 

On  the  evening  of  December  18,  1914,  three  men,  engaged 
in  burglarizing  a  house  situated  on  Oak  Street,  between  Ash- 
bury  and  Clayton  Streets,  in  San  Francisco,  during  the 
absence  of  the  occupants,  were  interrupted  by  their  return, 
and,  in  the  excitement  which  ensued,  one  of  the  latter  was 
shot  and  killed  by  the  burglars,  who  immediately  fled  and 
were  seen  to  run  into  what  is  known  as  the  Panhandle,  a  por- 
tion of  Golden  Gate  Park  covered  with  trees  and  shrubbery. 
Soon  thereafter  two  men  were  seen  to  emerge  from  the  oppo- 
site side  of  the  Panhandle  and  disappear,  followed  in  a  few 
moments  by  a  third  man,  the  latter  without  a  hat.  While 
engaged  in  the  burglary  the  men  concealed  their  features  with 
pillow  slips,  and  consequently  the  occupants  of  the  house  were 
unable  to  describe  or  identify  the  men.  One  witness,  however, 
was  able  to  testify  that  the  eyes  of  one  of  the  intruders  were 
like  the  eyes  of  the  defendant,  in  that  they  were  bright  and 
had  an  expression  of  positiveness  of  character.  The  prin- 
cipal circumstance  relied  upon  by  the  prosecution  to  connect 
the  defendant  with  the  homicide  is  that  a  few  hours  after 
its  commission  a  brown  hat,  bearing  on  the  sweatband  thereof 
the  defendant's  initials,  was  found  at  a  place  about  where 
the  three  men  crossed  the  Panhandle,  and  the  prosecution 
advance  the  theory  that  in  running  across  that  portion  of  the 
park  the  defendant's  hat  was  knocked  from  his  head  by  a 
limb  of  a  tree,  and  that  in  stopping  to  pick  it  up  he  became 
separated  from  his  companions.  Other  evidence  in  the  case 
is  as  follows:  Vincent  P.  McDevitt  lived  on  Fell  Street  facing 
the  Park  Panhandle,  and  about  opposite  to  the  house  on  Oak 
Street  where  the  homicide  was  committed.  Hearing  a  pistol 
shot  he  went  to  the  front  porch  of  his  residence,  and  in  a  few 
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moments  noticed  a  man  emerging  from  the  shrubbery  of  the 
Panhandle  at  a  point  about  one  hundred  feet  easterly  from 
his  residence,  and  who  walked  by  his  house,  the  witness  ob- 
serving him  from  his  porch,  which  was  about  eight  feet  above 
the  sidewalk.  As  he  was  passing,  McDevitt  inquired  of  him 
what  had  happened,  and  the  hatless  stranger  replied,  ''I  think 
it  was  a  burglary.''  Comparing  the  appearance  of  this  man 
with  the  defendant,  McDevitt  testified  that  he  had  dark  hair 
and  was  baldheaded,  and  referring  to  the  defendant  added, 
''This  man  is  dark-haired  and  baldheaded  and  they  have  the 
same  resemblance  in  common."  He  further  described  the 
man  he  saw  as  between  five  feet  seven  or  eight  inches  in  height, 
and  quite  but  not  so  very  stout — ^which  description  seems 
to  fit  the  defendant.  Finally  McDevitt  testified  that  he  could 
name  nobody  in  the  world  that  looked  as  much  like  the  de- 
fendant as  the  hatless  stranger  he  saw  that  night. 

Another  witness,  Lillie  Lark,  who  resided  in  the  neighbor- 
hood of  Fell  Street,  and  apparently  an  unwilling  witness, 
testified  that  she  heard  a  shot  on  the  night  in  question,  and 
went  to  the  front  steps  to  see  what  had  happened;  she  saw 
a  man  cut  across  the  park  almost  opposite  her  residence,  and 
when  he  got  over  to  her  side  of  the  street  she  spoke  to  him, 
asking,  "What  is  the  matter!"  The  man  replied  that  it 
seemed  to  be  a  hold-up.    He  had  no  hat  on. 

Although  none  of  the  residents  of  the  burglarized  house 
smoked,  tiie  police  officer  who  examined  the  premises  imme- 
diatdy  after  the  homicide  found  a  cigarette  butt  there,  and 
an  expert  chemist  called  by  the  people  testified  that  the 
tobacco  found  therein  was  similar  to  the  tobacco  found  on  the 
person  of  the  defendant  when  he  surrendered  himself  to  the 
police  authorities. 

A  police  officer  examined  the  Panhandle  in  the  vicinity  of 
where  the  three  men  crossed  it  a  short  time  after  their  passage, 
and  found  three  sets  of  footprints  not  on  any  of  the  regular 
paths  traversing  it,  and  along  the  tracks  thus  made  gathered 
up  pieces  of  string  and  a  pair  of  gloves  identified  as  having 
been  taken  from  the  burglarized  house.  The  hat  was  also 
found  near  these  tracks.  One  set  of  these  footprints  was 
found  to  be  about  the  size  of  the  defendant's  shoes.  Three 
days  after  the  murder  the  defendant  voluntarily  entered 
police  headquarters  and  announced  who  he  was.  On  being 
shown  the  brown  hat  he  admitted  it  was  his.    He  told  the 
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officers  that  on  reading  the  newspapers  containing  some  details 
surrounding  the  murder  he  became  excited,  left  his  hotel  on 
Saturday,  December  19th,  the  day  after  its  commission,  rode 
to  within  a  short  distance  of  San  Mateo,  and  stopped  for  the 
night  in  a  small  uninhabited  shack ;  that  on  Sunday  he  went 
to  San  Mateo  and  that  night  again  returned  to  the  shack,  and 
that  on  Monday  morning  he  walked  to  San  Francisco,  boarded 
a  Mission  Street  car  near  Silver  Avenue  and  rode  to  police 
headquarters.  The  officers  noticed  at  this  time  that  the  de- 
fendant's shoes  were  neither  muddy  nor  wet,  although  it  had 
been  raining.  The  officers  requested  the  defendant  to  take 
them  to  the  shack  described,  but  he  refused  to  do  so.  In  his 
voluntary  statement  he  also  told  the  police  officers  that  he 
had  discarded  the  old  brown  hat  found  in  the  Panhandle  ten 
days  before  the  homicide,  giving  two  different  versions  of  how 
he  disposed  of  it.  His  statement  as  to  the  time  he  disposed 
of  this  hat  was  contradicted  by  the  manager  of  the  hotel 
where  he  lived,  who  testified  that  the  defendant  wore  the  hat 
in  question  up  to  within  two  days  of  the  murder.  On  being 
asked  where  he  procured  the  hat  he  was  wearing  when  he 
entered  the  police  headquarters  the  defendant  replied  that  he 
had  bought  it  "ten  or  twelve  days  ago  for  $2.50  at  Wolff's 
hat  store  on  Orant  Avenue,"  but  was  unable  to  locate  the 
store  within  three  or  four  blocks  of  its  situation;  and  when 
asked  on  which  side  of  Orant  Avenue  the  store  stood  he  re- 
fused to  reply.  Wolff,  the  hatter,  called  as  a  witness,  testified 
that  he  had  not  carried  in  stock  a  hat  such  as  the  defendant 
referred  to  for  six  months,  and  that  he  had  never  charged 
more  than  $1.50  for  hats  sold  by  him. 

For  the  purpose,  doubtless,  of  showing  that  the  brown  hat 
had  not  been  lying  in  the  Panhandle  prior  to  the  evening  of 
December  18th,  the  prosecution  called  a  witness  who,  without 
objection,  qualified  as  an  expert  in  such  matters ;  and  he  testi- 
fied that  he  could  tell  from  an  examination  of  the  sweatband 
of  the  hat  approximately  how  recently  it  had  been  worn;  and 
that,  on  the  nineteenth  day  of  December,  when  he  examined 
the  hat  found  in  the  Panhandle,  it  had,  in  his  opinion,  been 
worn  within  twenty-four  hours  of  that  time.  Finally,  on  the 
cross-examination  of  the  witnesses  for  the  prosecution  by  the 
attorneys  who  at  that  time  represented  the  defendant,  it  was 
shown  that  the  defendant  had  theretofore  been  convicted  of  a 
felony  and  that  he  was  a  hmt  of  morphine. 
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From  the  evidence  in  the  record  it  would  appear  that  the 
man  who  was  seen  to  come  out  of  the  Fell  Street  side  of  the 
Panhandle  was  one  of  the  three  men  who  had  been  engaged 
in  the  burglary  on  Oak  Street,  and  that  in  passing  through 
that  part  of  the  park  he  had  lost  his  hat.  That  man  and  the 
defendant  appeared  to  the  witness  McDevitt  to  be  one  and  the 
same.  It  also  appears  that  the  hatless  man  was  cool  and  col- 
lected. If  connected  with  the  homicide,  by  thus  leaving  the 
scene  of  the  crime  leisurely  he  adopted  the  best  method  for 
disarming  suspicion,  and  showed  himself  an  experienced  crim- 
inal. The  defendant  in  this  case  was  an  ex-convict.  When 
the  defendant  read  in  the  San  Francisco  newspapers  that  his 
hat  had  been  found  near  the  course  taken  by  the  escaping 
criminals,  and  learned  that  the  police  were  looking  for  him, 
it  may  be  that  he  did  not  go  to  San  Mateo,  for  he  was  seen 
in  San  Francisco  after  the  time  that  he  said  he  left  there, 
and  he  refused  to  point  out  to  the  police  officers  the  shack 
in  which,  according  to  his  account,  he  slept  for  two  nights, 
and  the  condition  of  his  shoes  indicated  that  he  had  not,  as 
daimed  by  him,  walked  from  there  into  San  Francisco.  If 
in  fact  he  did  not  go  into  San  Mateo  County,  his  narrative 
of  his  doings  there  may  have  been  concocted  for  the  purpose 
of  protecting  friends  who  were  helping  to  conceal  him,  among 
whom  may  have  been  his  associates  of  the  night  of  the  18th. 
If,  on  the  other  hand,  his  statement  that  he  visited  San  Mateo 
County  be  true,  his  going  there  may  be  regarded  as  flight 
from  the  scene  of  the  crime,  which  the  jury  had  the  right 
to  consider  as  evidence  of  guilt  In  any  event,  the  defendant 
was  aware  that  the  police  were  searching  for  him,  and  prob* 
ably  realized  that  on  account  of  his  past  record  they  were 
well  equipped  to  capture  him,  and  concluded  that  the  best 
way  to  escape  arrest  and  prosecution  was  by  walking  right 
into  the  police  headquarters,  admitting  that  the  hat  found 
was  his,  but  to  claim  that  he  had  thrown  it  away  ten  days 
before  the  homicide.  He  told  two  different  stories  of  how  he 
had  disposed  of  this  hat,  and  he  was  contradicted  by  his  land- 
lady as  to  the  time  he  had  parted  with  its  possession.  There 
is  also  a  conflict  between  him  and  the  witness  Wolff,  the 
hatter,  as  to  when  he  bought  the  new  hat,  and  as  to  how  much 
he  paid  for  it.  The  tobacco  in  the  cigarette  left  on  the  bur- 
glarized premises  was  like  the  tobacco  found  in  the  defend- 
ant's possession,  and  it  was  a  kind  of  tobacco  seldom  used  in 
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cigarettes.  It  k  also  significant  that  in  Ms  statement  to  the 
police  the  defendant  did  not  disclose  his  whereaboats  on  the 
night  of  the  murder.  The  testimony  upon  which  he  was  con- 
victed was  circumstantial;  and  while  we  cannot  say  that  a 
strong  and  convincing  case  was  made  out  against  him,  we 
are  equally  unable  to  say  that  there  is  not  evidence  to  sustain 
the  verdict — ^in  which  event  only  would  we  be  warranted  in 
setting  aside  the  judgment  of  conviction.  {People  ▼•  Meyers, 
5  Cal.  App.  674,  [91  Pac.  167].) 
The  judgment  and  order  are  aJBBrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  eoneorred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  18, 1916. 


[Crim.  Ve.  4S0.    Beeoiid  Appellate  Distriet— Mardi  28,  IMS.] 
In  re  CLABA  VIOLA  WILLIS,  on  Habeas  Ck)rpu8. 

JUVKNOiS  COUBT  LAW  —  JUBISDIOTION  —  CONSTITUTIONAL  LAW.r— Under 

the  terms  of  the  JuTenile  Act,  as  its  text  stood  both  in  the  jear 
1909  (Stats.  1909,  p.  213)  and  as  amended  in  1915  (Stats.  1915, 
p.  1225),  the  juvenile  eonrt  is  given  jurisdiction  over  all  "persons'* 
nnder  the  age  of  twentj-one  years,  irrespeetiTe  of  their  minoritj; 
and  there  is  no  eonstitational  restriction  which  deprives  the  legisla^ 
tore  of  the  right  to  confer  jurisdiction  upon  the  juvenile  court  ia 
the  manner  and  form  described  hj  the  act 

APPLICATION  originally  made  in  the  District  Court  for 
the  Second  Appellate  District  for  a  writ  of  luAeas  corpus. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  E^leindienst,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attorney,  and  H.  S.  O. 
McCartney,  Deputy  District  Attorney,  for  Bespondent. 

JAMES,  J. — ^A  writ  of  JidbecLs  corpus  was  issued  herein  on 
petition  of  Clara  Viola  Willis.    In  August,  1915,  petitioner. 
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then  being  seventeen  yean  of  age,  was  adjudged  by  the 
superior  court  of  the  county  of  Los  Angeles,  sitting  as  a 
juTenile  court,  to  be  a  delinquent  person,  the  particular  charge 
being  that  she  was  guilty  of  vagrancy  as  that  crime  is  defined 
in  some  of  the  provisions  of  section  647  of  the  Penal  Code. 
At  the  time  of  this  adjudication  petitioner  was  a  married 
woman.  A  final  order  in  the  matter  was  made  on  the  tenth 
day  of  February,  1916,  when  the  juvenile  court  ordered  that 
petitioner  be  placed  under  probation  until  she  arrived  at  the 
age  of  twenty-one  years,  or  until  further  order  of  court,  and 
that  she  be  allowed  to  reside  with  her  mother  under  the 
supervision  of  a  probationary  officer.  On  the  nineteenth  day 
of  February,  1916,  petitioner  became  of  the  age  of  eighteen 
years.  It  was  set  out  in  the  return  that  while  a  ward  of  the 
juvenile  court  petitioner  had,  without  the  consent  of  the  court, 
but  with  the  consent  of  her  mother,  married  one  Willis,  and 
had  deserted  said  Willis  after  living  with  him  but  a  ''short" 
period  of  time.  The  particular  ground  upon  which  petitioner 
asks  to  be  discharged  is  that  the  juvenile  court  has  no  juris- 
diction over  persons  other  than  minors  and  unmarried  in- 
fants. Under  the  terms  of  the  Juvenile  Act,  as  its  text  stood 
both  in  the  year  1909  (Stats.  1909,  p.  213),  and  as  amended 
in  1915  (Stats.  1915,  p.  1225),  the  juvenile  court  is  given 
jurisdiction  over  all  "persons'*  under  the  age  of  twenty-one 
years,  irrespective  of  the  question  of  their  minority.  We  can 
find  no  authority  which  deprives  the  legislature  of  the  right 
to  confer  jurisdiction  upon  the  juvenile  court  in  the  manner 
and  form  described  by  the  act.  In  order  to  sustain  the  con- 
tention of  petitioner  the  court  would  be  compelled  to  conclude 
that  it  was  only  competent  for  the  legislature  to  vest  juris- 
diction in  the  juvenile  court  over  minors.  There  is  no  con- 
stitutional limitation  that  our  attention  has  been  called  to 
which  so  restricts  the  legislative  power. 
The  writ  is  discharged  and  petitioner  remanded* 

Cowcey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[ar.  No.  1691.    FiTst  Appellate  District:.— Mareh  23,  1916.] 

LATHIA  W.  WILSON,  Appellant,  t.  DISTRICT  COUNCIL 
OF  SHEET  METAL  WOEKEBS  et  aL,  Respondents. 

Fkatebnal  Insubanob  Law— Bight  to  Dbath  Bbneiit — Constkuotion 
OF  BuLis  AND  Begttlations. — ^Wheie  the  rales  and  regulations  of 
an  international  labor  organization,  and  of  the  loeal  union  to  whose 
general  laws  it  ia  subject,  upon  the  subject  of  dues,  delinquencies, 
and  suspensions  from  membership,  provide  that  members  shall  not 
be  in  arrears  until  three  months'  dues  are  owing,  when  they  shall 
be  suspended,  and  that  the  secretarj  shall  notify  all  members  when 
thus  delinquent,  and  that  the  local  union  shall  keep  members  in  good 
standing  until  suspended,  it  is  necessary  in  order  to  deprive  such  a 
member  of  that  good  standing  in  his  local  union  which  would  debar 
his  widow  or  other  beneficiary  of  the  right  to  receive  the  death  bene- 
fit upon  his  decease,  that  affirmative  action  amounting  to  suspension 
shall  be  taken  by  the  local  union  of  which  he  was  a  member,  and, 
in  the  absence  of  such  action,  he  is  entitled  to  be  reported  as  a 
member  in  good  standing,  and  entitled  to  have  the  death  benefit  paid 
vpon  his  death  to  his  widow  or  other  beneficiary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Alar 
meda  County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  Rinehart,  for  Appellant 

dcTeland  L.  Dam,  and  Gteorge  Appell,  for  Respondentii 

RICHARDS,  J. — This  is  an  appeal  by  the  plaintiff  in  an 
action  brought  to  recover  from  the  defendants  the  sum  of 
eight  hundred  dollars,  alleged  to  be  due  as  a  death  benefit 
payable  to  the  plaintiff  upon  the  death  of  her  husband,  by 
virtue  of  his  membership  in  the  two  organizations  made  pai^ 
ties  defendant  in  this  action. 

The  facts  are  practically  undisputed  and  may  be  summar- 
ized as  follows:  Local  Union  No.  216  of  the  Amalgamated 
Sheet  Metal  Workers'  International  Alliance  is  an  unincor- 
porated association  of  a  number  of  craftsmen,  and  is,  as  its 
name  indicates,  a  branch  of  the  international  organization, 
to  whose  general  laws  it  is  subject,  and  which  has  for  its 
principal  purpose  the  securing  of  those  rights  and  advantages 
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for  its  members  for  the  better  maintenance  of  which  similar 
labor  organizations  are  created.  The  defendant,  District 
Council  of  Sheet  Metal  Workers  of  the  state  of  California, 
is  also  an  unincorporated  association,  called  into  being  by 
the  seyeral  local  unions  of  the  general  order  within  a  certain 
district,  and  having  for  its  chief  object  the  collection  and 
payment  of  death  benefits  to  the  widows  or  other  beneficiaries 
of  deceased  members  of  the  several  local  unions  comprising 
its  membership  within  the  designated  district.  By  the  rules 
and  regulations  of  this  district  organization  the  funds  from 
which  its  death  benefits  were  to  be  paid  were  raised  and  re- 
pleted  by  means  of  assessments  of  the  members  of  the  local 
unions  to  the  extent  of  one  dollar  for  each  member  ''in  good 
standing,''  and  who  had  been  such  member  ''in  good  stand- 
ing'* for  the  period  of  six  months  prior  to  the  death  of  the 
member  for  whose  benefit  the  assessment  was  to  be  paid. 
The  names  of  such  members  as  were  in  good  standing,  and 
entitled  to  these  benefits,  were  to  be  forwarded  from  time 
to  time  by  the  financial  secretary  of  the  local  union  to  the 
secretary  of  the  district  council ;  upon  the  death  of  any  mem- 
ber of  the  local  union  entitled  to  a  death  benefit  the  said 
financial  secretary  of  the  local  union  was  to  communicate  with 
the  secretary  of  the  district  council,  stating  that  the  deceased 
member  was  in  good  standing  for  the  period  of  six  consecutive 
months  prior  to  his  death,  whereupon  the  treasurer  of  the 
district  council  was  to  forward  to  the  said  secretary  of  the 
local  union  the  amount  of  the  death  benefit  which  was  to  be 
paid  over  to  the  widow  or  other  beneficiaries  of  the  deceased 
member. 

Charles  Wilson,  the  deceased  husband  of  the  plaintiff,  be- 
came a  member  of  local  Union  No.  216  on  March  25,  1912, 
and  remained  a  member  thereof  until  his  death  on  December 
4, 1912.  He  had  not  been  very  regular  in  the  payment  of  his 
dues  and  assessments,  but  the  record  shows  that  from  time 
to  time  he  paid  varying  amounts  on  account  thereof,  and  that 
during  the  month  of  October  he  had  fully  paid  up  his  obliga- 
tions to  the  order,  including  his  dues  for  that  month.  The 
record  also  affirmatively  shows  that  although  at  times  delin- 
quent in  respect  to  those  obligations,  he  had  never  been  sus- 
pended nor  in  any  manner  called  to  account  for  his  arrears, 
nor  had  his  name  ever  been  reported  to  the  district  council 
as  a  member  not  in  good  standing  in  his  local  union,  but  on 
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the  contrary,  had  been  reported  thereto  as  in  good  standing. 

The  rules  and  regulations  of  the  International  Alliance  of 
which  the  local  union  is  a  member,  upon  the  subject  of  dues^ 
delinquencies,  and  suspensions,  contain  the  following  pro- 
visions: 

''Art.  YIII,  sec.  4.  All  members  shall  pay  dues  in  adyance, 
and  are  not  in  arrears  until  the  end  of  the  current  quarter. 

''Art.  X,  sec.  1.  Members  may  be  admitted  into  the  hall 
until  they  are  three  months  in  arrears.  When  over  three 
months  in  arrears  they  shall  be  suspended,  and  must  pay  all 
arrears  and  receive  a  clear  card  before  being  admitted. 

"Art.  II,  sec.  6.  The  financial  secretary  .  .  .  shall  keep  a 
correct  account  of  each  member,  with  full  name  and  residence, 
and  shall  notify  all  members  three  months  in  arrears.  He 
shall  furnish  the  general  secretary-treasurer  a  list  of  all  ex- 
pelled or  suspended  members." 

The  by-laws  of  Local  Union  No.  216  contain  the  following 
provisions : 

"Art.  y,  sec.  2.  Members  owing  this  union  three  months 
dues  shall  be  considered  delinquent 

"Sec.  14.  Local  216  shall  pay  all  members  death  benefit  at 
time  of  each  report  of  death,  keeping  him  in  good  standing 
for  his  insurance  as  long  as  he  has  not  been  suspended,  and 
same  must  be  charged  to  brother  for  dues  by  local  216,  and 
should  be  good  as  long  as  he  is  not  suspended." 

It  would  seem  to  be  very  clear  from  a  reading  of  these 
provisions  of  the  governing  rules  of  the  International  Alliance, 
and  of  the  local  union,  that  the  mere  delinquency  of  a  member 
of  the  latter  in  the  matter  of  keeping  promptly  paid  his  dues 
and  assessments  would  not  be  sufficient  to  render  him  a  mem- 
ber not  in  good  standing;  but  that  in  order  to  deprive  such 
member  of  that  good  standing  in  his  local  union  which  would 
debar  his  widow,  or  other  beneficiaries,  of  the  right  to  receive 
the  death  benefit  upon  his  decease,  it  was  necessary  that 
affirmative  action  amounting  to  his  suspension  should  be  taken 
by  the  local  union  of  which  he  was  a  member,  and  that  in 
the  absence  of  such  action  he  was  entitled  to  be  reported  to  the 
district  council  as  a  member  in  good  standing,  and  hence 
according  to  its  rules  entitled  to  have  its  death  benefit  paid 
upon  his  decease  to  his  widow  or  other  beneficiaries.  This 
was  apparently  the  construction  which  the  officers  of  the  local 
union  had  placed  upon  their  rules  and  regulations  prior  to 
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Mr.  Wilson's  death  according  to  the  evidence  of  its  secretary. 
And  it  may  be  said  that  it  is  a  rale  of  justice  and  reason  as 
applicable  to  such  organizations  wherein  the  fact  of  a  delin- 
quency in  dues  might  often  arise  out  of  the  very  conditions 
which  would  have  placed  the  delinquent  member  in  need  of 
its  beneficial  objects  and  aids.  The  provision  in  the  rules  of 
the  local  union  to  the  effect  that  the  death  benefit  assessments, 
if  not  paid  by  a  member,  should  be  kept  paid  up  by  the  union 
itself  so  as  to  keep  such  delinquent  member  in  good  standing 
with  the  district  council  so  long  as  he  had  not  been  suspended 
by  his  local  union,  is  exactly  in  line  with  this  interpretation 
of  the  rules  and  regulations  of  the  International  Alliance  and 
of  Local  Union  No.  216. 

Applying  these  rules  and  regulations  as  thus  interpreted  to 
the  case  in  hand,  it  must  be  concluded  that  at  the  time  of  his 
death  the  plaintiff's  husband  was  a  member  of  Local  Union 
No.  216  in  good  standing,  and  as  such  was  entitled  to  have 
his  widow  receive  from  the  District  Council,  through  the 
treasurer  of  said  local  union,  the  death  benefit  for  which  she 
was  compelled  to  bring  this  action.  The  trial  court,  in  deny- 
ing the  plaintiff  this  right,  and  in  rendering  its  judgment  in 
the  defendant's  favor,  was  in  error. 

The  distinction  to  be  drawn  between  the  cases  cited  by  re- 
spondent's counsel  and  the  case  at  bar  is  the  obvious  one  that 
in  none  of  those  cases  was  the  suspension  of  a  member  made 
a  prerequisite  to  the  deprivation  of  his  rights  as  a  member  in 
good  standing  in  his  local  union* 

Judgment  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt» 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  22,  1916. 

•0  OiO.  Ip9w— IS 


Digitized  by 


Google 


194   MoRRELL  V.  San  Tomas  Drying  etc.  Co.    [30  Cal.  App. 


[Or,  No.  1758.    FInt  AppeHate  Digtriet— ICareh  24,  l»ld.] 

J.  B.  MOBBELL  et  al.,  Bespondents,  t.  SAN  TOMAS 
DBYING  AND  PACKING  COMPANY  (a  Corporation), 
Defendant  and  Appellant;  BALFOUB  GUTHBIE  AND 
COMPANY  (a  Corporation),  Defendant 

fliiLB — Peumi  Gbop— Pebfobuanct— BsjxonoH  or  Poktioh  or  Gkop. — 
The  purchaser  under  a  eontraet  for  the  sale  and  delivery  of  a  erop 
of  dried  prunes,  which  had  already  received  and  accepted  the  larger 
portion  of  the  erop,  and  requested  an  extension  of  time  for  the 
delivery  of  the  remainder,  which  was  accorded  to  it  I7  the  seller 
onty  after  the  manager  of  the  purchaser  had  i>er8onallj  inspected 
soeh  remainder  and  expressed  satisfaction  therewith,  with  the  exoep- 
tion  of  a  single  and  severable  ton,  which  he  also  expressed  willing- 
aesB  to  accept  if  put  in  condition,  is  not  justified  in  rejecting  the 
whole  of  such  remainder  on  the  ground  that  the  excepted  ton  had 
not  been  put  in  proper  condition,  but  should  have  confined  such  re- 
jeetiott  to  such  ton  and  accepted  the  prunes  which  were  up  to  the 
eontraet  requirement. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
C3ara  County  denying  a  new  trial.    J.  B.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Beggs  &  McComish,  for  Appellant 

S.  G.  Tompkins,  for  Bespondenta 

EEBBIGAN,  J. — ^This  is  an  appeal  from  an  order  denying 
a  new  trial  in  an  action  for  damages  for  the  alleged  failure 
of  the  defendant,  San  Tomas  Drying  and  Packing  Company^ 
to  accept  and  pay  for  a  certain  lot  of  prunes  under  the  terms 
of  a  written  contract  between  the  parties  to  the  action. 

This  case  was  before  this  court  upon  a  former  appeal,  the 
decision  of  which  is  reported  in  13  CaL  App.  305,  [109  Pac. 
632],  and  in  which  the  facts  of  the  case  are  quite  fully  and 
correctly  set  forth.  Upon  the  retrial  of  the  cause  the  errors 
of  pleading  and  attempted  proofs  adverted  to  in  that  decision 
were  in  the  main  corrected  or  avoided  by  the  plaintiffs ;  and, 
while  the  appellant  still  contends  that  the  action  was  prema- 
turely brought,  the  adverse  views  of  this  court  upon  the  former 
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appeal  as  to  that  iasae  most  be  adhered  to  as  the  law  of  the 


As  to  the  appellant's  contention  that  the  rejected  prunes 
did  not  meet  in  point  of  quality  the  requirements  of  the  con- 
tract, and  that  for  that  reason  they  were  entitled  to  reject 
them  as  a  whole  when  offered  as  a  whole,  the  evidence  shows 
the  following  to  be  the  facts:  The  prunes  were  grown  upon 
seyeral  orchards  owned  or  leased  by  the  plaintiffs  in  the  vicin- 
ity of  Wright's  station  in  the  Santa  Cruz  Mountains  during 
the  season  of  1907.  The  contract  for  the  purchase  by  the  de- 
fendant of  the  crop  when  dried  by  the  plaintiffs  was  entered 
into  in  the  month  of  July  of  that  year  while  the  prunes  were 
still  upon  the  trees.  Such  contract  requires  ''All  fruit  to  be 
sound  and  merchantable  and  well  dried,  free  from  slab,  of 
choice  quality,  and  delivered  f.  o.  b.  packing  house  situated  on 
the  Infirmary  road,  Santa  Clara  county,  California;  delivery 
to  be  made  as  directed,  final  delivery  before  November  30, 
1907."  The  total  amount  of  prunes  grown  was,  when  dried, 
172,698  pounds,  and  of  this  amount  134,132  pounds  were 
delivered  to  and  accepted  by  the  defendant  within  the  tiinn 
fixed  by  the  contract.  The  reason  the  remainder  of  the  crop, 
amounting  to  38,566  pounds,  was  not  also  offered  for  accept- 
ance during  said  time  was,  as  testified  by  the  plaintiffs,  that 
the  defendant  requested  that  such  further  delivery  be  delayed 
for  the  reason  that  its  bins  were  full.  In  accordance  with 
this  request  the  time  for  shipment  and  receipt  of  the  re- 
mainder of  the  prunes  was  extended  until  January  1,  1908, 
when  a  further  extension  was  requested  by  the  defendant,  but 
before  granting  it  the  plaintiffs  insisted  that  the  defendant's 
manager  should  inspect  this  remainder  of  the  prunes  upon 
plaintiffs'  premises  in  order,  apparently,  that  they  might  be 
assured  that  the  prunes  would  be  accepted  when  finally  de- 
livered. The  defendant's  manager  accordingly  went  during 
December,  1907,  to  the  plaintiffs'  premises,  and  there  fully 
examined  the  undelivered  fruit,  and,  after  doing  so,  said  that 
the  prunes  were  all  right  with  the  exception  of  one  separate 
pile  of  about  a  ton,  which  contained  a  few  soft  prunes;  and 
he  then  stated  that  if  the  soft  ones  were  in  condition  when  he 
received  the  balance  of  them  he  would  accept  them  also.  On 
January  14,  1908,  the  defendant  requested  that  the  time  limit 
of  plaintiffs'  delivery  under  the  contract  be  further  extended 
to  May  1,  1908,  for  the  reason  evidently  that  its  bins  were 
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still  overcrowded.  In  its  letter  requesting  such  extension  the 
following  language  was  used:  ''Regarding  the  pile  I  expressed 
my  doubts  about  as  to  its  condition,  same  will  be  accepted  sub- 
ject to  their  being  in  suitable  condition  when  the  time  comes 
for  delivery/'  The  plaintiffs  upon  receipt  of  this  letter  put 
the  ton  of  prunes  which  had  been  objected  to  through  an 
evaporating  process,  that  being  the  only  method  of  further 
drying  them  available  at  that  season  of  the  year,  and  there- 
after and  in  the  month  of  April,  1908,  tendered  for  deliveiy 
the  aforesaid  remainder  of  his  crop  as  a  whole.  The  defend- 
ant refused  to  accept  the  prunes  as  a  whole,  but  made  no  offer 
to  accept  less  than  the  whole  or  to  take  the  admittedly  good 
prunes  if  the  one  ton  of  evaporated  prunes  were  eliminated 
from  the  lot.  The  plaintiff  thereupon  sold  the  entire  lot  mt 
auction  in  the  nearest  available  market,  and  then  brought  suit 
to  recover  the  difference  between  the  proceeds  of  such  sale  ami 
the  contract  price. 

The  foregoing  statement  of  the  record  impels  us  to  the  con- 
clusion that  while  it  was  the  right  and  duty  of  the  plaintifh 
to  make  a  tender  of  this  remainder  of  their  crop  of  prunes 
for  delivery  to  the  defendant  as  a  whole;  and  while  it  would 
have  been  the  right  of  the  defendant,  had  all  of  the  prunes 
been  up  to  the  standard  specified  in  the  contract,  to  require 
such  delivery  of  the  whole  of  this  remainder  of  the  prunes, 
and  to  refuse  to  accept  them  unless  thus  offered  as  a  whole,  it 
was  not  the  right  of  the  defendant  to  refuse  to  accept  any  of 
those  prunes,  for  the  reason  that  the  one  ton  to  which  he  had 
formerly  objected  were  not  in  proper  condition.  At  the  time 
of  the  inspection  of  these  prunes  by  the  defendant's  manager 
in  December,  1907,  and  after  his  objection  to  this  single  and 
severable  small  lot  of  them,  he  plainly  led  the  plaintiffs  to  be- 
lieve that  the  remainder  of  their  prunes,  with  the  exception  of 
this  single  ton,  would  be  received  and  accepted  whenever 
offered  for  delivery ;  and  the  express  intimation  of  his  letter  of 
January  14,  1908,  is  to  the  same  effect.  Under  these  circum- 
stances, having  already  received  and  accepted  the  larger  por- 
tion of  the  plaintiffs'  crop  when  delivered  in  November,  and 
having  requested  the  extension  of  time  for  the  delivery  of  the 
remainder  of  the  crop,  and  having  been  accorded  such  exten- 
sion only  after  its  manager  had  personally  inspected  the  re- 
mainder of  the  crop,  and  been  satisfied  with  all  of  it  except 
the  single  ton,  and  having  suggested  that  the  latter,  if  put  in 
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condition  by  the  plaintiffs,  would  also  be  accepted,  and  the 
plaintiffs  having  then  and  there  and  at  that  season  of  the 
year  adopted  the  only  available  method  of  putting  such  single 
ton  of  prunes  in  condition,  and  having  apparently  claimed 
and  believed  that  they  had  done  so,  and  then  tendered  this 
remainder  of  their  prunes  for  delivery  as  a  whole,  the  defend- 
ant should  have  offered  to  accept  all  of  the  prunes  which  were 
admittedly  np  to  the  contract  requirement,  and  should  have 
confined  its  rejection  to  the  single  ton  which,  it  still  claimed, 
was  not  in  like  condition,  and  which  was  separate  and  sever- 
able from  the  rest.  In  other  words,  having  already  received 
and  accepted  the  larger  portion  of  these  prunes,  and  having 
already  expressed  itself  satisfied  with  all  of  the  remainder 
with  the  exception  of  the  single  and  severable  ton,  and  having 
stated  that  these,  when  put  in  condition,  would  be  accepted 
also,  it  was  the  duty  of  the  defendant  to  have  confined  its  re- 
jection of  the  plaintiffs'  final  tender  to  the  single,  severable, 
■mall  lot,  of  evaporated  prunes,  and  by  so  doing  have  enabled 
the  plaintiffs,  by  delivering  the  rest,  to  limit  the  dispute 
between  them  to  the  only  portion  of  these  prunes  to  which  the 
defendant  had  a  valid  objection.  Not  having  done  this  the 
defendant  is  in  no  position  to  complain  because  the  plaintiffs 
aeted  upon  its  unqualified  and  unjustifiable  rejection  of  the 
remainder  of  their  prunes  as  a  whole,  and  took  the  only 
method  of  ascertaining  their  damage  which  is  provided  by  law. 

The  other  contentions  of  the  defendant  we  find  to  be  with- 
out merit. 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  BichardSy  J.,  concurred* 
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[CSt.  No.  1692.    Second  AppeUate  Distriet^Mareh  24,  1910.] 

R.  C.  POBTEB,  Bespondent,  v.  QBNEBAL  ACCIDENT, 
PIBE  AND  LIFE  ASSUBANCB  COBPOBATION, 
LIMITED  (a  Corporation),  Appellant 

Insurance  Law — Application  fob  Accident  Pouot— Failure  to  Dis- 
GLOBE  Bye  Appuction — Knowledge  op  Agent— Liabilitt  op  CSom- 
fant. — ^An  insurance  company  is  not  liable  npon  a  policy  of  acci- 
dent inrarance  for  an  illness  of  the  insured  consisting  principally 
of  an  infection  of  the  eye  described  aa  purulent  conjunctivitis,  where 
he,  in  his  written  application  for  the  policy,  stated  that  he  had 
never  suffered  any  injury  to  the  sif^ht  of  either  eye,  and  that  he 
had  not  been  disabled  by  accident  or  illness  during^  the  Ave  years 
preceding  the  time  of  making  the  application,  whereas  he  had  in  fact 
suffered  an  illness  of  such  character  and  of  such  seriousness  that 
required  the  services  of  a  specialist  within  the  five-year  period,  not- 
withstanding that  the  agent  of  the  company,  who  had  only  authority 
to  receive  and  forward  the  application,  countersign  and  deliver  a 
policy,  collect  the  premium  and  receive  and  forward  the  prooft  of 
elaim,  was  informed  of  such  illness  at  the  time  of  the  signing  of 
the  application  by  the  insured. 

I]>. — AuTHORiTT  OP  Insurance  Agents. — One  who  has  authority  to  take 
applications,  receive  and  receipt  for  premiums,  forward  them,  re- 
ceive policies  from  the  company,  and  deliver  them  after  countersign- 
ing them,  has  no  power  to  bind  the  company  by  a  contract  of  insur- 
ence  in  any  other  way  than  by  delivery  of  a  policy  issued  by  the 
company. 

D^ — Powers  of  General  Agent. —  A  general  agent,  in  a  strict  legal 
sense,  is  one  who  has  all  the  powers  of  his  principal,  as  to  the  busi- 
ness in  which  he  is  engaged — an  extent  of  authority  which  is  not 
often  conferred  in  insuranoe;  in  that  business  an  agent  is  termed  a 
general  agent  rather  with  reference  to  geographical  extent  of  his  au- 
thority, in  contradistinction  to  a  local  agent,  who  may  have  original 
powers,  though  exercising  them  within  more  restricted  limits;  and 
the  general  agent  may  appoint  local  and  subagents  which  a  local 
agent  cannot. 

Id. — LiMiTATiOH  OF  POWERS  OF  AGENT. — ^An  insurance  company,  like  any 
other  principal,  has  authority  to  limit  powers  of  its  agent,  and  where 
this  is  done  by  clear  and  plain  terms  in  the  policy  and  the  appli- 
cant accepts  the  policy,  it  becomes  a  contract  between  him  and  the 
company  and  he  is  charged  with  knowledge  of  its  terms;  among 
others,  the  limitations  upon  the  power  of  the  agent  of  the  company. 

Id, — Waiver  op  Conditions  and  Pobpeitures— Authobitt  op  Agent. — 
The  authority  of  an  agent  to  effect  a  waiver  in  the  face  of  a  limita- 
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tion  denying  liis  power  to  waive  warxanties  or  eonditionfl  is  not 
Tested  in  everj  agent;  unless  sueh  authoritj  be  given  to  some  par- 
tienlar  agent  to  do  so,  as  a  general  role,  it  is  only  agents  of  the 
eompanj  who  are  empowered  to  issue  and  deliver  policies  who  may 
be  regarded  as  having  the  power  to  waive  conditions  and  forf eitares. 
Ift-— Appuoation  fob  Poliot— Statimentb  of  Appuoaht.— Where  the 
applicant  for  an  insurance  policy  signs  an  application  certifying  to 
the  truth  of  the  statements  therein  contained  material  to  the  risk 
and  delivers  it  to  the  company,  those  statements  become  his  solemn 
representations;  and  even  though  filled  out  by  an  agent  upon  a  form 
furnished  by  the  company,  they  are  (in  the  absence  of  fraud)  of 
the  same  binding  force  upon  the  applicant  as  though  he  had  himself 
written  them  out  in  longhand  and  signed  them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Herbert  W.  Eidd,  and  Perry  F.  Backus,  for  Appellant. 

T.  A.  Williams,  for  Respondent. 

CONREY,  P.  J. — ^The  defendant  appeals  from  a  Judgment 
which  awarded  to  plaintiff  the  sum  of  $560  allowed  as  com- 
pensation for  a  four-months'  period  of  disability  of  the  plain- 
tiff, found  to  have  resulted  from  an  accident  covered  by  the 
terms  of  an  insurance  policy  issued  by  the  defendant  to  the 
plaintiff. 

At  a  time  prior  to  the  issuance  of  the  policy,  plaintiff  signed 
an  application  to  the  defendant  for  a  policy  of  insurance  and 
delivered  it  at  Dallas,  Texas,  to  J.  H.  Wilson,  an  agent  of  the 
defendant.  The  application  was  upon  a  form  the  blanks  in 
which  were  filled  in  writing  by  the  agent,  the  information 
being  furnished  by  the  plaintiff.  A  portion  of  the  application 
reads  as  follows: 

"  (C)  I  have  never  been  ruptured  or  otherwise  injured  or 
suffered  the  loss  of  a  limb  or  the  sight  of  either  eye.  (D)  My 
hearing  or  vision  is  not  impaired.  (E)  I  have  not  had  any 
medical  or  surgical  treatment  during  the  past  five  years,  ex- 
cept as  here  stated.    No  exceptions. 

"I  am  not  subject  to,  do  not  now  have,  nor  have  I  ever  had 
fits  of  any  kind,  vertigo,  hernia,  paralysis,  rheumatism, 
sciatica,  lumbago,  nor  any  disease  or  infirmity,  menval,  physi- 
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ealy  nervous,  yenereal,  chronic  or  inherited,  except  as  here 
stated.    No  exceptions. 

**I  understand  and  agree  that  the  insurance  is  not  effectiye 
until  the  policy  has  actually  heen  issued  by  the  company  and 
the  premium  paid,  that  the  company  is  not  bound  by  any 
knowledge  of  or  statements  made  by  or  to  any  agent  unless 
umtten  hereon.  I  further  agree  to  accept  the  policy  subject 
to  all  its  conditions  and  pay  the  monthly  premium  of  two  dol- 
lars in  advance  without  notice." 

A  policy  bearing  date  September  4,  1906,  was  thereafter 
issued  pursuant  to  this  application.  It  contains,  among  other 
things,  the  following  terms:  **  .  .  .  (General  Accident,  Fire 
&  Life  Assurance  Corp.,  Ltd.,  of  Perth,  Scotland.  Eelly  & 
Norie-Miller,  United  States  managers.  United  States  offioeB, 
55  John  street,  New  York.    (Hereinafter  called  the  company.) 

''In  consideration  of  the  premium,  and  the  statements  in  the 
application  for  this  policy,  a  copy  of  which  is  attached  hereto 
and  made  a  part  hereof,  which  statements  the  assured,  on  the 
acceptance  of  this  policy,  warrants  to  be  true,  does  hereby  in- 
sure B.  C.  Porter  .  •  .  subject  to  all  conditions  and  limita- 
tions hereinafter  contained,  .  .  .  against  accidental  death  and 
dismemberment  .  .  .  and  disability  due  to  either  accident  or 
illness,  as  hereinafter  respectively  defined,  limited  and 
specified. 

**  (B)  This  policy,  with  a  copy  of  the  application  therefor 
signed  by  the  assured,  and  any  riders  or  indorsements  signed 
by  or  on  behalf  of  the  United  States  managers  and  indorsed 
hereon  or  attached  hereto  shall  constitute  the  entire  contract 
of  insurance  except  only  as  the  same  may  be  affected  by  any 
table  of  rates  and  classification  of  risks  filed  prior  to  the  issu- 
ance of  this  policy  with  the  insurance  department  of  the  state 
in  which  it  is  issued  or  delivered,  and  no  statement  made  by 
the  assured  not  incorporated  in  or  indorsed  on  this  policy 
shall  avoid  it  or  be  used  in  evidence,  and  no  provision  of  the 
charter,  constitution  or  by-laws  of  the  company  shall  be  used 
in  defense  of  any  claim  arising  under  this  policy.  No  agent 
has  authority  to  change  this  policy  or  waive  any  of  its  provi- 
sions,  and  no  assignment,  change  or  waiver  hereof  shaU  he 
valid  unless  agreed  to  in  writing  by  or  on  behalf  of  the  United 
States  managers  of  the  company  and  indorsed  hereon. 

''In  witness  whereof,  the  General  Accident,  Fire  and  Life 
Assurance  Corporation,  Limited,  by  its  United  States  man- 
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agen,  has  executed  and  attested  these  presents,  but  this  polioy 
shall  not  be  yalid  unless  countersigned  by  the  duly  authorized 
representatiyes  of  the  company. 

**  The  premium  on  this  policy  is  two  dollars  per  month.  This 
policy  iB  dated  the  4th  day  of  September,  1908.  Counter- 
sign^ at  Dallas,  Texas,  this  4th  day  of  September,  1906.  J. 
H.  Wilson,  Authorized  and  Commissioned  Bepresentatiye. 
Kelly  &  Norie-Miller,  United  States  Managers.'' 

It  is  undisputed  that  the  foregoing  policy  was  in  force 
during  the  period  of  time  for  which  compensation  has  been 
awarded  by  the  judgment  herein ;  unless  it  be  held  that  the 
Talidity  of  the  policy  was  affected  by  an  alleged  breach  of 
warranty  on  the  part  of  plaintiff  in  that  his  application  for 
the  policy  contained  certain  misrepresentations  of  fact  The 
defendant  by  its  answer  alleged  that  the  statements  contained 
in  the  application  were  false  in  certain  particulars  and  by  the 
plaintiff  were  known  to  be  false;  and  especially  that  prior  to 
the  making  of  said  application  for  insurance,  plaintiff  had 
suffered  for  many  years  with  eye  trouble,  and  that  prior  to 
the  execution  by  plaintiff  of  said  application,  and  the  issuance 
of  said  policy  of  insurance,  plaintiff  had  suffered  for  many 
years  from  defeetiye  yision.  Defendant  further  alleged  that 
each  of  the  representations  so  made  was  relied  upon,  and  the 
policy  issued  by  the  defendant  by  reason  of  said  statements 
contained  in  the  application  and  in  full  reliance  thereon  and 
not  otherwise. 

The  disability  for  which  plaintiff  claims  compensation  began 
on  or  about  the  fourteenth  day  of  July,  1912.  In  presenting 
to  defendant  his  proofs  of  claim,  and  in  his  complaint  in  this 
action  until  it  was  amended  at  the  dose  of  the  trial,  the  daim 
was  based  upon  alleged  illness  and  not  upon  the  occurrence  of 
any  accident.  This  illness  eonsisted  principally  in  an  infec- 
tion of  the  left  eye,  and  was  described  as  purulent  conjuncti- 
vitis. Notwithstanding  the  representation  in  the  application 
for  insurance  that  the  applicant  had  never  suffered  any  injury 
to  the  sight  of  either  eye,  and  that  he  had  not  been  disabled 
by  accident  or  illness  during  the  five  years  preceding  the 
time  of  making  the  application,  it  is  admitted  by  the  plaintiff 
in  his  testimony,  and  in  the  proofs  of  claim  submitted  by  him, 
that  these  representations  were  not  true.  In  a  letter  written 
1^  plaintiff  to  the  defendant,  under  date  of  November  11, 
1912,  he  stated  that^  about  fifteen  years  before  that  date,  a 
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broken  part  of  a  dental  instrument  had  been  left  in  one  of  his 
eye  teeth,  which  affected  the  nerve  of  the  tooth  extending  up 
to  the  eye,  and  he  had  not  discovered  the  presence  of  the  piece 
of  metid  in  this  tooth  until  January  or  February,  1912,  when 
the  tooth  was  extracted.  He  said:  ''This  had  affected  the 
nerve  of  my  tooth  extending  up  to  the  eye,  and  the  dentist 
and  the  specialist  then  declared  to  me  that  the  trouble  which 
I  suffered  with  about  eight  years  ago  was  caused  by  this 
broken  instrument  in  my  tootii."  In  an  earlier  part  of  the 
letter,  he  referred  to  the  former  trouble  with  his  eye  as  fol- 
lows: **I  had  a  former  attack  of  my  eye  about  seven  or  eight 
years  ago,  and  the  trouble  I  had  then  was  of  an  entirely  differ- 
ent nature  from  the  attack  which  I  have  recently  suffered 
with.  The  specialist  at  that  time  could  give  no  reason  for  the 
trouble  which  I  was  suffering  with/'  Thus  it  is  definitely 
admitted  that  less  than  five  years  before  applying  for  this 
policy  the  plaintiff  had  suffered  an  illness  pertaining  to  the 
left  eye,  and  of  such  seriousness  that  for  that  trouble  he  con- 
sulted or  was  treated  by  a  specialist  With  this  same  letter 
the  plaintiff  forwarded  to  the  defendant  two  certificates  of 
physicians,  in  one  of  which  it  was  stated  that  the  claimant 
''had  similar  attacks  several  years  ago'';  and  the  other  re- 
ferred to  a  similar  disability  as  occurring  about  "seven  years 
ago."  The  plaintiff  further  admitted  that  at  that  time  his 
eye  was  treated  daily  for  several  weeks,  by  a  physician. 

On  behalf  of  respondent  it  is  contended  that,  while  the 
application  was  being  prepared,  he  stated  to  the  agent  Wilson 
the  facts  concerning  his  former  trouble  with  his  left  eye ;  that 
the  agent  omitted  to  include  those  facts  while  fiUing  out  the 
application ;  and  that  the  relation  of  Wilson  to  the  company 
was  that  of  a  general  agent  whose  knowledge  of  the  facts  was 
binding  upon  the  company,  notwithstanding  the  defect  in  the 
written  application. 

In  its  findings  the  court  below  stated  the  facts  in  accordance 
with  this  contention,  by  finding:  "That  the  defendant  deliv- 
ered said  policy  and  accepted  the  premiums  from  the  plaintiff 
with  full  knowledge  of  all  medical  or  surgical  treatment  re- 
ceived by  the  plaintiff  for  more  than  five  years  prior  to  the 
issuance  and  delivery  of  said  contract  or  policy;  that  the 
defendant  likewise  at  said  time  had  full  knowledge  of  any 
real  or  pretended  impairment  of  the  plaintiff's  vision,  and 
being  fully  advised,  itself  filled  out  the  application  for  the 
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said  contract  or  policy  and  delivered  the  same  and  accepted 
the  premiums  from  the  plaintiff  thereon.'' 

The  evidence  is  sufficient  to  show  that  the  actual  facts  con- 
cerning plaintiff's  former  illnesses  and  eye  trouble  were  stated 
by  the  plaintiff  to  Wilson  at  the  time  of  making  the  applica- 
tion. The  sufficiency  of  the  evidence  to  support  the  finding, 
quoted  above,  therefore  turns  upon  the  nature  and  extent  of 
Wilson's  agency  and  the  limitations  upon  his  authority  to 
waive  the  statement  in  writing  by  the  plaintiff  of  facts  mate- 
rial to  the  risk.  Although  Wilson  was  designated  a  general 
agent,  there  is  no  evidence  showing  any  business  done  by  him 
except  at  the  city  of  Dallas,  and  the  only  services  shown  to 
have  been  performed  by  him  in  relation  to  this  policy  appear 
to  have  consisted  in  receiving  and  forwarding  the  application, 
countersigning  and  delivering  the  policy,  collecting  the  pre- 
miums and,  four  years  later,  receiving  and  forwarding  the 
proofs  of  claim  of  plaintiff  concerning  the  illness  for  which,  in 
presenting  the  proofs  of  claim,  he  sought  compensation. 

''One  who  has  authority  to  take  applications,  receive  and 
receipt  for  premiums,  forward  them,  receive  policies  from  the 
company,  and  deliver  them  after  countersigning  them,  has  no 
power  to  bind  the  company  by  a  contract  of  insurance  in  any 
other  way  than  by  delivery  of  a  policy  issued  by  the  com- 
pany.*' (May  on  Insurance,  4th  ed.,  sec.  126a.)  "A  general 
agent,  in  the  strict  legal  sense,  is  one  who  has  all  the  powers 
of  his  principal  as  to  the  business  in  which  he  is  engaged — an 
extent  of  authority  not  often  conferred  in  insurance.  In  that 
business  an  agent  is  termed  a  general  agent  rather  with  refer- 
ence to  the  geographical  extent  of  his  authority,  in  contradis- 
tinction to  a  local  agent,  who  may  have  original  powers, 
though  exercising  them  within  more  restricted  limits;  and  the 
general  agent  may  appoint  local  and  subagents,  which  a  local 
agent  cannot."  (May  on  Insurance,  sec.  126.)  An  insur- 
ance company,  like  any  other  principal,  may  limit  the  powers 
of  its  agents.  (Iverson  v.  Metropolitan  Ins.  Co.,  151  Cal.  746, 
[13  L.  E.  A.  (N.  S.)  866,  91  Pac.  609].)  Where  this  is  done 
by  clear  and  plain  terms  in  the  policy  and  the  applicant  ac- 
cepts the  policy,  it  becomes  the  contract  between  him  and  the 
company  and  he  is  charged  with  knowledge  of  its  terms,  among 
others,  the  limitations  upon  the  power  of  the  agent  of  the 
company.  The  authority  of  an  agent  to  effect  a  waiver  in 
the  face  of  a  limitation  denying  his  power  to  waive  warranties 
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or  conditions  is  not  vested  in  every  agent  who  may  represent 
the  company.  Unless  such  authority  be  given  to  some  par- 
ticular agent  to  do  so,  then,  as  a  general  rule,  it  is  only  agents 
of  the  company  who  are  empowered  to  issue  and  deliver  poli- 
cies who  may  be  regarded  as  having  the  power  to  waive  con- 
ditions and  forfeitures.  As  to  the  character  of  agents  author- 
ized to  waive  such  conditions,  the  rule  includes  all  persons 
empowered  to  conclude  contracts  of  insurance  without  first 
referring  the  negotiations  to  their  principals,  such  as  those 
which  have  full  power  to  effect  contracts  of  insurance,  to  fix 
rates  of  premiums,  to  consent  to  changes,  to  make  indorse- 
ments and  to  cancel  policies.  (Sharman  v.  Continental  Ins. 
Co.,  167  Cal.  117, 124,  [52  L.  R.  A.  (N.  S.)  670, 138  Pac.  708] ; 
Enos  V.  Sun  Ins.  Co.,  67  Cal.  621,  [8  Pac.  379].) 

Where  the  applicant  for  an  insurance  policy  signs  an  appli- 
cation certifying  to  the  truth  of  statements  therein  contained 
material  to  the  risk  and  delivers  it  to  the  defendant,  those 
statements  become  his  solemn  representations.  And  even 
though  the  statements  be  filled  out  by  an  agent  upon  a  form 
furnished  by  the  company,  they  are  (at  least  in  the  absence 
of  any  fraud  practiced  upon  the  applicant)  of  the  same  bind- 
ing force  upon  the  applicant  as  though  he  had  himself  written 
them  out  in  longhand  and  signed  them.  ( WestpluM  v.  Metro- 
politan Life  Ins,  Co.,  27  CaL  App.  734,  738,  [151  Pac.  159].) 
''Of  course,  if  the  insured  stipulate  in  his  application  that  the 
insurer  shall  not  be  bound  by  any  act  done  or  statement  made 
to  or  by  the  agent,  not  contained  in  the  application,  he  cannot 
shelter  himself  under  a  plea  of  equitable  estoppel,  by  reason 
of  the  agent's  fraud  or  negligence.  The  knowledge  by  the 
agent  of  a  fact  not  stated  in  the  application  in  that  case  be- 
comes entirely  immaterial,  unless  possibly  when  the  statement 
of  the  fact  may  have  been  fraudulently  prevented  by  the 
agent."  (May  on  Insurance,  sec.  137.)  In  the  case  at  bar 
no  question  of  fraud  or  lack  of  good  faith  on  the  part  of  the 
company  is  presented.  The  plaintiff  does  not  even  deny  that 
he  personally  read  the  application  before  he  signed  it.  A 
copy  of  this  application  as  signed  by  him  was  attached  to  and 
made  part  of  the  policy.  ''By  accepting  and  retaining  the 
contract  without  objection  plaintiff  was  bound  by  its  terms 
and  cannot  now  be  heard  to  say  that  he  did  not  read  it  or 
know  its  terms.''  (Madsen  v.  Maryland  Casualty  Co.  of 
Baltimore,  168  Cal.  204,  206,  [42  Pac.  51,  52] .)     The  fact  that 
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the  statements  contained  in  the  application,  and  which  the 
evidence  in  this  case  shows  to  have  been  untrue,  were  material 
to  the  risk  and  are  closely  related  to  the  very  matter  involved 
in  plaintiff's  claim  herein,  is  beyond  question.  The  further 
fact  that  the  insurer  exacted  and  the  applicant  gave  a  state- 
ment as  to  previous  injuries  to  his  eyes  or  defects  of  vision, 
proves  that  the  parties  considered  and  agreed  that  this  matter 
was  material.  Having  so  agreed,  the  fact  of  its  materiality  is 
binding  upon  them.  (WestphM  v.  Ueiropoliian  Life  Ing. 
Co.,  27  Cal.  App.  734,  [151  Pac.  159] ;  McEwen  v.  New  York 
Life  Ins.  Co.,  23  Cal.  App.  694,  [139  Pac.  242],)  **A  state- 
ment in  a  policy,  of  a  matter  relating  to  ihe  person  or  thing 
insured,  or  to  the  risk,  as  a  fact,  is  an  express  warranty 
thereof."  (Civ.  Code,  sec  2607.)  "A  breach  of  warranty, 
•  •  .  where  it  is  broken  in  its  inception  prevents  the  policy 
from  attaching  to  the  risk."     (Civ.  Code,  sec.  2612.) 

This  policy,  although  countersigned  and  delivered  by  the 
agent  at  Dallas,  was  in  fact  issued  from  the  office  of  the  United 
States  managers  of  the  corporation,  where  the  matter  of  ac- 
cepting or  refusing  the  application  was  determined.  The 
recitals  in  the  policy  clearly  indicate  this  fact,  and  there  is  no 
evidence  or  claim  to  the  contrary.  The  fact  that  the  policy 
was  delivered  to  plaintiff  through  the  agent  to  whom  it  had 
been  sent  and  was  required  to  be  countersigned  by  him,  is  not 
sufficient  to  give  him  the  general  powers  of  the  company  in 
the  face  of  the  limitations  written  into  the  application  and 
policy.  Aside  from  the  plaintiff's  testimony  that  he  had 
truly  described  his  former  illnesses  to  the  agent  when  the 
application  for  policy  was  prepared,  it  is  not  claimed  that  the 
defendant  ever  received  any  information  of  the  former  ill- 
nesses of  plaintiff  to  which  we  have  referred,  until  he  pre- 
sented proofs  of  claim  on  account  of  the  illness  or  injury  to 
which  this  action  relates.  Upon  the  facts  herein  stated,  and 
the  law  as  above  set  forth,  we  conclude  that  the  defendant  has 
incurred  no  liability  upon  the  policy. 

Several  other  questions  of  some  importance  are  presented 
in  support  of  the  appeal,  but  in  view  of  our  decision  upon 
what  we  consider  the  main  issue,  we  deem  it  unnecessary  to 
discuss  other  phases  of  the  case. 

The  judgment  is  reversed. 

James,  J.,  and  Shaw,  J.,  eoncurred. 
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[Ot.  No.  1«8.    Ftnt  Appellate  District.— March  85,  1016.] 

WICKHAM  HAVENS  ct  al.,  AppcUants,  ▼.  COUNTY  OP 
ALAMEDA,  Respondent, 

Taxation — C&uboh  Pbopxbtt — Conbteuotion  of  Oontbaot  of  Sale. — 
Where  a  contract  for  the  sale  of  real  property  belonging  to  a  reli- 
gion! corporation,  and  used  ezcluBiFelj  for  religioua  purpoees,  providea 
that  the  church  ii  to  retain  the  posiession  of  the  property  for  a 
designated  period  upon  the  payment  of  a  stipulated  rate  of  interest 
upon  the  paid-up  installments  of  the  purchase  price  in  lieu  of  rent, 
the  beneficial  ownership  of  the  property  is  in  the  Tcndee  pending 
the  payment  of  the  remainder  of  the  purchase  price,  and  the  chnreh's 
use  and  occupation  is  in  effect  that  of  a  tenant,  and  consequently 
the  property  is  not  exempt  from  taxation  under  the  provisiona  of 
section  IH  of  article  ZIII  of  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  H.  Waste,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

John  J.  Allen,  and  H.  O.  Tardy,  for  AppellantB. 

W.  H,  L.  Hynes,  District  Attorney,  W.  J.  Burpee,  and 
Theodore  Wittachen,  Deputies  District  Attorney,  for  Bespond- 
ent 

LENNON,  P.  J.— Section  1%  of  article  XIII  of  the  consti- 
tution of  California  provides  that  '^AU  buildings,  and  ao 
much  of  the  real  property  on  which  they  are  situated  aa  may 
be  required  for  the  convenient  use  and  occupation  of  aaid 
buildings,  when  the  same  are  used  solely  and  exclusively  for 
religious  worship,  shall  be  free  from  taxation ;  provided,  that 
no  building  so  used  which  may  be  rented  for  religious  pur- 
poses and  rent  received  by  the  owner  therefor  shall  be  exempt 
from  taxation.'* 

The  plaintiff  in  this  action  sought  to  recover  the  sum  of 
$1,683.60  paid  under  protest  to  the  tax  collector  of  the  county 
of  Alameda  as  state  and  county  taxes  for  the  year  1912,  assessed 
against  certain  real  property,  which,  it  was  alleged,  was  being 
used  at  the  time  of  the  levy  exclusively  for  religious  purposes. 
The  defendant's  defense  of  the  action  was  rested  primarily 
upon  the  affirmative  allegations  of  its  answer  to  the  effect  that^ 
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although  the  property  in  question  was  being  used  exdusiyely 
for  religious  purposes  by  the  First  Methodist  Episcoptd 
Church  of  Oakland,  nevertheless  prior  to  and  at  the  date  of 
the  assessment  (Monday,  March  12,  1912)  the  beneficial 
ownership  of  the  property  was,  by  virtue  of  a  pre-existing 
executory  contract  of  sale,  in  the  plaintiffs,  and  that  the 
church's  occupation  and  use  of  the  property  was  in  fact  that 
of  a  tenant,  for  which  it  had  agreed  to  pay  and  did  pay  to  the 
plaintiffs  a  stipulated  rental. 

The  appeal,  which  is  from  a  judgment  entered  in  favor  of 
the  defendant,  comes  here  upon  the  judgment-roll  accom- 
panied by  an  agreed  statement  of  facts  in  lieu  of  formal  find- 
ings, which  shows  that  the  facts  of  the  case  upon  which  the 
judgment  rests  are  substantially  these :  The  subject  matter  of 
the  assessment  in  controversy  consisted  of  certain  real  prop- 
erty situated  in  the  city  of  Oakland,  upon  which  there  had 
been  erected  by  the  First  Methodist  Episcopal  Church  a  build- 
ing which,  at  the  time  of  the  assessment  and  for  a  long  time 
prior  thereto,  had  been  used  by  the  church  exclusively  for 
religious  purposes.  On  the  eighteenth  day  of  January,  1911, 
plaintifb'  assignors  entered  into  an  executory  contract  of 
purchase  and  sale  with  the  First  Methodist  Episcopal 
Church,  by  which  the  former  agreed  to  purchase  and  the 
latter  agreed  to  sell  the  property  in  question  for  the 
sum  of  two  hundred  and  seventy-five  thousand  dollars. 
Said  contract,  after  reciting  the  terms  and  conditions  upon 
which  the  several  installments  of  the  purchase  price  should 
be  paid,  provided  that  "the  party  of  the  first  part  (the 
Church)  is  to  have  full  and  exclusive  possession  and  enjoy- 
ment of  all  of  the  above  described  real  property  and  premises 
up  to  and  until  the  1st  day  of  April,  1912,  .  .  .  without  pay- 
ing any  rent  or  charge  therefor  except  as  herein  provided,  and 
that  said  party  of  the  first  part,  in  consideration  thereof  and 
«f  the  covenants  and  agreements  on  the  part  of  the  said  party 
of  the  second  part  herein  contained,  does  hereby  agree  to  pay 
to  said  party  of  the  second  part,  his  heirs  and  assigns,  on  the 
Ist  day  of  April,  1912,  interest  at  the  rate  of  four  per  cent 
per  annum  on  all  of  the  aforesaid  pa3anents  from  the  date 
when  the  same  are  made  to  the  31st  day  of  March,  1912.'' 

The  only  point  made  in  support  of  the  appeal  is  that  the 
judgment  is  not  supported  by  the  facts  found  in  the  agreed 
statement;  and,  in  this  behalf,  it  is  conceded  that  the  judg- 
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ment  must  stand  or  fall  upon  the  construction  to  be  given  to 
the  exeentory  contract  of  sale,  and  particularly  to  that  clause 
thereof  hereinbefore  quoted  relating  to  the  church's  use  and 
occupation  of  the  property  for  a  designated  period  upon  the 
payment  in  lieu  of  rent  of  a  stipulated  rate  of  interest  upon 
the  paid-up  installments  of  the  purchase  price.  The  plain- 
tiffs insist  that  the  executory  contract  in  question  did  not  con- 
fer the  beneficial  ownership  upon  the  vendee  pending  pay- 
ment of  the  purchase  price,  and  that  therefore  that  clause 
of  the  contract  giving  the  possession,  use,  and  occupation  of 
the  property  to  the  diurch  pending  performance  of  the  con- 
tract in  eonsideration  of  its  payment  of  interest  upon  the 
paid-up  installments  of  the  purchase  price  cannot  be  con- 
strued to  mean  that  the  church's  possession  at  the  time  of  the 
assessment  was  in  effect  that  of  a  tenant. 

This  contention  cannot  be  sustained.  It  will  be  conceded 
that  it  is  the  rule  generally  that  an  executory  contract  of  pur- 
chase and  sale  does  not  have  the  effect  of  cUverting  the  legal 
title  to  the  property  which  may  be  the  subject  of  the  contract 
from  the  vendor,  and  transferring  it  to  the  vendee.  Under 
such  a  contract  the  vendee  acquires  only  an  equitable  title  to 
the  property,  and  consequently  is  not  entitled  as  a  matter  of 
right  to  the  possession  of  the  property.  (WiUis  v.  Woseiw 
ctxtfi,  22  Cal.  608;  Jackson  v.  Tarrence,  88  Cal,  521,  [23  Pac. 
695] ;  Deputy  y.  Uooney,  97  Ind.  468;  TOUr  v.  Schulz,  123 
App.  Div.  888,  [108  N.  Y.  Supp.  325].)  The  right  of  posses- 
sion remains  in  the  vendor  pending  performance  of  the  con- 
tract unless  it  be  expressly  or  impliedly  provided  that  the 
vendee  shall  have  possession  (Fitch  v.  Windram,  184  Mass. 
68,  [67  N.  E.  965] ;  Carmng  v.  Loomis,  111  Mich.  28,  [69 
N.  W.  85] ;  Olson  y.  Minnesota  etc.  By.  Co.,  89  Minn.  280, 
[94  N.  W.  871] ;  Sample  v.  Lyons,  59  App.  Div.  456,  [69  N.  T. 
Supp.  378] ;  Krakow  y.  WHU,  125  Wis.  284,  [4  Ann.  Cas. 
1016, 103  N.  W.  1121] ).  And  where  the  contract  so  provides 
the  vendee  is  entitled  to  the  beneficial  use  of  the  property, 
and,  therefore,  even  though  his  title  be  only  equitable,  it  car- 
ries some  of  the  incidents  of  an  absolute  ownership  such  as 
personal  occupation  and  the  right  of  leasing  the  property  to 
others.  (Pitch  v.  Windram,  184  Mass.  68,  [67  N.  B.  965] ; 
Neanng  v.  Coop,  6  N.  D.  345,  [70  N,  W.  1044].) 

While  the  contract  in  controversy  here  does  not  expressly 
give  the  plaintiffs'  assignor  the  right  to  the  possession,  use, 
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and  occapation  of  the  property  pending  the  performance  of 
the  contract,  nevertheless  the  granting  of  that  right  may  be 
fairly  inferred  from  that  clause  of  the  contract  which  pro- 
vides that  the  church  shall  retain  the  possession,  etc.,  without 
paying  rent  save  in  the  form  of  interest  upon  the  paid-up 
in^stallments  of  the  purchase  price.  This  clause  of  the  con- 
tract compels  the  conclusion,  we  think,  that  it  was  the  intent 
of  the  parties  that  pending  performance  the  vendees  were  to 
have  the  possession  and  beneficial  ownership  of  the  property 
with  all  of  the  incidents  ordinarily  appertaining  thereto. 
Consequently  it  must  be  held  that  the  church's  use  and  occu- 
pation of  the  property  was  in  effect  that  of  a  tenant;  and  it 
ii  idle  to  argue  that  the  interest  which  the  church  was  re- 
quired to  pay  upon  the  paid-up  installments  of  the  purchase 
price  cannot  be  considered  as  rent.  Such  interest  was  to  be 
paid  as  a  return  or  compensation  for  the  use  of  the  property, 
and  was  therefore  rent  in  the  broad  legal  sense  of  the  term. 
(Bouvier's  Law  Diet.;  Schuricht  y.  BroadtoeU,  4  Mo.  App. 
160.) 

For  the  reasons  stated  we  are  of  the  opinion  that  the  con- 
tractual relation  of  the  church  and  the  vendee  was,  at  the  time 
of  the  assessment,  and  at  all  times  subsequent  thereto,  to  all 
intents  and  purposes  that  of  landlord  and  tenant.  Conse- 
quently the  property  in  question  was  not  exempt  from 
taxation. 

The  judgment  appealed  from  is  afSrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[CIt.  No.  1629.    Fint  AppeUate  District.— Marcli  27,  1910.] 

PRANK  W.  FLITTNER,  by  Frank  L.  Trimble,  His  Guardian 
ad  Litem,  Respondent,  v.  THE  EQUITABLE  LIFE 
ASSURANCE  SOCIETY  OF  THE  UNITED  STATES 
(a  Corporation),  Appellant. 

OONTBACTS — DiSAFnaMANCB  BT  MlNOB — ^BSSITOaATION  OF  CONSIDEBATIOK. 

A  minor  under  the  age  of  eighteen  years  may  disaffirm  a  contract 
without  restoring  or  offering  to  restore  the  consideration. 

IDl— ObNTRAGT  OF  IiDTV  InSUBANCE  —  DiSAFFIBlCANCX  BT  MiNOa  —  LAW 

Appuoable. — A  contract  of  life  insurance  entered  into  in  this  sUte 
•0  OaL  App.— 14 
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hj  a  minor  under  the  age  of  eighteen  jears  is  subject  to  tlie  lawa 
of  this  state  in  the  matter  of  the  right  of  such  minor  to  diaaiBrm 
the  contract  and  recover  the  premiums  paid  thereunder,  and  not  sub- 
ject to  the  laws  of  the  state  under  which  the  eompanj  was  organ* 
ised  and  exists,  notwithstanding  the  provision  in  the  policy  that  the 
payment  of  the  beneflts  and  of  the  premiums  should  be  at  the  home 
office  of  the  company. 
Id. — iNTxaPRETATiON  OF  LiFi  Insukancb  Contkacts.— JWhile  the  law  of 
the  place  of  performance  of  an  insurance  contract  governs  as  to  its 
construction  and  legal  eifect,  as  a  general  proposition  the  law  of 
the  place  where  the  contract  is  made  controls  as  to  its  execution  and 
validity,  including  the  capacity  of  the  parties  to  make  the  eontraet 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  PranciBco,  and  from  an  order  deny- 
ing a  new  trial.    Adolphus  E.  Oraupner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fillsbury,  Madison  &  Sutro,  and  Almon  E.  Both,  for  Ap- 
pellant 

Louis  H.  Brownstone,  for  Bespondent 

EEBBIOAN,  J.— This  is  an  appeal  by  defendant  from  a 
judgment  in  favor  of  the  plaintiff  in  an  action  in  which  the 
plaintiff,  having  disaffirmed  a  contract  of  insurance  entered 
into  by  him  with  the  defendant  while  a  minor  under  the  age 
of  eighteen  years,  sought  to  recover  the  amount  of  premiums 
paid  thereunder  prior  to  the  eommencement  of  this  suit. 

On  the  eleventh  day  of  February,  1910,  the  defendant,  a 
corporation  organized  and  existing  under  the  laws  of  the  state 
of  New  York,  issued  to  the  plaintiff,  Prank  W.  Flittner,  a 
policy  of  insurance  insuring  his  life  in  favor  of  his  mother  for 
the  sum  of  ten  thousand  dollars.  At  the  time  of  the  issuance 
of  the  policy  the  plaintiff  was  sixteen  years  old  and  resided  in 
San  Francisco,  where  the  application  for  the  insurance  was 
made.  After  the  usual  medical  examination,  which  was  also 
had  in  San  Francisco,  the  application  was  sent  to  the  home 
office  of  the  company  in  New  York,  where,  upon  its  being 
found  satisfactory,  a  policy  was  prepared  and  executed  by 
the  defendant,  which  then  sent  it  to  its  general  agent  in  San 
Francisco,  and  it  was  there  delivered  by  such  agent  to  the 
plaintiff,  the  latter  at  that  time  paying  to  the  agent  the  first 


Digitized  by 


Google 


March,  1916.]    Flittk&b  v.  Equitable  Life  Assub.  Soc.    211 

annual  premium.  This  payment  was  in  pursuance  of  one  of 
the  provisions  of  the  policy,  which  not  only  required  that  the 
first  year's  premium  should  be  paid  in  advance,  but  also  that 
the  policy  should  not  take  effect  until  such  premium  had  been 
paid  during  the  good  health  of  the  assured. 

The  provisions  of  the  policy  in  respect  to  payment  of  loss 
were  as  follows:  ^'The  Equitable  Life  Assurance  Society  of 
the  United  States  agrees  to  pay  at  its  home  office  in  the  City 
of  New  York  Ten  thousand  dollars  upon  receipt  of  due  proofs 
of  the  death  of  the  insured,  provided  this  policy  is  then  in 
force  and  is  then  surrendered  properly  released  to  his  mother 
Mary  Flittner,  beneficiary,  with  the  right  on  the  part  of  the 
insured  to  change  the  beneficiary/' 

With  respect  to  the  payment  of  premiums  the  policy  pro- 
vided as  follows :  ''All  premiums  are  payable  in  advance  at  said 
home  office  or  to  any  agent  or  agency  cashier  of  the  society  upon 
delivery,  on  or  before  their  due  date,  of  a  receipt  signed  by 
an  executive  officer  of  the  society,  that  is,  the  president,  a  vice- 
president,  secretary,  assistant  secretary,  comptroller,  deputy 
comptroller,  treasurer,  or  an  assistant  treasurer,  and  counter- 
signed by  said  agent  or  agency  cashier." 

Horace  C.  Donnels,  the  agency  cashier  and  traveling 
auditor  of  the  defendant,  also  testified  that  upon  policies 
issued  to  residents  of  San  Francisco  premiums  are  usually 
received  and  death  benefits  actually  paid  there.  In  case  of 
receipts,  he  testified  that  they  were  prepared  at  the  home  office, 
but  sent  to  and  countersigned  at  San  Francisco.  The  signa- 
tures of  the  officers  upon  such  receipts  being  merely  facsimiles. 
In  the  case  of  death  benefits,  the  checks  were  prepared  in  New 
York,  but  usually  forwarded  to  the  agent  in  San  Francisco 
and  there  delivered  to  the  beneficiary. 

Prior  to  the  commencement  of  this  action  the  plaintiff,  by 
his  attorney,  wrote  a  letter  to  the  defendant  purporting  to 
disaffirm  the  contract  of  insurance,  and  demanding  the  return 
of  the  premiums  paid.  The  demand  was  based  upon  the 
ground  that  the  plaintiff  was  a  minor  sixteen  years  of  age  at 
the  time  he  entered  into  the  contract  of  insurance,  and  hence 
under  the  law  of  this  state  was  entitled  to  disaffirm  it.  The 
defendant  denied  this  right  on  the  part  of  the  plaintiff,  and 
refused  to  return  the  premiums  paid,  whereupon  this  action 
was  brought  by  the  plaintiff  through  his  guardian  ad  litem  to 
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recover  said  premiums,  and  to  have  a  certain  note  canceled 
which  he  had  given  in  payment  of  a  further  premium. 

A  minor  under  the  age  of  eighteen  years  may  disaffirm  a 
contract  without  restoring  or  oflfering  to  restore  the  considera- 
tion. But  the  defendant  claims  that  the  contract  of  insur- 
ance in  the  case  at  bar  was  made  by  the  parties  under  and 
subject  to  the  laws  of  the  state  of  New  York,  and  that,  as  it 
was  to  be  performed  in  that  state,  it  was  subject  to  its  laws. 
The  law  of  New  York  touching  this  subject  reads :  "In  respect 
of  insurance  heretofore  or  hereafter  by  any  person  not  of  the 
full  age  of  twenty-one  years,  but  of  the  age  of  fifteen  years  or 
upwards,  effected  upon  the  life  of  such  minor  for  the  benefit 
of  such  minor,  or  for  the  benefit  of  the  father,  mother,  hus- 
band, wife,  brother  or  sister  of  such  minor,  the  assured,  by 
reason  only  of  such  minority,  shall  not  be  deemed  incompetent 
to  contract  for  such  insurance  or  for  the  surrender  of  such 
insurance,  or  to  give  a  valid  discharge  for  any  benefit  accruing 
or  for  money  payable  under  the  contract.'* 

The  trial  court  in  part  found:  ''That  said  contract  was  de- 
livered by  the  defendant  in  the  city  and  county  of  San  Fran- 
cisco, State  of  California,  and  the  first  premium  therefor  was 
paid  to  the  defendant  in  the  city  and  county  of  San  Francisco, 
State  of  California,  and  that  said  contract  was  not  made  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York  and  was 
never  and  is  not  now  subject  to  or  was  it  made  in  contemplation 
by  the  parties  hereto  of  the  laws  of  the  State  of  New  York,  but 
on  the  contrary  said  policy  was  made  in  contemplation  of  the 
laws  of  the  State  of  California,  and  was  intended  by  both 
parties  thereto  to  be  delivered  and  performed  in  the  city 
and  county  of  San  Francisco,  State  of  California,  and  said 
contract  was  made  in  the  said  city  and  county  of  San  Fran- 
cisco, said  state." 

The  court  also  found  that  the  New  York  statute  hereinabove 
referred  to  ''does  not  apply  to  this  case,  and  the  plaintiff  can 
rescind  and  disaffirm  the''  contract  evidenced  by  the  policy 
of  insurance  referred  to  "and  recover  the  premiums  paid 
thereon,  and  that  the  said  contract  is  not  now  a  valid  and 
subsisting  and  binding  contract  of  insurance  between  the  par- 
ties thereto,  with  the  same  force  and  effect  as  if  said  contract 
or  policy  was  entered  into  while  said  Frank  W.  Flittner  was 
over  the  age  of  twenty-one  years." 
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In  this  case,  as  intended  by  the  parties,  the  plaintiff  re- 
ceiyed  the  policy  in  California  upon  the  payment  by  him  of 
the  first  year's  premium  in  advance.  The  last  act»  therefore, 
essential  to  the  consummation  of  the  contract  of  insurance 
was  done  in  California;  and  it  follows  under  the  authorities 
that  the  contract  was  made  in  California.  (Civ.  Code,  sec. 
1626;  Equitable  Life  Ins.  Co.  y.  Clements,  140  U.  8.  226, 
[35  L.  Bd.  197,  11  Sup.  Ct.  Bep.  822] ;  Calif omia  Sav.  Bwnk 
V.  American  Surety  Co.,  87  Fed.  120;  Northwestern  Mwt.  Life 
Ins.  Co.  V.  McCue,  223  U.  S.  234,  245,  [38  L.  R.  A.  (N.  8.)  57, 

56  L.  Ed.  419,  32  Sup.  Ct.  Rep.  220] ;  1  Gool^  on  Insurance, 
pp.  649  and  658.)  The  contract,  therefore,  would  be  goy- 
emed  by  the  laws  of  this  state  if  it  did  not  contemplate,  as 
we  think  it  does,  that  the  place  of  performance  shall  be  in  New 
York. 

The  policy  provided  that  the  payment  of  the  benefit  should 
be  at  the  home  office  of  the  defendant  in  New  York ;  and  as  to 
the  premiums,  they,  too,  were  to  be  paid  at  the  home  office.  It 
is  true  that  the  policy  also  provided  that  they  might  be  paid 
to  any  agent  or  agency  cashier  of  the  society  upon  delivery 
of  a  receipt  signed  by  an  executive  officer  thereof;  but  in  this 
regard  it  isi  to  be  noted,  as  pointed  out  in  the  case  of  Fidelity 
MfU.  Life  Ins.  Co.  v.  Harris,  94  Tex.  25,  [86  Am.  St.  Rep.  813, 

57  S.  W.  635] ,  that  the  policy  nowhere  provided  that  agents 
authorized  to  receive  premiums  should  be  appointed,  or  if 
appointed  that  they  should  be  maintained  in  California  or  in 
any  other  place.  Under  the  terms  of  the  policy,  then,  if  no 
agent  or  agency  cashier  of  the  defendant  society  were  ap- 
pointed or  maintained  in  California,  the  premiums  must  of 
necessity  have  been  paid  in  New  York. 

The  rule  that  a  contract  made  in  one  state  to  be  performed 
in  another  is  to  be  governed  by  the  law  of  the  state  of  per- 
formance is  well  established.  The  rule  is  well  stated  in  the 
recent  case  of  Bartlett  v.  ColUns,  109  Wis.  477,  481,  [83 
Am.  St  Rep.  928,  85  N.  W.  703,  704],  in  which  the  court  says : 
**As  a  general  rule  the  construction  and  validity  of  a  purely 
personal  contract  depends  upon  the  law  of  the  place  where 
made  (citing  Story,  Confiict  of  Laws).  If,  however,  the  con- 
tract is  made  in  one  place  to  be  performed  in  another,  then 
as  a  general  rule  the  place  of  payment  and  performance  is 
the  place  of  contract  (citing  2  Parsons  on  Contracts,  8th 
ed.,  p.  583).    The  rule  is  founded  on  the  idea  that  in  making 
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a  contract  to  be  performed  in  another  state,  the  parties  must 
have  had  that  other  state  in  mind/* 

The  rule  is  stated  as  follows,  in  the  ease  of  Southern  Ex- 
press Co.  V.  Oibbs,  155  Ala.  303,  309,  [130  Am.  St  Kep,  24, 
18  L.  B.  A.  (N.  S.)  874,  46  South.  465,  at  467] :  "A  contract, 
as  to  its  nature,  obligation  and  validity,  is  governed  by  the 
law  of  the  state  where  made,  unless  it  is  performed  in  another 
state,  in  which  case  it  will  be  governed  by  the  law  of  the  state 
of  performance.  When  it  appears  that  the  place  of  perform- 
ance was  different  from  the  place  of  making  the  contract,  it 
is  to  be  construed  according  to  the  laws  of  the  place  where  it 
is  to  be  performed/' 

In  Short  v.  Trdbue,  61  Ky.  (4  Met.)  298,  the  court  sajrs: 
''An  agreement  to  perform  an  act  at  a  particular  place  is  pre- 
sumed to  be  made  with  reference  to  the  law  of  that  place,  and 
an  agreement  to  perform  an  act  without  designating  a  plaee 
of  performance  is  presumed  to  be  made  with  reference  to  the 
law  of  the  place  at  which  the  agreement  is  made.  These  pre- 
sumptions are  conclusive.  •  .  .  The  same  rule  applies  to  both 
parties  to  the  contract." 

In  the  case  of  Seiders  v.  Merchants*  lAfe  Assn.,  93  Tex. 
194,  [54  S.  W.  753],  the  supreme  court  of  Texas  passed  upon 
the  point  here  involved.  The  defendant  was  incorporated 
under  the  laws  of  Missouri  and  had  its  principal  place  of 
business  in  the  city  of  St.  Louis  in  that  state.  The  plaintiff 
made  application  in  the  state  of  Texas,  through  an  agent  of 
the  defendant,  for  a  policy  of  insurance.  The  policy  was 
executed  at  the  home  o£Sce  of  the  company  and  sent  to  its 
agent  in  Texas,  and  by  him  delivered  to  the  plaintiff  upon 
receipt  of  the  first  premium.  The  contract  provided  that  the 
loss,  if  any,  should  be  payable  at  the  home  office  of  the  com- 
pany within  thirty  days  after  the  receipt  and  approval  by 
it  of  satisfactory  proofis  of  the  death  of  the  plaintiff.  The 
court  says :  "The  question  in  this  case  is.  Does  the  law  of  the 
State  of  Missouri  apply  to  this  contract!"  .  .  .  Conceding  that 
the  contract  of  insurance  was  made  in  Texas,  it  is  made  pay- 
able in  the  home  office  in  the  State  of  Missouri,  and  all  premi- 
ums are  likewise  made  payable  there.  It  does  not  provide  for 
any  act  to  be  done  elsewhere  by  the  company.  A  tender  of 
the  money  at  the  home  office  would  have  been  valid.  Unless 
there  be  something  in  the  circumstances  that  indicates  that 
the  parties  contracted  with  reference  to  the  law  of  Texas  the 
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legal  effect  of  the  contract  must  be  determined  according  to 
the  laws  of  the  State  of  Missouri."  (See,  also,  Franklin  Life 
Ins.  Co.  V.  OalUgan,  71  Ark.  295,  [100  Am.  St.  Rep.  73,  73 
S.  W.  102] ;  Fidelity  Mutual  Life  Ins.  Co.  v.  Harris,  94  Tex. 
25,  [86  Am.  St.  Rep.  813,  57  S.  W.  635] ;  Waverly  Nat.  Bank 
V.  HaU,  150  Pa.  St.  466,  [30  Am.  St.  Rep.  823,  24  Atl.  666].) 

While  the  law  of  the  place  of  the  performance  of  the  insur- 
ance contract  governs  as  to  its  construction  and  legal  effect, 
nevertheless,  as  a  general  proposition,  the  law  of  the  place  where 
the  contract  is  made  controls  as  to  its  execution  and  validity, 
including  the  capacity  of  the  parties  to  make  the  contract. 

All  matters  connected  with  the  performance  of  a  contract 
are  regulated  by  the  law  of  the  place  where  the  contract  by  its 
terms  is  to  be  performed.  All  matters  bearing  upon  the 
execution,  the  interpretation,  and  the  validity  of  contracts, 
including  the  capacity  of  the  parties  to  contract,  are  deter- 
mined by  the  law  where  the  contract  is  made  {Union  Nat. 
Bank  y.  Chapman,  169  N.  Y.  538,  [88  Am.  St.  Rep.  614,  57 
L.  E.  A.  513,  62  N.  E.  672] ;  Phoenix  Mut.  Life  Ins.  Co.  v. 
Simons,  52  Mo.  App.  357;  2  Wharton  on  Conflict  of  Laws, 
sec.  401;  note  in  Mayer  v.  Roche,  26  L.  R.  A.  (N.  S.)  767; 
Hauck  Clo.  Co.  v.  Sharpe,  83  Mo.  App.  385). 

As  a  general  proposition  the  capacity  of  parties  to  contract 
is  to  be  determined  by  the  law  of  the  place  where  the  contract 
is  made  (2  Elliott  on  Contracts,  1114  et  seq. ;  Union  Trust  Co. 
of  N.  J.  V.  Knabe,  122  Md.  584,  [89  AU.  1107,  1115,  22 
Am.  &  Eng.  Ency.  of  Law,  1327, 1328] ;  Campbell  v.  Crampton, 
2  Fed.  417,  423 ;  Story  on  Conflict  of  Laws,  sec.  103 ;  Matthews 
V.  Murchison,  17  Fed.  760,  768).  Matters  that  relate  to  the 
preliminary  question  whether  a  contract  has  been  made  are 
in  general  governed  by  a  fixed  law,  which  is  independent  of 
and  cannot  be  varied  by  the  intention  of  the  parties.  Such 
matters  include  the  capacity  of  the  parties  to  contract,  condi- 
tions or  restrictions  upon  the  right  to  contract,  and  the  formal 
validity  of  the  contract.  The  governing  law,  on  the  other 
hand,  with  respect  to  the  obligation  of  the  contract^  is,  as  a 
general  proposition,  dependent  upon  the  intention  of  the  par- 
ties, expressed  or  presumed  (2  Wharton  on  Conflict  of  Laws, 
sec  427e,  p.  900). 

If  the  plaintiff,  being  a  minor,  had  given  a  delegation  of 
power,  his  act  in  that  regard  would  have  been  void ;  so  would 
his  contract  relating  to  real  property  if  he  were  at  the  time 
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of  its  execution  under  the  age  of  eighteen  (Civ.  Code,  sec.  34)  ; 
and  in  either  of  those  instances  the  case  would  fall  squarely 
within  the  rule  declared  in  the  authorities  just  cited.  In  the 
case  at  bar  while  the  contract  of  the  plaintiff  was  not  void, 
nevertheless  he  did  not  on  account  of  infancy  have  the  power 
at  the  time  of  its  execution  to  enter  into  an  absolutely  bind- 
ing contract.  The  contract  at  that  time  was  potentially  void, 
the  law  of  the  place  of  its  execution  having  placed  it  within 
the  power  of  one  of  the  parties  thereto  to  annul  it  by  the  mere 
announcement  of  his  will  and  pleasure.  When  that  announce- 
ment was  made  the  contract  was  in  no  better  condition  than 
if  it  had  been  void  db  initio.  "* It  is  the  prerogative,*  so  the 
rule  has  been  well  stated  in  Mississippi,  'of  the  sovereignty 
of  every  country  to  define  the  condition  of  its  members,  not 
merely  its  resident  inhabitants,  but  others  temporarily  there, 
as  to  capacity  and  incapacity.  But  capacity  or  incapacity,  as 
to  acts  done  in  a  foreign  country,  where  the  person  may  be 
temporarily,  will  be  recognized  as  valid  or  not  in  the  forum 
of  his  domicile,  as  they  may  infringe  or  not  its  interests,  laws 
and  policies.'  "  (1  Wharton  on  Conflict  of  Laws,  p.  232.) 
If,  then,  the  capacity  of  a  person  domiciled  in  California,  with 
relation  to  an  act  to  be  performed  outside  its  boundaries,  when 
examined  in  the  forum  of  his  domicile,  will  be  tested  as  to  its 
validity  by  the  law  of  that  forum,  a  fortiori  will  it  be  so  in  the 
case  of  a  contract  actually  entered  into  within  its  jurisdiction 
although  to  be  performed  beyond  its  territorial  boundaries  t 
The  law  in  its  wisdom  shields  minors  from  their  lack  of 
judgment  and  experience,  and  vests  in  them  under  certain  con- 
ditions the  right  to  disaffirm  their  contracts.  That  right  the 
plaintiff  in  this  case  invoked,  and  he  was  thereupon  entitled 
to  recover  the  premiums  theretofore  paid  by  him.  This  posi- 
tion may  seem,  under  all  the  eircumstances  of  the  case,  to  be 
a  hardship  on  the  defendant,  but  "the  right  of  an  infant  to 
avoid  his  contracts  is  one  conferred  by  law  for  his  protection 
against  his  own  improvidence  and  the  designs  of  others;  and 
though  its  exercise  is  not  infrequently  the  occasion  of  injury 
to  those  who  have  in  good  faith  dealt  with  him,  this  is  a  con- 
sequence which  they  might  have  avoided  by  declining  to  enter 
into  the  contract.  It  is  the  policy  of  the  law  to  discourage 
adults  from  contracting  with  infants,  and  the  former  cannot 
complain  if,  as  a  consequence  of  their  violation  of  this  role 
of  conduct,  they  are  injured  by  the  exercise  of  the  right  with 
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which  the  law  has  purposely  invested  the  latter,  nor  charge 
that  the  infant  in  exercising  the  right  is  guilty  of  fraud.'' 
The  judgment  and  order  are  afiSrmed. 

LennoUy  P.  7.,  and  Richards,  7.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  25, 1916. 


[Chr.  No.  1S48.    First  AppeUate  Distriet— l£ar«1i  2S,  1916.1 

W.  D.  THOMAS,  Appellant,  v.  EARL  C.  ANTHONY,  etc., 

Respondent. 

OoHTEAor— fliu  OF  MoToa  Gabs — abstention  of  Diposit  as  Daicacss — 
Bbootkbt  0F~Evn>iNCK— Dtttt  of  Sklleb. — ^Wbere  a  eontraet  for 
the  Mle  of  motor  ears  provided  that  in  ease  of  the  cancellation  of 
the  contract  before  its  expiration,  or  in  the  event  that  its  terms 
•honld  not  be  fnUj  complied  with  bj  the  purchaser,  the  deposit 
should  be  retained  hj  the  seUer  as  damages,  it  is  the  duty  of  the 
seUer  in  an  action  bj  the  purchaser  to  recover  such  deposit,  on  the 
fheorj  of  a  rescission  of  the  contract  bj  mutual  consent,  to  show 
that  he  has  been  actually  damaged  in  the  sum  deposited,  or  that  one 
of  the  other  contingencies  mentioned  in  the  contract  had  arisen 
upon  which  he  was  entitled  to  retain  the  deposit. 

Id. — Pbbsumption  Against  Yai^itt  of  Liquidatid  Damages — ^Ezoep* 
noN  TO  BE  Pleaded  and  Pboven. — ^In  order  to  entitle  a  defendant 
to  retain  the  sum  deposited  with  him  as  contingent  liquidated  dam- 
ages for  the  breach  of  an  obligation,  it  is  incumbent  upon  him  to 
•how  not  only  by  averment,  but  also  by  proof,  that  his  case  is 
within  the  exception  contained  in  section  1671  of  the  Civil  Code,  for 
without  an  allegation  bringing  his  case  within  the  exception  the 
pleading  in  that  regard  is  insufident,  the  presumption  being,  in  the 
absence  of  such  allegation,  that  such  agreement  is  void. 

Id. — ^Bbscisbion  of  Conteaots — ^Powbb  of  Agents. — ^Presumptively  an 
agent  is  employed  to  make  contracts,  and  not  to  modify  or  rescind 
them;  to  acquire  interests,  not  tb  give  them  up,  and  no  power  to 
vaiy  or  cancel  an  agreement  is  to  be  inferred  from  a  general  power 
to  make  it,  nor  has  the  agent  any  implied  power  to  waive  or  give  up 
rights  or  interests  of  his  principal,  unless  the  principal  knew  or  ap- 
proved of  such  modifications  by  the  agent.  However,  a  general 
agent  may  act  under  such  broad  power  to  contract  in  his  own  name, 
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or  to  make  terms  or  to  settle  upon  his  own  discretion,  u  to  oTereome 
this  presumption,  and  bind  the  principal  bj  the  modifleatioiiy  rescis- 
sion, or  release  of  the  agent. 

Id. — Changs  of  Salx  Price — ^Bksebyxd  Bioht — ^Effect  of. — ^An  agency 
contract  providing  for  the  purchase  of  iiftj  motor  cars  between 
specified  dates  coTering  a  period  of  almost  one  year,  is  not  Toid  by 
reason  of  the  reservation  therein  of  the  right  to  change  the  list  and 
net  prices  of  such  cars  at  any  time  by  giving  the  purchaser  two 
weeks'  notice  of  such  proposed  change,  where  the  purchaser's  broker- 
age or  discount  is  not  altered  by  such  change. 

Id. — Ganoxllation  of  Cont&aot — ^Bbserved  Bight  of  Seujes— Effkv 
OF. — Such  a  contract  is  not  void  for  lack  of  mutuality  by  reason  of 
the  provision  therein  reserving  to  the  seller  the  right  to  cancel  th« 
contract  upon  fifteen  days'  notice  and  returning  unused  deposits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Adolphus  E.  Qraupner» 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Edwin  H.  Williams,  for  Appellant 

James  P.  Sweeney,  and  George  F.  Snyder,  for  Bespondent 

KERRIGAN,  J. — ^This  is  an  action  brought  to  recover  from 
the  defendant  one  thousand  dollars  deposited  with  him  by  the 
plaintiff  in  conformity  with  the  terms  of  a  written  agreement 
entered  into  between  them. 

When  plaintiff's  case  was  concluded  defendant  moved  for  a 
nonsuit,  which  was  granted,  and  judgment  was  rendered  and 
entered  thereon.    The  appeal  is  from  such  judgment. 

The  testimony  introduced  shows  that  the  plaintiff  entered 
into  a  contract  in  writing  with  the  Western  Motor  Car  Com- 
pany, the  trade  name  under  which  the  defendant  Anthony 
did  business.  The  contract  was  a  lengthy  instrument,  pro- 
viding substantially  that  Thomas  should  purchase  from  the 
defendant  fifty  Saxon  motor  cars  between  the  date  of  the 
agreement,  February  20,  1914,  and  January  1,  1915.  The 
cars  were  to  be  sold  to  him  at  "San  Francisco  list  prices,**  and 
a  brokerage  or  discount  of  forty  dollars  on  each  car  so  sold 
was  allowed  to  him  off  of  said  list  price.  The  defendant  re- 
served the  right  "to  change  the  list  and  net  prices  of  these 
cars  at  any  time  by  giving  the  plaintiff  at  least  two  weeks' 


Digitized  by 


Google 


March,  1916.]  Thomas  v.  Anthony.  219 

notice  of  the  proposed  change/'  The  latter  agreed  to  open 
an  establishment  for  the  sale  of  the  cars  at  Fresno,  keep  a 
demonstrator  for  exhibition  purposes,  and  resell  the  cars  to 
such  customers  as  he  could  secure  under  the  conditions  named 
in  the  contract.  He  also  deposited  with  the  defendant  one 
thousand  dollars,  which,  in  case  of  cancellation  of  the  con- 
tract before  its  expiration,  or  in  the  event  that  its  terms  should 
not  be  fully  complied  with  by  the  plaintiff,  was  to  be  retained 
by  the  defendant  as  damages,  or  to  be  applied  by  him  to  the 
liquidation  of  accounts  that  might  then  be  due  to  him  under 
the  contract.  The  right  was  reserved  by  defendant  of  "can- 
celing the  above  contract  upon  fifteen  days'  notice  and  return- 
ing unused  deposits.** 

At  the  trial  the  plaintiff  testified  as  follows:  "After  the  con- 
tract was  executed  and  I  had  paid  this  thousand  dollars  I  had 
a  conversation  with  Mr.  Sells,  the  manager  of  the  Western 
Motor  Car  Company.  That  was  about  March  3d.  Mr.  Sells 
told  me  I  had  better  go  down  to  Fresno  and  open  up  an  oflSce 
and  take  orders  for  the  cars.  I  asked  him  how  he  wanted  me 
to  handle  the  cars.  I  said,  'You  promised  me  a  demonstrator 
the  first  of  the  month.*  I  informed  him  that  under  the  condi- 
tions I  could  not  handle  the  car  on  a  paying  basis,  and  I  asked 
him  if  he  would  release  me  if  I  got  another  job.  He  said, 
*Most  certainly.*  So  I  went  away  and  came  back  next  morn- 
ing, and  told  him  I  had  another  job  and  asked  him  for  my 
deposit,  and  he  said,  'Mr.  Thomas,  it  will  have  to  come  from 
the  Los  Angeles  office,  and  it  will  be  the  end  of  the  week 
before  I  can  give  it  to  you.'  And  he  asked  me  to  come  back 
and  get  it  then.  I  did  come  back  then  and  several  times  later, 
and  he  kept  putting  me  off.  I  had  a  conversation  with  Mr. 
Sells  when  Mr.  Cheney  was  present.  Mr.  Cheney  asked  him 
how  long  it  would  be  before  I  got  my  money,  and  he  stated 
the  end  of  the  week.  Mr.  Cheney  wanted  to  know  if  it  would 
help  matters  if  we  paid  the  expenses  of  wiring  to  Los  Angeles, 
and  he  said,  'No,  it  would  not,*  and  that  he  would  have  to 
write.  He  said,  *Tou  know  we  have  a  signed  contract  with 
Mr.  Thomas  and  can  hold  him  to  it  if  we  want  to,  but  we  don't 
intend  to  do  it.  Without  a  doubt  he  will  have  his  money 
at  the  end  of  the  week.'  " 

When  the  plaintiff  rested  his  case,  besides  the  contract  he 
had  introduced  evidence,  which,  according  to  his  view,  en- 
titled him  to  the  return  of  the  one  thousand  dollars  deposit 
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upon  the  theory  that  there  had  been  an  oral  mutual  abandon- 
ment or  rescission  of  the  written  contract.  Whether  or  not 
that  position  is  sound  need  not  now  be  determined,  but  it  is 
certain  that  there  was  no  evidence  before  the  court  from  which 
it  could  infer  that  the  defendant  was  actually  damaged  in  the 
sum  of  one  thousand  dollars,  or  that  any  of  the  other  contin- 
gencies mentioned  in  the  contract  had  arisen  upon  which  the 
defendant  was  entitled  to  keep  the  whole  deposit. 

As  before  stated,  the  contract  enumerates,  in  case  of  a  can- 
cellation or  breach  thereof  by  the  plaintiff,  various  situations 
under  which  the  defendant  might  be  entitled  to  damages,  and 
specifies  in  each  instance  of  what  the  damage  shall  consist. 
Hence  when  the  plaintiff  had  concluded  his  case — and  assum- 
ing that  his  evidence  showed  that  he  had  himself  breached  the 
contract,  still  at  that  point  in  the  trial  he  was  entitled  to  the 
return  of  the  one  thousand  dollars  unless  the  defendant  should 
show  any  damage  which  he  was  entitled  to  recoup  out  of  the 
deposit,  or  was  entitled  to  the  whole  deposit,  upon  the  showing 
made  by  plaintiff,  by  virtue  of  any  of  the  provisions  of  the 
contract  authorizing  the  defendant  to  retain  it  as  liquidated 
damages. 

Under  the  terms  of  sections  1670  and  1671  of  the  Civil  Code, 
a  provision  in  a  contract  fixing  in  advance  the  damage  for  a 
breach  thereof  is  void,  except  when  from  the  nature  of  the 
case  it  would  be  impracticable  or  extremely  difficult  to  deter- 
mine the  actual  damage. 

It  is  clear  that  plaintiff's  case  disclosed  nothing  that 
brought  it  within  the  purview  of  the  second  of  these  two  sec- 
tions. Assuming  that  the  plaintiff's  evidence  showed  a  breach 
of  the  contract,  this  alone  would  not  warrant  the  granting  of 
a  nonsuit  and  the  denial  of  all  relief.  In  order  to  entitle  a 
defendant  to  retain  a  sum  deposited  with  him  as  contingent 
liquidated  damages  for  the  breach  of  an  obligation,  it  is  in- 
cumbent upon  him  to  show  not  only  by  averment,  but  also  by 
proof,  that  his  case  is  within  the  exception  contained  in  section 
1671;  for  without  an  allegation  bringing  his  case  within  the 
exception  the  pleading  in  that  regard  is  insufficient,  the  pre- 
sumption being,  in  the  absence  of  such  allegation,  that  such 
agreement  is  void.  (Long  Beach  etc.  Dist.  v.  Dodge,  135  Cal. 
401,  405,.  [67  Pac.  499] ;  Patent  Brick  Co.  v.  Moore,  75  Cal.  205, 
[16  Pac.  890] ;  Pacific  Factor  Co.  v.  AdUr,  90  Cal.  110,  120, 
[25  Am.  St.  Rep.  102,  27  Pac.  36].)     ''If  a  suit  be  brought 
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cm  the  contract  for  the  actual  and  not  the  liquidated  damages, 
as  a  matter  of  defense  defendant  must  show  to  the  court  that 
it  is  erroneously  instituted.  It  must  be  shown  to  the  court  by 
proper  pleadings  and  competent  proof  that  the  contract  falls 
within"  the  law  permitting  liquidated  damages.  ''This  does 
not  depend  entirely  upon  the  contract  itself.  Facts  must  be 
pleaded  and  proven  from  which  the  court  can  say  as  a  matter 
of  law  that  the  contract  for  liquidated  damages  is  valid  be- 
cause 'from  the  nature  of  the  case  it  would  be  impracticable 
or  extremely  difficult  to  fix  the  actual  damages/  The  mere 
stipulations  of  the  contract  are  insufScient  for  that  purpose." 
(Deuninck  v.  West  Gallatin  Irr.  Co.,  28  Mont.  261,  [72  Pac. 
618].) 

While  the  judgment  must  be  reversed  for  the  error  of  the 
court  in  granting  the  defendant's  motion  for  nonsuit,  it  is 
proper  to  notice  several  other  contentions  of  the  appellant. 

The  nonsuit  seems  to  have  been  granted  upon  the  ground 
that  the  claimed  oral,  mutual  rescission,  being  of  and  concern- 
ing a  written  contract,  was  not  proven  as  required  by  the 
provisions  of  section  1698  of  the  Civil  Code,  which  reads:  "A 
contract  in  writing  may  be  altered  by  a  contract  in  writing,  or 
by  an  executed  oral  agreement,  and  not  otherwise."  The 
appeUant,  however,  contends  that  the  rescission,  being  agreed 
to  by  the  parties  to  the  contract,  constituted  a  mutual  oral 
agreement  of  substitution  for  the  written  contract,  and  hence 
is  not  a  modification  thereof  within  the  meaning  of  the  section 
just  quoted  {PearsaU  v.  Henry,  153  Cal.  314,  [95  Pac.  154, 
159,  35  Cyc.  128] ;  Credit  Clearance  Bureau  v.  Hochbann 
Contracting  Co.,  25  Cal.  App.  546,  [144  Pac.  315,  20  Cyc. 
219,  74  Am.  Dec.  658  (note)  ] ;  1  Oreenleaf  on  Evidence,  sec. 
303).  As  the  evidence  may  be  substantially  different  upon  a 
retrial  of  the  cause  we  do  not  deem  it  necessary  to  determine 
the  legal  question  thus  presented.  Moreover,  assuming  that 
the  law  is  as  stated  by  the  plaintiff,  we  still  very  much  doubt 
whether  he  proved  a  rescission  by  agreement;  for,  in  plain- 
tiff's evidence,  there  seems  to  be  an  intimation  that  while  the 
agent  of  the  defendant,  E.  N.  Sells,  had  authority  to  enter 
into  a  contract,  he  was  not  vested  with  the  power  of  consent- 
ing to  its  cancellation  or  rescission.  In  addition  to  this  infer- 
ence from  the  evidence,  the  presumption  under  the  authorities 
seems  to  be,  in  the  absence  of  It  showing  to  the  contrary,  that 
an  agent  empowered  to  make  contracts  is  not  authori^.ed  to  re- 
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scind  or  modify  them.  '  *  Presumptively  an  agent  is  employed  to 
make  contracts,  not  to  rescind  or  modify  them ;  to  acquire  inter- 
ests, not  to  give  them  up,  and  no  power  to  caned  or  vary  an 
agreement  is  to  be  inferred  from  a  general  power  to  make  it,  nor 
has  the  agent  any  implied  power  to  waive  or  give  up  rights  or 
interests  for  his  principal  .  .  .  unless  the  principal  knew  or 
approved  of  such  modifications  by  the  agent.  However,  a 
general  agent  may  act  under  such  broad  power  to  contract  in 
his  own  name,  or  to  make  terms  or  to  settle  upon  his  own  dis- 
cretion, as  to  overcome  this  presumption  and  bind  the  prin- 
cipal by  the  modification,  rescission  or  release  of  his  agent" 
(31  Cyc.  1387.) 

As  we  have  seen,  the  contract  reserved  to  the  defendant  the 
right  to  change  the  price  of  the  cars  at  any  time  by  giving  to 
the  plaintiff  at  least  two  weeks'  notice  of  the  proposed  change, 
it  being  the  duty  of  the  plaintiff  to  sell  at  the  list  price.  His 
brokerage  or  discount,  however,  was  not  altered  by  this  change 
in  the  list. 

We  do  not  think  that  the  contract  by  reason  of  this  provi- 
sion is  void  for  failure  to  state  the  price  at  which  the  cars 
were  to  be  sold.  The  costs  of  transportation  or  of  the  manu- 
facture of  an  automobile  are  doubtless  subject  to  variation  as 
conditions  change ;  and  as  the  plaintiff  and  all  other  subagents 
were  to  be  treated  alike,  and  the  sale  covered  a  period  of 
nearly  a  year,  we  think  this  provision  of  the  contract  a  reason- 
able one.  If  it  were  not  reasonable,  and  allowed  the  defend- 
ant to  arbitrarily  change  the  list  price,  the  validity  of  the  con- 
tract would  be  doubtful. 

The  contract  also  reserved  to  the  defendant  the  right  to  can- 
cel it  upon  fifteen  days'  notice,  unused  deposits  to  be  there- 
upon returned.  We  do  not  think,  as  urged  by  the  appellant, 
that  this  provision  of  the  contract  makes  it  void  for  lack  of 
mutuality.  In  Page  on  Contracts,  section  306,  the  author  in 
treating  of  this  phase  of  the  law,  says:  ''If  A  and  B  make 
mutual  promises  to  each  other,  and  A  is  to  have  the  right  at 
his  election  to  withdraw  from  the  contract  and  relieve  him- 
self from  all  liability  thereunder  at  his  pleasure,  some  courts 
hold  that  such  contract  is  without  consideration.  ...  If ,  how- 
ever, A  must  give  notice  for  a  substantial  period  of  time  be- 
fore ending  his  liability  under  the  contract,  and  such  liability 
is  to  last  until  the  end  of  time  for  which  the  notice  is  given, 
A^'s  promise  is  a  consideration.    Thus  if  A  has  the  right  to 
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end  the  contract  at  the  end  of  any  year,  or  on  ten  days*  notice, 
or  on  two  weeks'  notice,  A's  promise  is  a  consideration." 

For  the  error  of  the  court  in  granting  the  defendant's  mo- 
tion for  nonsuit  the  judgment  must  be  reversed,  and  it  is  so 
ordered. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred* 


[dr.  No.  1736.    First  AppeUate  Distriet— March  29,  1916.] 

BAST  SAN  MATEO  LAND  COMPANY  (a  Corporation), 
Appellant,  v.  SOUTHERN  PACIFIC  RAILROAD 
COMPANY  (a  Corporation),  Respondent. 

BiSD — ^BAnjtoAD  Bight  of  Wat — ^Duration  of  Estate — Oonstbuction 
OF  Instrument. — ^A  deed  to  a  railroad  corporation  which  recites 
that  for  and  in  consideration  of  encouraging  and  promoting  the  con- 
stmction  of  a  railroad,  and  for  other  considerations,  the  grantor  con- 
ytjB  the  land  described  in  snch  deed  to  the  railroad  company  and  its 
snccessors  "during  the  legal  existence  of  said  company,  solely  npon 
the  following  conditions  [here  follow  certain  conditions]  .  .  .  ;  and 
npon  the  breach  ...  of  any  of  the  aforesaid  conditions,  this  grant 
shall  become  Toid,  and  the  estate  hereby  conveyed  .  .  .  shall  cease  and 
determine,  and  the  said  land  shall  absolutely  revert  to  the  said  party 
of  the  first  part  (grantor),  his  heirs  or  assigns,  in  fee  simple  .  .  . 
and  shall  in  like  manner  at  the  expiration  of  the  legal  existence  of 
said  company  revert  to  said  party  of  the  first  part,  his  heirs  or  as- 
signs, notwithstanding  anything  herein  contained  to  the  contrary," 
■hows  an  intention  to  limit  the  duration  of  the  grant  to  the  period 
of  the  legal  existence  of  the  company,  and  not  an  intention  to  ir- 
revocably dedicate  the  land  to  railroad  use  upon  a  condition  subse- 
quent. 

Id. — Conveyance  of  Beversionabt  Interest — Construction  of  Deed. 
A  deed,  made  by  the  successor  in  estate  of  the  grantor,  conveying 
a  large  tract  of  land  within  which  such  right  of  way  was  included, 
conveys  to  the  grantee  the  reversionary  interest  of  the  grantor 
therein,  notwithstanding  such  right  of  way  is  reserved  and  excepted 
in  the  granting  clause,  where  such  clause  is  immediately  followed 
by  an  explanatory  provision  showing  an  intent  and  purpose  on  the 
part  of  the  grantor  to  convey  such  right  of  way  to  the  grantee. 

Id. —  Construction  or  Deeds. —  In  construing  a  deed  every  provision, 
elause,  and  word  shall  be  taken  in  consideration  in  ascertaining  the 
meaning  of  the  grantor,  whether  words  of  grant,  of  description,  or 
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words  of  qualification,  restraint,  exception  or  ezplanation,  and  eTery 
word  shall  be  presumed  to  have  such  force  and  effect  as  it  can  have. 
Id.-— B^iutoAD  GoRPOBATioNs — ^Nature  ov  Gontkacts  fob  Bights  or 
Way.— While  it  is  true,  where  land  has  been  taken  for  public  use 
without  compensation  being  first  made,  and  its  continued  possession 
is  necessary  to  such  use,  the  owner  cannot  recover  possession  of  the 
land  itself,  but  can  only  compel  payment  for  the  same,  and  that 
the  right  to  compensation  accrues  at  the  time  of  the  taking,  and 
while  it  is  also  true  that  this  right  to  compensation  is  a  personal 
one  which  does  not  run  with  the  land,  nor  pass  by  conveyance  thereof 
after  the  right  accrues,  such  doctrines  in  no  way  aif ect  or  abridge 
the  right  of  railroad  corporations  to  enter  into  a  binding  obligatioa 
or  contract,  with  reference  to  land  taken  by  them  for  rights  of  way, 
and  such  agreements  when  made  stand  on  the  same  footing  as  any 
othiBr  contract  for  the  conveyance  of  land. 

Uk — ^AOGKPTANCE  OF  CONVXTANCX  UfQN  CONDITION — ^BlOHT  OF  BAILA0A9 

OoBPOBATioN. — ^A  railroad  may  accept  a  conveyance  of  land  upon  any 
condition  that  may  lawfully  be  annexed  to  an  ordinary  grant,  and 
such  a  contract  may  create  an  estate  less  than  a  fee  in  land  taken 
for  a  right  of  way. 

llK — ^EZPIBATION  OF  LllOTBD  ESTATB— <70NTINT7ANGB  OF  USS— DUTT  OF 

Bailboad  COBPORAT[ON.^Where  an  estlate  is  granted  to  a  railroad 
corporation  for  a  limited  period,  and  at  the  expiration  thereof,  the 
corporation  elects  to  continue  its  use  for  a  right  of  way,  it  can  only 
do  so  by  oompensating  the  reversioner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  Conlin,  for  Appellant 

Frank  McOowan,  and  Evan  J.  Foulda,  for  Respondent 

Oarrett  W.  McEnemey,  as  Amicus  Cwiae. 

EEBBIQAN,  J.— This  action  was  brought  by  plaintiflF  to 
recover  the  sum  of  seventy-seven  thousand  eight  hundred 
dollars,  the  alleged  value  of  about  four  acres  of  land,  used  as 
a  portion  of  the  right  of  way  of  the  defendant  corporation. 

The  defendant,  after  answering  plaintiff's  amended  com- 
plaint, moved  for  judgment  on  the  pleadings.  The  trial  court 
granted  the  defendant's  motion,  and  judgment  was  thereupon 
entered  in  favor  of  the  defendant  This  appeal  is  from  saeh 
judgment 
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The  plaintiff  alleges  in  its  complaint  that  the  San  Fran- 
cisco and  San  Jose  Railroad  Company,  the  predecessor  of 
defendant,  was  incorporated  under  the  laws  of  the  state  of 
California  on  August  18,  1860,  for  the  term  of  fifty  years,  for 
the  purpose  of  constructing  and  operating  a  railroad  as  a 
common  carrier;  that  on  June  6,  1862,  Alvinza  Hay  ward, 
then  the  owner  of  the  land  here  involyed,  for  the  purpose  of 
encouraging  and  promoting  the  construction  of  such  railroad, 
conveyed  to  it  and  its  successors  an  estate  for  years  in  said 
land,  limited  in  duration  to  the  period  for  which  the  said 
San  Francisco  and  San  Jose  Bailroad  Company  was  incor- 
porated, reserving  by  such  deed  unto  the  grantor,  his  heirs 
and  assigns,  ths  fee  in  said  real  estate  and  a  vested  estate  in 
remainder  therein,  to  take  effect  in  possession  upon  the  ex- 
piration and  termination  of  the  estate  for  years.  The  plain- 
tiff further  alleges  that  pursuant  to  said  deed  the  company 
entered  into  possession  of  said  real  estate,  and  constructed  a 
railroad  thereon,  which  it  operated  and  which  its  successor 
sEtill  operates,  and  that  the  defendant  the  Southern  Pacific 
Company,  by  mesne  consolidations  and  transfers,  succeeded  to 
and  became  the  owner  of  all  the  rights  of  the  San  Francisco 
and  San  Jose  Bailroad  Company  under  the  Hay  ward  deed; 
that  one  Emma  Bose  was  on  the  eighth  day  of  September, 
1908,  the  owner  of  the  property  here  involved,  having  suc- 
ceeded to  the  same  by  mesne  conveyances  from  Hayward,  and 
that  on  such  day  she  conveyed  to  the  plaintiff  all  her  right, 
title,  and  interest  therein,  including  her  interest  in  remainder 
and  reversion  reserved  under  the  Hayward  deed.  It  is  then 
alleged  that  the  period  of  the  corporate,  legal  existence  of  the 
San  Francisco  and  San  Jose  Bailroad  Company  expired  by 
limitation  on  the  eighteenth  day  of  August,  1910,  and  that  the 
estate  for  years  so  granted  to  it  and  its  successors  ceased  and 
terminated  on  said  date,  and  that  the  estate  in  remainder  and 
reversion  reverted  to  and  became  vested  in  plaintiff,  and  that 
the  defendant  has  appropriated  and  continues  to  use  the  land 
for  its  benefit  as  a  right  of  way  without  having  paid  plaintiff 
compensation  for  such  appropriation  and  use. 

In  addition  to  these  direct  recitals  a  copy  of  the  deed  from 
Hayward  to  the  railroad  company  marked  "Exhibit  A,"  and 
that  of  Emma  Bose  to  the  plaintiff,  marked  ''Exhibit  B,"  are 
attached  to  and  made  a  part  of  the  complaint  and  are  referred 
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to  therein.    Then  follows  fhe  prayer  for  judgment  for  the 
yalue  of  the  land. 
The  defendant  answering,  alleged  in  substance: 

(1)  That  the  deeds  of  Hayward  to  the  San  Francisco  and 
San  Jose  Bailroad  Company  attached  to  the  complaint  and 
marked  ''Exhibit  A/'  conveyed  a  fee  to  the  grantee  therein 
named  upon  a  condition  subsequent,  with  a  reversionary  in- 
terest in  the  grantor; 

(2)  That  there  is  no  allegation  that  any  act  was  ever  done 
by  Hayward  or  any  other  person  showing  an  intent  to  exercise 
the  right  of  reversion,  and  hence  the  title  conveyed  is  still  in 
the  defendant  as  the  successor  in  interest  by  consolidation 
with  the  grantee  under  the  Hayward  deed ; 

(3)  That  the  deed  of  Emma  Bose  to  the  plaintiff,  dated 
August  20,  1908,  did  not  convey  to  it  the  land  described  in 
the  complaint  and  mentioned  in  the  Hayward  deed,  but  by 
express  terms  excluded  the  same  from  the  operation  thereof; 
hence  that  plaintiff  is  not  the  owner,  and  cannot  recover  in 
this  action ; 

(4)  That  Alvinza  Hayward  was,  at  the  time  of  the  taking 
of  the  land  described  in  the  complaint  the  owner  thereof,  and 
that  any  damage  that  accrued  by  reason  of  the  taking  was  the 
personal  property  of  Hayward  as  such,  and  would  not  pass  to 
any  of  his  grantees  by  a  mere  conveyance  of  the  land. 

The  judgment  given  upon  the  pleadings  was  based  upon  the 
construction  given  these  two  deeds  by  the  trial  court;  and  the 
meaning  and  effect  of  these  two  instruments  present  the  main 
questions  for  our  consideration  upon  this  appeal. 

We  will  first  discuss  the  deed  given  by  Hayward  to  the  San 
Francisco  and  San  Jose  Bailroad  Company  in  the  year  1862 
attached  to  the  complaint  and  marked  ''Exhibit  A."  This 
deed  recited  that  for  and  in  consideration  of  encouraging  and 
promoting  the  construction  of  a  railroad  from  San  Francisco 
to  San  Jose,  and  for  other  considerations,  the  grantor  con- 
veyed the  land  in  question  to  said  railroad  company  and  its 
successors  "during  the  legal  existence  of  said  company,  solely 
upon  the  following  conditions  [here  follow  certain  conditions] 
.  .  .  ;  and  upon  the  breach  ...  of  any  of  the  aforesaid  con- 
ditions, this  grant  shall  become  void,  and  the  estate  hereby 
conveyed  .  .  .  shall  cease  and  determine,  and  the  said  land 
shall  absolutely  revert  to  the  said  party  of  the  first  part 
(grantor),  his  heirs  or  assigns,  in  fee  simple  •  •  •  and  shall  in 
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like  manner  at  the  expiration  of  the  legal  existence  of  said 
company  revert  to  said  party  of  the  first  part,  his  heirs  or 
assigns,  notwithstanding  anything  herein  contained  to  the 
contrary." 

Here  by  clear  and  unequivocal  language  the  grantor  limits 
the  duration  of  the  grant  to  the  time  during  which  the  grantee 
corporation  could  exist  under  the  constitution;  and,  in  the 
same  manner,  and  with  equal  precision,  exacted  that  ''at  the 
expiration  of  the  legal  existence  of  said  company  (such  land 
shall)  revert  to"  the  grantor,  his  heirs  or  assigns. 

It  is  claimed  by  tiie  defendant,  however,  that  the  deed 
clearly  shows  that  it  was  the  intention  of  the  grantor  to  irrev- 
ocably dedicate  the  land  to  railroad  use  upon  a  condition 
subsequent ;  and  as  no  act  was  ever  done  to  divest  the  defend- 
ant as  successor  in  interest  of  the  grantee  thereunder,  that  it 
follows  that  the  Southern  Pacific  Company  is  still  the  owner 
of  the  legal  title  and  estate. 

No  question  is  here  presented  of  a  breach  of  any  condition 
subsequent.  The  right  here  claimed  is  based  upon  the  estate 
in  reversion  to  take  effect  in  possession  on  the  expiration  of  the 
particular  estate  granted  by  the  deed.  There  is  a  broad  dis- 
tinction between  this  right  and  one  based  upon  forfeiture  and 
re-entry  for  breach  of  a  condition  subsequent  {Board  of 
Chosen  Freeholders  v.  Buck,  79  N.  J.  Eq.  472,  [82  Atl.  418] ). 
The  deed  in  question,  it  is  true,  created  certain  conditions  sub- 
sequent, and  provided  upon  a  breach  of  any  of  the  conditions 
that  the  estate  conveyed  should  cease  and  determine ;  but,  as 
we  have  seen,  it  also  contained  the  additional  clause:  "and 
shall  in  like  manner  at  the  expiration  of  the  legal  existence  of 
said  company  revert  to  said  party  of  the  first  part,  his  heirs  or 
assigns,  anything  herein  contained  to  the  contrary  notwith- 
standing." Nothing  could  be  added  to  more  clearly  express 
the  intention  of  the  grantor. 

''The  language  of  a  contract  is  to  govern  its  interpretation, 
if  the  language  is  dear  and  explicit,  and  does  not  involve  an 
absurdity."  (Civ.  Code,  sec.  1638.)  It  seems  plain  to  us, 
therefore,  that  the  duration  of  the  estate  or  easement  granted 
was  definite  and  precise,  and  was  one  limited  for  years  and 
not  in  fee  {Robinson  v.  Missisquoi  B.  B.  Co.,  59  Vt.  426,  [10 
Atl.  522] ;  Bamett  v.  Bamett,  104  Cal.  298,  [37  Pac.  1049] ; 
Weller  v.  Brown,  160  Cal.  515,  [117  Pac.  517] ;  Burnett  v. 
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Pieroy,  149  Cal.  178,  [86  Pac.  603,  14  Cyc.  1161] ;  Pavkaviek 
V.  Southern  Pac.  Co.,  150  Cal.  39,  [87  Pac.  1097].) 

Equally  clear  is  the  intention  of  the  grantor,  Emma  Bose, 
in  the  character  and  quantity  of  the  estate  conveyed  by  her 
to  the  East  San  Mateo  Land  Company,  the  plaintiff.  The 
deed  dated  August  20, 1908,  is  in  the  ordinary  form  of  grant, 
bargain,  and  sale,  by  which  she  conveyed  to  the  plaintiff,  for 
the  expressed  consideration  of  ten  dollars,  certain  property  in 
San  Mateo  County,  of  which  the  land  in  controversy  is  a  part 
In  this  deed  are  some  twenty-one  enumerated  exceptions  or 
reservations,  the  only  one  here  involved,  however,  being  the 
eleventh,  which  reserves  the  land  in  question,  describing  it 
with  reference  to  the  deed  by  which  it  was  conveyed  to  the 
San  Francisco  and  San  Jose  Bailroad  Company.  Following 
the  enumeration  of  those  exceptions  is  an  explanatory  clause 
or  provision  in  this  language:  ''It  being  the  intent  and  pur- 
pose of  the  party  of  the  first  part  by  this  grant  to  convey 
to  the  said  party  of  the  second  part  all  the  lands  and  their 
appurtenances  owned  at  the  date  of  these  presents  by  the  said 
party  of  the  first  part,  situate  in  and  adjacent  to  the  town 
of  San  Mateo,  County  of  San  Mateo,  State  of  California,  lying 
East  of  the  Southern  Pacific  Eailroad  right  of  way,  containing 
seven  hundred  acres  more  or  less,  together  with  all  the  inter- 
ests, estates  in  remainder  and  reversion,  rights  of  forfeiture 
and  re-entry  thereof,  in  and  to  any  and  all  lands  described 
in  the  foregoing  exceptions  numbered  one  to  twenty-one  in- 
clusive, belonging  to  the  said  party  of  the  first  part,  1st,  per- 
sonally; 2nd,  as  heir  at  law  of  Alvinza  Hayward,  deceased; 
3rd,  as  heir  at  law,  grantee  and  devisee  of  Charity  Hayward." 
There  can  be  no  question  as  to  the  intention  of  Emma  Eose 
to  convey  to  plaintiff  by  her  deed  the  reversionary  interest 
reserved  by  Hayward  from  the  San  Francisco  and  San  Jose 
Railroad  Company  and  to  which  she  had  succeeded.  Such 
intention  is  clearly  expressed  in  the  explanatory  clause  just 
quoted.  The  reservation  of  the  twenty-one  excepted  parcels 
was  beyond  all  doubt  for  the  purpose  of  saving  herself  harm- 
less from  any  liability  upon  the  warranties  implied  from  the 
form  of  her  deed,  in  view  of  the  previous  conveyance  of  dif- 
ferent parcels  or  interests  once  forming  a  part  of  the  tract 
covered  by  her  present  conveyance,  and  perhaps  also  because 
it  was  deemed  that  this  was  the  simplest  and  most  convenient 
manner  to  describe  the  land  to  be  conveyed.    That  she  in- 
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tended  to  convey  all  of  the  right,  title,  and  interest  that  she 
owned  in  the  land  is  plainly  evident. 

Notwithstanding  the  clearly  expressed  intention  of  Emma 
Bose  it  is  insisted  by  defendant  that,  having  by  the  granting 
danse  retained  the  title  in  herself  to  the  property  described 
in  the  twenty-one  exceptions,  no  subsequent  provision  of  the 
deed  could  effect  a  change.  This  may  have  been  the  early 
rale  of  construction ;  but  the  modem  doctrine  is  that  the  in- 
tention of  the  grantor  as  gathered  from  the  entire  instru- 
ment, taking  it  by  its  four  comers,  must  prevail,  and  that 
that  intention  may  be  expressed  anywhere  in  the  instrument 
and  by  any  words.  This  is  the  rule  laid  down  in  our  Civil 
Code.  It  is  there  provided :  "The  whole  of  a  contract  is  to  be 
taken  together,  so  as  to  give  effect  to  every  part,  if  reasonably 
practicable,  each  clause  helping  to  interpret  the  other.'' 
(Civ.  Code,  sec.  1641.)  Accordingly  the  supreme  court  of 
this  state  has  held  that  every  provision,  clause,  and  word  shall 
be  taken  into  consideration  in  ascertaining  the  meaning  of 
the  party,  whether  words  of  grant,  of  description,  or  words  of 
qualification,  restraint,  exception,  or  explanation,  and  that 
every  word  shall  be  presumed  to  have  such  force  and  effect  as 
it  can  have  (Pavkovich  v.  Southern  Pacific  Co.,  150  Cal.  39, 
[87  Pac.  1097]).  See,  also,  Bamett  v.  Bamett,  104  Cal.  298, 
300,  [37  Pac.  1049],  where  it  is  said:  "The  intention  of  the 
parties  to  the  grant  is  to  be  gathered  from  the  instrument 
itself,  and  determined  by  a  proper  construction  of  the  lan- 
guage used  therein,  but  for  the  purpose  of  ascertaining  this 
intention  the  entire  instrument,  the  habendum  as  well  as  the 
premises,  are  to  be  considered,  and,  if  it  appear  from  such 
consideration  that  the  grantor  intended  by  the  hahendumi 
clause  to  restrict  or  limit  or  enlarge  the  estate  named  in  the 
granting  clause,  the  habendum  will  prevail  over  the  granting 
clause.  {Faivre  v.  Daley,  93  Cal.  664,  670,  [29  Pac.  256] ; 
PeUissier  v.  Corker,  103  CaL  516,  [37  Pac,  465].)  'It  is  in 
such  ease  to  be  considered  as  an  addendum  or  proviso  to  the 
conveyancing  dause,  which  by  a  well  settled  rule  of  construc- 
tion must  control  the  conveyancing  dause  or  premises,  even 
to  the  extent  of  destroying  the  effect  of  the  same.'  (Bodine 
v.  Arthur,  91  Ky.  53,  [34  Am.  St.  Rep.  162, 14  S.  W.  904] .) " 

Nor  is  there  any  merit  in  the  argument  advanced  by  the 
defendant  that  the  clause  does  not  contain  operative  words  of 
grant,  but  only  exhibits  an  intention  and  purpose  which  are 
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not  carried  into  present  effect.  As  before  stated,  this  clause 
is  to  be  construed  in  connection  with  the  rest  of  the  deed. 
(Civ.  Code,  sees.  1066,  1636,  1641.) 

Aside  from  the  question  of  the  construction  of  the  deed 
defendant  advances  the  argument  in  support  of  the  judgment 
that  when  a  public  service  corporation  takes  possession  of 
land  for  public  use  the  right  to  compensation  accrues  and 
takes  effect  at  the  time  of  the  taking,  and  that  such  compen- 
sation belongs  to  the  person  who  is  the  owner  of  the  land  at 
that  time,  and  does  not  without  express  stipulation  pass  to 
the  purchaser  by  subsequent  conveyance;  that  as  such  right 
is  a  personal  one  it  is  governed  by  the  general  rule  that  per- 
sonal rights  do  not  pass  by  conveyance  of  the  land,  and  hence 
the  right  of  action  remained  in  Hayward,  and  that  the  pur- 
pose for  which  the  land  was  taken  prevented  the  railroad 
company  from  taking  less  than  a  fee,  and  that  this  fact  de- 
stroyed and  rendered  nugatory  the  right  of  reversion  reserved 
in  the  deed. 

It  is  true  that  where  land  has  been  taken  for  a  public  use 
without  compensation  being  first  made,  and  its  continued  pos- 
session is  necessary  to  such  use,  the  owner  cannot  recover 
possession  of  the  land  itself,  but  can  only  compel  payment  for 
the  same,  and  that  the  right  to  compensation  accrues  at  the 
time  the  land  is  taken,  and  belongs  to  the  owner  at  the  time 
of  the  taking;  also  that  this  right  to  compensation  is  a  per- 
sonal one  which  does  not  run  with  the  land,  nor  does  it  pass 
by  conveyance  thereof  after  the  right  accrues.  These  doc- 
trines, however,  in  no  way  affect  or  abridge  the  right  of  rail- 
road corporations  to  enter  into  a  binding  obligation  or  contract 
with  reference  to  land  taken  by  them  for  rights  of  way,  and 
such  agreements  when  made  stand  on  the  same  footing  as 
any  other  contract  for  the  conveyance  of  land.  (Lewis  on 
Eminent  Domain,  3d  ed.,  sees.  462,  464.)  In  such  cases  public 
policy  does  not  enter  into  it,  nor  is  it  at  all  concerned  with 
the  private  contracts  of  railroads  unless  they  interfere  with 
the  public  welfare.  (2  Elliott  on  Railroads,  2d  ed.,  934.) 
A  railroad,  therefore,  may  accept  a  conveyance  of  land  upon 
any  condition  that  may  lawfully  be  annexed  to  an  ordinary 
grant;  and  such  a  contract  may  create  an  estate  less  than  a 
fee  in  land  taken  for  a  right  of  way.  The  contract  here  pro- 
vided for  a  limited  estate  only.  If  at  the  expiration  of  the 
estate  granted  the  land  was  necessary  for  the  railroad  for 
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railroad  purposes,  and  the  eorporation  or  its  successor  elected 
to  continue  its  use  for  a  right  of  way,  it  could  do  so  by  com- 
pensating the  reversioner.  Otherwise  it  must  abandon  this 
portion  of  its  right  of  way  and  surrender  possession  to  the 
owner  of  the  estate  in  reversion.  {Pool  v.  Butler,  141  Cal. 
46-49,  [74  Pac.  444] ;  UcCowen  v.  Pew,  153  Cal.  735,  744, 
[15  Ann.  Cas.  630,  21  L.  B.  A.  (N.  S.)  800,  96  Pac.  893] ; 
Qurmey  v.  Northern  California  Power  Co.,  160  Cal.  699,  [36 
L.  B.  A.  (N.  S.)  185,  117  Pac.  906].)  If  it  elected  to  con- 
tinue  in  the  use  after  the  eighteenth  day  of  August,  1910, 
the  time  limited  by  the  grant,  the  owner  of  the  estate  in 
reversion  was  entitled  to  compensation  at  that  time. 

As  to  the  point  that  the  complaint  must  be  tested  by  its 
direct  allegations  without  reference  to  the  language  of  the 
deeds  attached  as  exhibits,  we  think  the  complaint,  reciting, 
u  it  does,  that  the  exhibits  are  made  a  part  of  the  complaint, 
the  effect  of  such  recital  is  to  make  every  part  and  parcel  of 
the  instrument  a  portion  of  the  complaint  {Georges  v.  Kess- 
Ur,  131  Cal.  183,  [63  Pac.  466].)  We  conclude  therefor  that 
the  deeds,  according  to  their  legal  effect,  support  the  allegsr 
tions  of  tiie  complaint 

The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Biehards,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  25,  1916. 


[dr.  Vo.  1637.    lint  Appellate  Bistrlel.— Maieb  80,  1916.] 

W.  B.  QBACE  AND  COMPANY,  Bespondent  and  Appellant, 
V.  HABBY  LEVY,  Appellant  and  Bespondent. 

6ALX — ^BBSACH  07  V^ABSANTY  OF  QUALITY— 43u]nCIENOT  Or  EVIDBNOB.— 

In  this  aetion  for  damages  for  the  breach  of  an  express  warranty 
whieh  aeeompanied  the  sale  of  a  certain  quantity  of  coffee  bags  to 
the  plaintiff  by  the  defendant,  it  is  held  that  the  finding  that  tfae 
bags  were  not  in  the  warranted  condition  upon  their  arrival  at  the 
port  of  destination  is  supported  by  the  STidenee. 
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Id. — MsAsuBK  or  Bamaqes — Mabxst  Yju«us  at  Place  of  DEsmrAiiov 
^-Whem  Admissiblx. — ^Where  it  was  not  practieabla  for  the  plaintifl 
to  inspect  the  bags  at  the  plaee  of  shipment,  and  the  defendant  had 
knowledge  at  the  time  of  sale  as  to  where  thej  were  to  bo  shipped 
and  nsed,  it  is  proper  to  fix  the  damages  with  reference  to  the  mar- 
ket Talne  of  the  bags  at  the  port  of  destination  rather  thaa  whero 
they  were  baled  and  reodyed. 

Id.— EviDENGB— EiNOWLKDGX  OF  Plaoe  AND  UsB  OF  Bao8.— In  snck  an 
aetion  it  is  not  error  to  permit  the  defendant  as  a  witness  for  the 
plaintiff  to  bo  interrogated  as  to  his  knowledge,  "at  the  tSme  of 
the  eonelnding  of  the  transaction,"  concerning  the  place  whero  the 
bags  were  to  bo  issed. 

Id. — ^Beoovxbt  of  Damaqes— Bbeaoh  of  Wabramtt— Inspection  Puoa 
TO  DxLivxKT — ^Effect  of. — ^The  right  of  a  buyer  of  personal  prop- 
erty to  recoTor  damages  for  breach  of  an  express  warrantj  is  aot 
affected  hj  an  inspection  of  the  property  before  deliTCxy. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  tlie 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Marcel  B.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Wise  ft  O'Connor,  for  Defendant 

Qoodfellow,  Eells  ft  Orriek,  and  O'Connor  ft  Sehwarts,  for 

Plaintiff. 

THE  COUBT.— This  is  an  action  for  damages  for  the 
breach  of  an  express  warranty  which  accompanied  the  sale 
of  a  certain  quantity  of  coffee  bags  to  the  plaintiff  by  the 
defendant.  The  complaint  pleaded  four  causes  of  action  in 
separate  counts,  each  of  which  was  identical  in  language  save 
and  except  as  to  the  dates  and  the  amounts  involved.  The 
defendant  answering  denied  all  of  the  material  allegations 
of  the  complaint  save  and  except  the  allegation  concerning 
the  execution  of  the  contract  and  the  giving  of  the  warranty. 

On  the  issues  thus  framed  the  cause  was  tried  by  the  court 
without  a  jury,  and  judgment  rendered  and  entered  in  favor 
of  the  plaintiff  in  the  sum  of  one  thousand  two  hundred  dd* 
lars  upon  the  issues  involved  in  the  first  three  counts.  Upon 
the  issues  involved  in  the  fourth  count  the  court  found  that 
the  plaintiff  had  an  opportunity  to  inspect  and  did  inspect 
the  Isags  contracted  for  prior  to  delivery,  and  approved  the 
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samei  and  that  therefore  the  plaintiff  was  not  entitled  as  a 
matter  of  law  to  recover  on  that  particular  count,  and  ren- 
dered judgment  thereon  in  favor  of  the  defendant. 

Upon  the  issues  involved  in  the  first  count,  the  trial  court 
found,  in  substantial  accord  with  the  allegations  of  the  com- 
plaint, that  on  October  3,  1911,  the  defendant  at  the  city 
and  county  of  San  Francisco,  sold  to  the  plaintiff  ten  thou- 
sand second-hand  gunny  bags,  and  that  at  the  time  of  such 
sale,  and  as  a  part  of  the  transaction,  the  defendant  war- 
ranted said  bags  to  be  in  good,  sound  condition  and  of  the 
size  of  about  twenty-eight  by  forty  inches;  that  the  defendant 
agreed  to  pack  said  bags  in  bales ;  that  he  knew  they  were  to 
be  shipped  to  and  used  in  the  vicinity  of  San  Jose  de  Guate- 
mala; that  the  bags  were  delivered  to  the  plaintiff  at  San 
Francisco,  the  place  agreed  upon  for  delivery;  that  at  the 
request  of  the  plaintiff  the  bags  as  baled  were  marked  '' J.  G. 

V.  No.  San  Jose  de  Guat.,*'  and  were  delivered  so 

marked  to  a  drayman  for  the  plaintiff;  that  the  bags  when 
thus  delivered  were  not  in  good,  sound  condition  or  of  the 
size  of  about  twenty-eight  by  forty  inches;  that  it  had  not 
been  practicable  for  the  plaintiff  to  inspect  the  bags  after 
delivery  at  San  Francisco,  or  prior  to  their  shipment  to  the 
port  of  destination,  or  until  their  arrival  at  said  port;  that 
the  plaintiff  could  not,  with  the  exercise  of  the  diligence  usual 
and  ordinary  in  such  a  transaction,  have  inspected  said  bags 
until  their  arrival  at  the  port  of  destination;  that  the  bags 
while  being  baled  in  San  Francisco  were  not  inspected  or 
approved  by  the  plaintiff  or  declared  by  it  to  meet  the  re- 
quirements of  the  warranty ;  that  after  shipment  of  the  bags 
and  before  their  receipt  at  the  port  of  destination  the  plain- 
tiff, relying  on  the  contract  and  warranty  in  suit,  paid  to  de- 
fendant the  agreed  price;  that  the  bags  reached  the  port  of 
destination  on  November  30,  1911,  and  were  received  by  the 
plaintiff;  that  if  the  quality  and  condition  of  the  bags  had 
measured  up  to  the  requirements  of  the  warranty,  they  would 
have  had  a  value  of  one  thousand  dollars;  that  by  reason 
of  the  defendant's  breach  of  the  warranty  the  actual  value 
of  the  bags  at  the  time  of  their  receipt  by  the  plaintiff  at 
the  port  of  destination  was  only  five  hundred  dollars;  and 
finally,  that  the  detriment  suffered  by  the  plaintiff  from  the 
breach  of  the  warranty  was  the  sum  of  five  hundred  dollars. 
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The  second  and  third  connts  of  the  complaint  involved  re- 
spectively the  sale  of  twelve  thousand  bags  on  November  20, 
1911,  and  two  thousand  bags  on  December  18,  1911;  upon 
practically  the  same  state  of  facts  as  was  involved  in  the  first 
count  the  trial  court  found  that  the  plaintiff  was  damaged 
because  of  the  breach  of  the  warranty  in  the  sum  of  six  hun- 
dred dollars  on  the  second  count,  and  in  the  sum  of  one  hun- 
dred dollars  on  the  third  count 

From  the  judgment  entered  in  favor  of  the  plaintiff  the 
defendant  has  appealed,  and  from  the  judgment  entered  in 
favor  of  the  defendant  upon  the  fourth  count  of  the  eom- 
plaint  the  plaintiff  has  appealed.  Both  parties  appeal  from 
orders  denying  their  respective  motions  for  a  new  trial. 

The  findings  above  referred  to  are  assailed  by  the  defendant 
upon  the  ground,  as  claimed,  that  they  are  not  supported  by 
the  evidence  in  that  it  was  not  shown  that  the  bags  were  not 
good  second-hand  bags  when  delivered  to  plaintiff,  or  that 
the  plaintiff  suffered  any  damage  by  reason  of  the  defendant's 
alleged  breach  of  the  warranty. 

The  evidence  produced  upon  the  whole  case  was  in  sub- 
stantial conflict.  We  have  neither  the  time  nor  the  inclina- 
tion to  follow  respective  counsel  in  their  discussion  of  the 
weight  of  the  evidence  and  the  credibility  of  the  witnesses; 
and  it  must  suffice  for  us  to  say  that  we  are  of  the  opinion 
that  the  evidence  is  sufficient  to  support  the  finding  concern- 
ing the  condition  of  the  bags  when  they  were  delivered  to  the 
plaintiff.  Much  of  the  evidence  upon  this  phase  of  the  case 
was  directed  to  showing  the  condition  of  the  bags  upon  their 
arrival  at  the  port  of  destination.  There  was,  however,  some 
evidence  as  to  their  condition  when  they  were  baled  at  and 
shipped  by  the  defendant  in  San  Francisco.  This  evidence 
was  conflicting,  and  that  offered  and  received  upon  behalf 
of  the  plaintiff  tended  to  support  the  finding  in  question. 
This  being  so,  the  finding  must  stand,  even  though  it  be  con- 
ceded, as  counsel  for  the  defendant  contends,  that  it  was 
incumbent  upon  the  plaintiff  to  show  that  the  bags  were  not 
as  warranted  when  baled  and  shipped  from  the  defendant's 
warehouse  at  San  Francisco. 

The  contention  that  there  was  no  evidence  as  to  the  damage 
suffered  by  the  plaintiff  is  based  upon  the  fact  that  all  of  the 
evidence  in  this  behalf  was  confined  to  the  market  value  of 
the  bags  at  the  port  of  destination.    In  this  connection  we 
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are  satisfied  that  the  evidence  sufficiently  sustains  the  findings 
that  it  was  not  practicable  for  the  plaintiff  to  inspect  the  bags 
at  San  Francisco,  and  that  the  defendant  knew  at  the  time 
of  the  sale  and  warranty  that  the  bags  were  to  be  shipped 
to  and  used  at  San  Jose  de  Guatemala.  This  being  so,  the 
damages  found  for  plaintiff  were  properly  fixed  with  refer- 
ence to  the  market  value  of  the  bags  at  the  port  of  destination 
rather  than  at  San  Francisco  where  they  were  baled  and  re- 
ceived. (Civ.  Code,  sec.  3313;  Shearer  v.  Park  Nursery  Co., 
103  Cal.  415,  [42  Am.  St.  Rep.  125,  37  Pac.  412] ;  Krasanikoff 
V.  Dwndouy  8  Cal.  App.  406,  [97  Pac.  172] ;  Germain  Fruit  Co. 
V.  /.  K.  Armaby  Co.,  153  Cal.  585,  [96  Pac.  319].) 

The  trial  court  did  not  err  in  its  ruling  permitting  the  de- 
fendant Levy  as  a  witness  for  the  plaintiff  to  be  interrogated 
as  to  his  knowledge  ''at  the  time  of  the  concluding  of  the 
transaction"  concerning  the  place  where  the  bags  were  to  be 
used.  If  he  knew  at  the  time  stated  in  the  question  that  the 
bags  were  to  be  used  elsewhere  than  in  San  Francisco,  he 
must  have  acquired  that  knowledge  during  the  negotiations 
between  the  parties  and  before  the  transaction  was  concluded. 
Evidence  of  such  knowledge  was  therefore  material  to  the 
issues. 

Upon  the  issues  involved  in  the  fourth  count  of  the  com- 
plaint the  trial  court  found  substantially  that  on  July  13, 
1912,  at  San  Francisco,  California,  the  defendant  sold  the 
plaintiff  eight  thousand  ''second-hand  coffee  gunnies,"  agree- 
ing to  pack  them  in  bales;  that  the  defendant  knew  at  the 
time  of  the  sale  that  such  bags  were  to  be  shipped  to  and 
used  in  the  vicinity  of  San  Jose  de  Guatemala;  that  on  July 
23,  1912,  defendant  packed  eight  thousand  bags  in  bales  and 
delivered  them  to  the  plaintiff  at  San  Francisco,  which  was 
the  place  agreed  upon  for  delivery;  that  at  the  request  of 

the  plaintiff  these  bags  were  marked  "J.  G.  V.  No. San 

Jose  de  Guat.,"  and  were  delivered  so  marked  to  a  drayman 
for  plaintiff.  The  trial  court  found  that  these  bags  were  not 
second-hand  coffee  gunnies;  but  it  further  found  that  the 
plaintiff  had  an  opportunity  to  inspect  the  gunnies  prior  to 
their  shipment  to  and  arrival  at  San  Jose  de  Guatemala ;  that 
they  were  inspected  and  approved  by  the  plaintiff  and  by  it 
declared  to  be  second-hand  gunnies;  that  the  plaintiff  accepted 
the  bags  as  conforming  in  all  respects  with  the  bags  sold  to 
it  by  the  defendant.    Finally  the  court  found  that  after  the 
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shipment  of  the  eight  thousand  bags  involved  in  the  fourth 
count  in  the  complaint,  and  before  their  receipt  at  San  Jose 
de  Guatemala,  the  plaintiff,  relying  upon  its  contract  with 
the  defendant,  paid  him  the  purchase  price  of  said  bags.  The 
trial  court  made  no  finding  upon  the  issue  raised  by  the  plead- 
ings as  to  the  damage  claimed  to  have  been  suffered  by  the 
plaintiff  aa  the  result  of  the  defendant's  breach  of  the  express 
warranty  alleged  to  have  accompanied  the  sale. 

Assuming  that  the  evidence  adduced  upon  the  issues  in  the 
fourth  count  of  the  complaint  sufficiently  supports  the  find- 
ing that  the  bags  in  question  were  accepted  by  the  plaintiff, 
still  such  finding  does  not  in  turn  support  the  judgment.  It 
is  not  disputed  that  the  bags  were  expressly  warranted  to 
be  ''second-hand  gunnies,''  and  the  finding  that  the  bags  de- 
livered to  the  plaintiff  did  not  meet  the  requirements  of  the 
warranty  is  sufficiently  supported  by  the  evidence.  The  in- 
spection of  the  bags  relied  upon  to  support  the  judgment  in 
favor  of  the  defendant  upon  the  fourth  count  of  the  complaint 
occurred,  if  at  all,  prior  to  the  delivery  to  the  plaintiff.  Such 
inspection  did  not  as  a  matter  of  law  operate  as  a  waiver  of 
the  warranty,  nor  excuse  the  defendant  from  liability  for  a 
breach  of  the  same.  {Ooidd  v.  Stein,  149  Mass.  570,  [14 
Am.  St.  Rep.  455,  5  L.  B.  A.  213,  22  N.  E.  47] ;  Bamum  Wire 
etc.  Works  v.  Seley,  34  Tex.  Civ.  App.  47,  [77  S.  W.  827] ; 
Williams  v.  State,  45  Ind.  157 ;  Williston  on  Sales,  sec  208, 
p.  275 ;  North  Alaska  Salmon  Co.  v.  Hobbs,  TTott  <fe  Co.,  159 
Cal.  380,  389,  [35  L.  B.  A.  (N.  S.)  501,  113  Pac.  870,  120 
Pac.  27].) 

It  follows  from  what  we  have  said  that  the  judgment  ren- 
dered and  entered  in  favor  of  the  plaintiff  on  the  first  three 
counts  of  the  complaint,  and  the  order  denying  the  defend- 
ant's motion  for  a  new  trial,  must  be  affirmed;  and  that  the 
judgment  entered  in  favor  of  the  defendant  upon  the  fourth 
count  must  be  reversed,  and  a  new  trial  ordered  as  to  said 
fourth  count  only,  and  the  cause  remanded  with  directions  to 
the  trial  court  to  find  upon  the  one  issue  as  to  damages  only 
as  to  said  fourth  count,  letting  stand  aU  other  findings  as  to 
said  fourth  count,  and  thereupon  to  enter  judgment 

A  petition  to  have  the  cause  heard  in  the  supreme  eoxirt» 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  29,  1916. 
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[CiT.  No.  1470.    Third  Appellate  I>ifltriet.-^Mai«]i  81,  191«.] 

STANDARD  AMERICAN  DREDGING  COMPANY  (a 
Corporation),  Appellant,  v.  THE  CITY  OF  OAEIaAND 
(a  Municipal  Corporation),  Respondent. 

Odnibaot— DuDGfiNo  Wobk^Matkbial  BuBnas  to  Haup  Mbabubi- 
MBNT — CoNSTBuonoN  OF  SPBCEFioATioNs.— In  this  BetioB  to  lecoTer 
a  balance  alleged  to  be  due  on  a  written  contract  between  plaintiff 
and  defendant  for  certain  dredging  work  in  a  portion  of  Oakland 
harbor,  wherein  the  sole  controversy  was  oyer  the  question  whether 
payment  for  material  dredged  from  the  side  slopes  of  the  channel 
within  specified  areas  should  be  made  upon  the  basis  of  foil 
measurement  or  half  measurement  of  the  quantity  removed,  it  is 
lield  that  the  specifications  of  the  contract  are  to  be  constmed  as 
requiring  that  payment  should  be  made  therefor  upon  the  basis  of 
half  measurement. 

Id. — Evn>EN0B—OuBT0M.— Where  a  contract  for  dredging  work  is  sus- 
ceptible of  a  reasonable  interpretation  as  to  how  the  payment  for 
material  dredged  from  side  slopes  of  channels  shall  be  made,  without 
incorporating  in  it  any  extrinsic  provisions  hj  evidence  of  usage  or 
custom,  the  admission  of  such  evidence  is  not  prejudicial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  Ever- 
ett J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Snook  &  Church,  and  C.  Irving  Wright,  for  Appellant 

Paul  C.  Morf,  City  Attorney,  John  J.  Earle,  Deputy  City 
Attorney,  Ben  F.  Woolner,  and  Chas.  A.  Beardsley,  for  Re- 
spondent 

CHIPMAN,  P.  J. — ^This  is  an  action  to  recover  a  balance 
alleged  to  be  due  on  a  written  contract  between  plaintiff  and 
defendant  for  certain  dredging  work  done  by  plaintiff  in  a 
portion  of  Oakland  harbor.  The  contract  called  for  work 
specified  as  sections  ''A,"  '*B,''  and  "C'  The  controversy 
arises  out  of  the  work  done  in  the  area  designated  in  the  con- 
tract as  'Section  A,'  the  approach  channel. *'  The  facts  as 
to  the  amount  of  the  material  dredged  and  the  amount  of 
money  actually  paid  are  not  disputed. 
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The  portion  of  the  specifications  of  the  contract  called  in 
question  is  as  follows: 

*'AREAS. 
*'Por  convenience  of  reference  the  area  to  be  dredged  is 
divided  into  3  sections,  Section  A  being  the  approach  chan- 
nel, Section  B  lying  alongside  the  proposed  bulkhead  parallel 
to  the  Oakland  Mole  and  Section  C  lying  along  the  main  bulk- 
head running  in  a  general  northeast  and  southwest  direction. 

*'DEPTH  AND  AREAS  TO  BE  DREDGED. 

'^  Section  A,  the  approach  channel,  shall  be  dredged  to  a 
depth  of  twenty  (20)  feet  below  low  tide.  The  bottom  vridth 
shall  be  five  hundred  (500)  feet  and  side  slopes  shall  be  those 
assumed  by  the  material  during  the  dredging  operations  in 
said  Section  A.  .  .  . 

''Material  dredged  from  below  the  specified  depths  or  from 
beyond  the  specified  areas  as  marked  out  by  the  City  Engineer, 
and  side  slopes  therefrom  at  rates  not  flatter  than  one  ver- 
tical to  four  horizontal,  will  be  estimated  at  half  the  actual 
volume  of  excavation  and  paid  for  accordingly,  provided,  how- 
ever, that  no  payment  will  be  made  for  material  dredged  from 
below  a  depth  of  one  foot  below  the  specified  depth  nor  from 
a  distance  of  more  than  ten  (10)  feet  beyond  said  flattest 
limits  of  slope  for  said  specified  areas  to  be  dredged.  All 
material  must  be  removed  down  to  the  depth  specified  over 
the  whole  area  to  be  dredged.  If  soundings  taken  at  the  com- 
pletion of  any  one  section  show  a  silting  up  to  a  depth  of  two 
(2)  feet  over  a  length  of  200  feet  the  Board  of  Public  Works 
may  order  such  material  removed  by  the  Contractor  and  the 
City  will  pay  for  said  work  at  the  price  bid  for  dredging." 

This  contract  is  dated  January  31, 1911.  On  May  13, 1912, 
some  modifications  of  the  original  contract  were  made,  and, 
among  others,  it  was  provided:  "Section  'A,'  the  approach 
channel,  shall  be  dredged  to  a  depth  of  twenty-five  (25)  feet 
below  low  tide,  and  the  bottom  width  thereof  shall  be  not 
less  than  three  hundred  and  fifty  (350)  feet."  Some  changes 
were  made  in  the  dimensiona  of  sections  *'B"  and  "C"  and  it 
was  stated :  "Top  width  of  said  sections  shall  be  such  as  slopes 
may  assume."  The  principal  change  made  by  this  last  con- 
tract was  to  reduce  the  width  of  the  channel  from  five  hun- 
dred feet  to  350  feet  and  increase  the  depth  from  twenty 
feet  to  twenty-five  feet. 


Digitized  by 


Google 


March,  1916.]    Standard  American  D.  Co.  v.  Oakland.    239 

There  were  140,506  cubic  yards  of  material  excavated  on 
the  side  slopes,  **not  flatter  than  one  vertical  to  four  hori- 
zontal/' which  was  '^  estimated  at  half  the  actual  volume  of 
excavation  and  paid  for  accordingly.  *'  Plaintiff  claimed  that 
it  was  entitled  to  full  rates.  The  court  found  the  facts  and 
gave  judgment  in  favor  of  defendant.  Plaintiff  appeals  from 
the  judgment  and  from  the  order  denying  its  motion  for  a  new 
trial. 

Counsel  for  defendant  have  printed  in  their  brief  a  rough 
diagram,  figure  1,  which  we  use.  Of  this  diagram  plaintiff's 
counsel  say  in  their  reply  brief:  **It  is  a  little  difficult  to 
portrny  in  language  alone  the  situation  as  it  exists.  Counsel 
for  the  other  side  have  given  a  very  clear  diagram  showing 
the  nature  of  the  dredging  operations,  and  we  can  do  no  better 
than  respectfully  to  refer  the  court  to  the  same  for  a  picture 
of  the  situation." 


Figure 


The  explanation  of  this  diagram  is  thus  given  in  respond- 
ent's brief: 

''The  cut  represents  a  section  of  a  vertical  plane  of  the 
ehanneL  The  rectangle  ABCD  represents  the  specified  area 
as  marked  out  by  the  engineer,  having  a  width  of  350  feet 
and  vertical  sides  25  feet  in  height.  Theoretically  the  dred- 
ging is  to  be  performed  within  this  area  and  the  material  is 
to  be  removed  therefrom,  the  side  slopes  being  such  as  the 
material  naturally  assumes  in  the  course  of  the  operations. 
Were  the  material  constituting  the  side  walls  of  the  channel 
composed  of  hardpan  or  some  substance  which  would  stand 
in  a  vertical  position  or  without  any  tendency  to  slip,  slide, 
or  roll,  there  would  be  no  side  slopes  and  the  channel  would 
be  confined  within  the  lines  AB  BD  CD.  However,  on  ac- 
count of  the  character  of  the  material  involved  some  sloughing 
is  inevitable,  and  side  slopes  form.  The  lines  EB  EB  LB 
MB  NB  OD  PD  FD  represent  some  of  the  side  slopes  from 
the  specified  area  assumed  by  the  material  in  the  course 
of  the  dredging  operations,  BE  and  FD  being  lines  at  the 
angle  of  one  vertical  to  four  horizontal,  the  fiattest  limits  for 
which  payment  is  allowed.    The  actual  side  slopes,  however, 
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inay  lie  without  this  limit,  and  the  lines  GH  HI  IJ  represent 
the  extreme  limit  of  pay  work,  that  is  to  say,  an  excess  depth 
of  one  foot  and  an  excess  width  on  each  side  of  the  channel 
of  ten  feet  beyond  the  one  to  four  slope.  The  line  B3  ia 
drawn  to  indicate  the  actual  channel,  dredged,  as  was  in 
places  the  case,  beyond  the  horizontal  and  vertical  limits  for 
which  payment  could  be  made. 

^'In  the  phraseology  of  the  certificate  of  completion  shown 
at  folio  240  of  the  transcript,  and  in  the  language  of  witness 
Peck  in  his  testimony  as  set  forth  at  folios  237  to  245,  'main 
channel'  is  represented  by  the  rectangle  ABCD;  'slopes*  fay 
any  of  the  triangles  NBA  CDO,  etc.,  within  the  limits  EBA 
CDF;  'excess  depth*  by  the  one  foot  space  between  the  lines 
TBDY  and  HI;  and  'excess  slope'  by  the  spaces  indoaed 
within  the  areas  EBTG  FDVJ. 

"There  is  no  dispute  as  to  the  fact  that  for  the  exeayation 
performed  within  the  specified  area  of  main  channel  ABCD 
plaintiff  is  entitled  to  payment  at  the  rate  of  $.099  per  cubic 
yard  for  the  entire  quantity  of  material  removed;  it  is  also 
agreed  that  for  work  upon  the  excess  slopes  and  excess  depths, 
that  is  between  the  lines  EBDF  QHU,  plaintiff  was  to  be 
paid  for  only  one-half  the  actual  volume  of  excavation  per- 
formed; it  is  further  stipulated  that  plaintiff  was  not  to  be 
compensated  for  removal  of  any  material  from  beyond  the 
limits  6HU.  The  sole  controversy  is  over  the  question 
whether  for  material  dredged  from  the  side  slopes,  that  is 
any  slope  within  the  lines  EBA  CDF,  the  payment  should 
be  made  upon  the  basis  of  full  measurement  or  half  measure- 
ment of  the  quantity  removed.'' 

It  will  thus  be  seen  that  the  material  involved  was  dredged 
from  the  area  on  the  slopes  above  the  lines  EBA  CDF,  repre- 
senting lines  at  the  angle  of  one  vertical  to  four  horizontal. 
Soundings  of  the  area  to  be  dredged  had  been  made  fay  the 
city  engineer  for  the  information  of  his  department  and  to 
aid  him  in  the  preparation  of  specifications  for  the  work.  A 
profile  of  the  borings  and  field-notes  thereof  were  filed  in  the 
engineer's  office  and  were  examined  by  plaintiff's  engineers. 
The  contractors,  however,  made  their  own  soundings.  The 
specifications  contained  the  following  provision:  "Bidders  are 
expected  to  visit  and  inspect  the  site  of  the  work  and  the 
character  of  the  material  therein  and  will  be  furnished  all 
available  information  in  the  office  of  the  city  engineer."    These 
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soondings  showed  that  there  was  much  variation  in  the  char- 
acter of  the  material  on  the  slopes.  Some  of  the  cross-sections 
had  less  depths  of  soft  and  more  of  hard  or  tough  material 
than  others,  from  which  it  was  apparent  that  there  would 
necessarily  be  less  material  to  remove  along  the  slopes  at  some 
places  than  at  others.  The  dredging  of  the  channel  of  the 
dimensions  required  with  permanent  vertical  sides  was  not 
possible,  for  it  was  well  known  to  all  parties  that  the  adjacent 
soft  material  would  inevitably,  to  greater  or  less  extent,  slide 
into  the  channel  unless  removed,  and  it  was  less  expensive 
to  dredge  this  soft  material  as  the  work  progressed  than  after 
it  had  slipped  into  the  channel.  The  city  was  not  concerned 
about  this  slope  further  than  that  it  should  be  dredged  to  a 
depth  sufficient  to  avoid  the  channePs  filling  in  with  material 
from  that  source.  All  the  city  desired  was  an  open  water- 
way of  depth  and  width  specified.  Knowing,  however,  the 
character  of  the  material  underlying  the  water,  as  all  parties 
did,  it  became  necessary  to  provide  in  the  contract  for  the 
dredging  on  the  slopes  as  well  as  in  the  channel. 

Except  as  to  the  channel,  there  could  be  and  were  no  ''speci- 
fied areas  as  marked  out  by  the  city  engineer.*'  Necessarily 
the  side  slopes  were  ''those  assumed  naturally  by  the  material 
during  the  dredging  operations  in  said  section  A/'  but  the 
exterior  boundaries  and  the  depth  of  these  slopes  varied  as 
the  character  of  the  material  varied.  Where,  for  example, 
there  was  little  soft  material  with  hardpan  or  clay  under- 
neath, the  slope  might  be  one  to  one  and  running  back  but 
a  short  distance,  but  where  the  material  was  soft  for  consid- 
erable depth,  the  slope  might  and  did  extend  back  many  feet. 

Another  feature  of  the  work  should  be  noticed — ^that  the 
head  or  cutter  was  often  allowed  to  reach  beyond  the  vertical 
lines  in  excavating  the  specified  area  or  channel.  One  of 
plaintiff's  witnesses  testified:  "Q.  Why  was  it  necessary,  if 
you  know,  to  dredge  outside  the  limits  of  the  dredging  area 
for  which  pay  was  allowed  t  A.  Two  reasons.  In  the  first 
place,  it  is  impossible  to  locate  the  head  of  the  cutter  exactly. 
The  only  thing  the  man  running  the  dredger  has  to  go  by 
is  this  line  of  piles  along  here  and  some  stakes  set  outside 
[indicating  on  the  blackboard] .  He  cannot  see  the  head  of  the 
cutter.  The  dredge  swings  on  a  vertical  axis.  He  cannot 
tell  where  the  head  of  the  cutter  is,  and  in  order  to  be  on  the 
safe  side  and  dredge  enough,  he  goes  a  little  outside  the  line. 

•0  0«L  App.— 16 
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Another  reason  is  tliat  it  is  practically  a  universal  experience 
that  the  slope  does  not  say  [stay]  as  dredged.  That  is,  the 
chances  are  that,  while  depending  on  the  time  and  the  mate- 
rial, the  slope  will  flatten  off  by  the  material  sliding  into  the 
chamiel.  For  fear  that  material  will  slide,  it  is  necessary 
to  dredge  the  bottom  wider,  because  the  original  side  slope 
is  likely  to  flatten  in  the  course  of  time.'' 

The  contention  of  plaintiff  is  thus  briefly  stated:  ''It  is 
apparent  that  the  channel  in  the  Key  Route  Basin  where  the 
tide  ebbs  and  flows  could  not  be  dredged  to  a  depth  of  twenty- 
five  feet  below  low  tide,  with  vertical  banks,  and  that  side 
slopes  were  unavoidable  and  that  this  was  contemplated  by 
all  the  parties  to  the  contract;  and  that  material  dredged 
from  side  dopes  between  the  vertical  line  and  the  one  vertical 
to  four  horizontal  line  was  within  the  specified  area  to  be 
dredged;  and  that  material  dredged  from  below  the  specified 
depths,  and  from  beyond  the  specified  area,  that  is,  beyond 
the  side  slopes  therefrom,  at  rates  fiatter  than  one  vertical 
to  four  horizontal,  would  be  estimated  and  paid  for  at  one- 
half  the  actual  volume  of  excavation;  and  that  material 
dredged  from  the  channel  and  side  slopes  therefrom  at  rates 
not  flatter  than  one  vertical  to  four  horizontal  were  all  to 
be  paid  for  at  full  price  of  9.9  cents  per  cubic  yard,  estimated 
at  the  actual  volume  of  excavation.''  Plaintiff's  assumption 
is  that  the  "specified  areas  as  marked  out  by  the  city  engi- 
neer" included  the  "side  slopes  not  flatter  than  one  vertical 
to  four  horizontal"  as  well  as  the  channel  itself,  and  hence 
the  material  from  both  these  areas  was  to  be  paid  for  at  full 
rates.  The  contract  provided  that  the  contractor  was  to  be 
paid:  "Nine  and  9/10  (9-9/10)  cents  per  cubic  yard  for  all 
materials  dredged  as  required  by  the  plans  and  specificatious 
therefor,  and  this  contract"  We  must  turn  to  the  speciflca- 
tions  above  quoted  to  ascertain  the  intention  of  the  parties. 

The  only  lines  which  the  city  engineer  could  mark  out  with 
any  degree  of  certainty  were  the  vertical  lines  of  the  channeL 
As  already  noticed,  the  material  on  the  dopes  was  of  such 
variable  character  that  no  one  could  tell  definitely  the  depth 
or  extent  of  the  soft  material,  or  of  the  hard  material,  or 
where  the  exterior  lines  of  the  dopes  would  be.  In  some 
parts  the  hardpan  was  found  near  the  surface  of  the  ground 
beneath  the  water,  and  the  dope  at  such  point  would  extend 
iMkck  but  a  short  distance  and  the  material  dredged  be  easily 
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removed.  At  other  points  the  dopes  extended  back  some  dis- 
tance, because  of  a  greater  quantity  of  soft  material  encoun- 
tered before  reaching  hardpan  or  firm  earth  that  would  not 
slip  into  the  channel.  It  seems  to  us  that  the  natural  and 
grammatical  construction  of  the  specifications  is,  as  claimed 
by  defendant,  and  as  was  held  by  the  lower  court,  that  three 
classes  of  material  were  to  be  subjected  to  half  measurement 
and  paid  for  accordingly,  namely:  '*1.  Material  dredged  from 
below  the  specified  depths";  that  is,  depths  that  were  defi- 
nitely fixed — ^as  in  the  channel.  ''2.  Material  dredged  from 
the  specified  area  as  marked  out  by  the  city  engineer";  that 
is,  beyond  the  fixed  lines  of  the  channel;  ^'3.  Side  slopes  there- 
from [from  the  specified  area]  at  rates  not  flatter  than  one 
vertical  to  four  horizontal,  with  a  proviso  that  no  payment 
would  be  made  for  material  dredged  beyond  certain  vertical 
and  horizontal  lines. ' '  That  is,  the  phrase, '  *  will  be  estimated 
at  half  the  actual  volume  of  excavation,"  is  qualified  by  what 
precedes  it  and  relates  to  dredging  ''below  specified  depths"; 
to  dredging  ''from  beyond  the  specified  areas"  and  to  "side 
slopes  therefrom  [from  the  specified  area]  at  rates  not  fiatter 
than  one  vertical  to  four  horizontal."  And  the  limiting 
clause  which  follows  seems  to  confirm  this  view,  for  it  ex- 
pressly provides  "that  no  payment  will  be  made  for  material 
dredged  from  a  depth  of  one  foot  below  the  specified  depth 
nor  from  a  distance  of  more  than  ten  feet  beyond  said  flattest 
limits  of  slope  for  said  specified  areas  to  be  dredged."  The 
parties  understood  that  side  slopes  were  inevitable  and 
dredging  to  some  extent  below  specified  depths,  for  the  exact 
depth  could  not  always  be  maintained,  and  so  a  limit  as  to 
depth  beyond  which  no  payment  would  be  made  was  provided 
for  and  a  one-half  rate  was  fixed  for  dredging  on  slopes  not 
flatter  than  one  to  four,  and  no  payment  would  be  made  for 
material  dredged  "from  a  distance  of  more  than  ten  feet 
beyond"  this  slope  of  one  to  four.  We  are  unable  to  accept 
plaintiff's  construction,  for  by  it  there  would  be  no  material 
subject  to  half  measurement  except  such  as  was  situated 
beyond  the  area  specified  by  the  city  engineer  and  also  beyond 
"tile  side  slopes  therefrom."  Grammatically,  as  the  specifi- 
cations are  phrased  and  punctuated,  the  verb  "will  be  esti- 
mated" had  for  its  subject  material  "from  beyond  the  speci- 
fied depths"  and  "from  beyond  the  specified  areas,"  and,  as 
a  further  subject,  the  "side  slopes."    In  determining  what 
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was  intended  by  the  one  to  four  line,  we  must  assome  that 
the  parties  eontemplated  that  it  was  to  subserve  some  func- 
tion. Naturally,  if  not  necessarily,  there  had  to  be  some  pro- 
vision limiting  the  excavation  which  was  subject  to  half 
measurement  rather  than  to  establish  a  boundary  line.  The 
method  adopted  of  prescribing  what  should  be  treated  as  the 
flattest  limit  of  slope  and  fixing  the  exterior  boundary  line 
at  a  prescribed  distance  from  such  line,  it  seems  to  us,  was 
as  fair  as  could  have  been  suggested  under  all  the  circum- 
stances. As  respondent  puts  the  matter:  ''The  exterior 
boundary  was  to  be  either  the  wall  of  the  side  slope  naturally 
assumed  by  the  material  as  the  dredging  progressed,  if  steeper 
than  or  equal  to  one  vertical  to  four  horizontal,  or,  if  that 
slope  were  flatter  than  one  to  four,  then  an  imaginary  line 
parallel  with  and  distant  ten  feet  horizontally  beyond  the 
one  to  four  slope  from  the  specified  area.  For  any  dredging 
outside  that  imaginary  line  no  payment  was  to  be  made.  In 
other  words,  if  the  material  were  to  assume  a  slope  of  one  to 
five  or  one  to  ten,  it  would  be  measured  just  as  tt  it  had 
assumed  a  slope  of  one  to  four,  the  allowance  of  ten  feet  would 
be  made,  and,  for  any  excavation  performed  beyond  that  limit, 
plaintiff  would  not  be  entitled  to  compensation.  On  the  other 
hand,  where  the  slope  of  the  material  should  remain  at  an 
incline  of  one  to  one  or  one  to  three  the  measurement  would 
be  of  the  side  slope  actually  assumed.  The  one  to  four  line 
is  described  as  a  necessary  factor  in  establishing  the  limit 
of  the  slope  and  the  exterior  boundary  of  the  excavation  for 
which  payment  was  to  be  made;  and  is  not  defined  or  de- 
scribed or  established  and  does  not  purport  to  be  defined  or 
described  or  established  for  any  other  reason  or  purpose  what- 
soever.'* 

Without  further  pursuing  the  inquiry,  we  think  this  is  a 
reasonable  view  to  take  of  the  provisions  of  the  contract  in 
question.  Respondent  suggests  that  if  any  uncertainty  exists 
in  the  contract,  it  must  be  assumed  that  such  uncertainty  was 
caused  by  the  private  party,  the  contract  being  with  a  pub- 
lic officer  or  body  as  such  (Civ,  Code,  sec.  1654;  MUler  v. 
Grunsky,  141  Cal.  441,  451,  453,  [66  Pac.  858,  75  Pac.  48]) ; 
and  if  in  the  contract  there  be  any  word,  phrase,  or  clause  of 
doubtful  meaning,  ''it  is  to  be  presumed  that  the  private 
party  was  responsible  for  the  insertion  and  use  thereof,  and 
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the  language  of  the  instrument  is  to  be  interpreted  moat 
strongly  against  him  or  if 

Certain  alleged  errors  in  rulings  by  the  court  are  assigned 
as  prejudicial.  Plaintiff's  witness  Peck,  a  civil  engineer,  tes- 
tified that  he  had  examined  the  final  certificate  of  the  city 
engineer  with  reference  to  the  channel  dredged  known  as 
section  ^^A."  The  following  question  was  then  put  to  him: 
''Do  you  know  from  your  investigation  and  your  own  knowl- 
edge of  the  certificate  whether  or  not  it  states  the  facts  with 
reference  to  the  amount  of  material  dredged  t"  An  objection 
was  sustained  on  the  ground  that  the  question  called  for  the 
conclusion  of  the  witness  and  that  the  certificate  is  the  best 
evidence;  further,  also,  that  it  was  in  form  an  omnibus  ques- 
tion and  did  not  call  the  attention  of  the  witness  to  any  par- 
ticular thing.  Later,  in  response  to  a  question  as  to  what 
investigation  he  made  concerning  the  various  items  in  the 
city  engineer's  final  certificate,  he  stated  that  he  "checked 
over  these  quantities  as  given  by  the  soundings,  cross-section 
soundings  by  the  field  force  of  the  city  engineer,  and  found 
the  quantities  correct  as  stated  here.''  The  court  granted  a 
motion  to  strike  out  the  words  ''and  found  the  quantities  cor- 
rect." He  stated  that  he  assumed  the  soundings  to  be  correct 
but  that  he  made  his  calculations  with  the  city  engineer's 
force;  "we  checked  each  other  on  these  calculations."  He 
was  not  allowed  to  "state  what  the  figures  there  represent." 
However,  he  was  allowed  to  state  what  he  found  after  making 
these  calculations,  which  was  that  "these  figures  as  stated 
here  give  the  actual  amount  excavated  ...  in  section  'A' 
within  the  limits  of  the  channel  as  defined  by  the  specifica- 
tions" and  he  also  included  the  work  on  the  slopes.  The 
witness  was  finally  allowed  to  state  the  facts  as  to  the  amount 
of  material  excavated  and  that  "the  figures  as  stated  give 
the  actual  amount."  This,  it  seems  to  us,  met  the  purpose  of 
the  questions  objected  to.  Besides,  the  parties  stipulated  as 
to  the  quantity  of  material  dredged  by  plaintiff.  The  eourt 
sustained  objections  to  questions  concerning  the  custom  with 
reference  to  the  payment  for  the  excavation  of  side  slopes. 
The  matter  sought  to  be  elicited  came  out  and  was  testified  to 
without  objection.  Questions  were  objected  to,  and  objection 
sustained,  seeking  the  opinion  of  the  witness  whether  or  not 
"a  civil  engineer  who  is  a  city  engineer  of  a  city  having  a 
water  front  should  have  knowledge  of  a  general  custom  or 
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usage  of  paying  at  full  price  for  the  volume  of  material 
dredged  up  to  the  specified  limit  of  the  side  slope  of  the  chan- 
nel, to  be  dredged  in  waters  adjacent  to  the  city,  provided 
said  city  has  done  work  of  dredging  in  the  waters  along  said 
water  front."  Also,  ''should  a  civil  engineer  who  has  had 
practical  experience  of  ten  years  or  more,  and  who  has  pre- 
pared specifications  for  dredging  in  the  waters  of  San  Fran- 
cisco Bay,"  have  such  knowledge f 

It  may  be  doubted  whether  the  questions  involved  matter 
the  subject  of  opinion  or  expert  testimony.  However,  the 
witness  was  permitted  to  testify  that  civil  engineers  having 
seven  years  of  practical  experience  in  the  vicinity  of  Oakland, 
of  dredging  work,  would  have  knowledge  of  the  general  cus- 
tom of  paying  full  price  for  the  actual  value  of  material 
dredged  up  to  the  specified  limits  of  the  side  slopes  of  channels 
to  be  dredged. 

A  witness  for  defendant,  who  was  a  civil  engineer,  and  a 
member  of  the  board  of  public  works  of  Oakland  when  the 
contract  was  let,  and  who  drew  the  specifications,  was  asked  by 
the  defendant:  **Did  you  know  of  any  such  custom t  Was 
there  custom  or  usage  upon  the  subject  t"  Referring  to  the 
custom  as  had  been  testified  to,  did  he  know  of  any  such  cus- 
tom t  Plaintiff's  objection  to  its  relevancy  and  incompetency 
was  overruled.  The  witness  answered  the  question :  ''I  would 
answer  it  'no,'  because  that  subject  is  usually  covered  by  the 
specifications."  On  cross-examination,  this  witness  was  asked 
the  following  question:  ''If  the  specifications  did  not  mention 
side  slopes  at  all,  and  they  provided  the  dimensions  and 
depth  of  channel  and  provided  that  the  top  width  should  be 
such  as  might  be  assumed  by  the  side  slopes,  would  you  not 
consider  that  under  the  custom  of  the  trade  or  usage  of  the 
trade,  you  should  pay  for  all  material  dredged  t"  Objection 
by  plaintiff  was  sustained  on  the  ground  that  it  was  not  cross- 
examination. 

The  answer  to  the  first  of  the  last  two  questions  was  that  there 
was  no  such  custom.  He  did  not  answer  whether  he  knew  of 
such  custom.  It  was  permissible  to  ask  the  witness  whether 
such  a  custom  existed  in  rebuttal  of  plaintiff's  evidence  that 
there  was  such  a  custom.  He  gave  no  other  testimony  in 
chief.  The  next  question  was  obnoxious  to  the  objection  made 
as  not  cross-examination.  Besides,  it  called  for  an  opinion 
upon  the  assumption  that  a  custom  existed  which  he  had  just 
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denied  did  exist.  The  qneetion  ako  called  for  the  opinion  of 
the  witness  in  a  matter  essentially  within  the  province  of  the 
court  to  decide. 

Mr.  Woolner,  dtj  attorney  who  advised  the  board  in  pre- 
paring the  contract,  over  plaintiff's  objection  was  permitted  to 
testify  that  he  did  not  ''know  of  any  custom  in  regard  to  pay- 
ing full  price  for  material  dredged  in  channels  from  the  side 
slopes  of  those  channels."  The  ruling  is  urged  as  prejudicial, 
for  the  reason  that  it  was  immaterial  whether  or  not  the  wit- 
ness knew  of  such  custom  at  the  time  the  contract  was  entered 
into,  and  did  not  tend  to  prove  or  disprove  the  existence  of 
such  a  custom.  Appellant  concedes  that  a  local  or  special 
custom  must  be  known  to  the  parties  in  order  to  be  eonstrued 
as  a  part  of  the  contract,  but  it  is  contended,  and  cases  are 
cited  supporting  the  contention,  ''if  it  appears  that  the  custom 
is  so  general  that  the  parties  will  be  presumed  to  have  knowl- 
edge of  it,  then  the  parties  to  the  contract  are  bound  1^  its 
terms,  even  though  one  or  the  other  of  the  parties  may  daim 
to  have  had  no  actual  knowledge  of  such  custom.''  On  the 
other  hand,  cases  are  cited  by  respondent  holding  that  where 
the  custom  is  restricted  to  a  particular  business,  it  is  permis- 
sible to  show  that  one  of  the  parties  did  not  know  of  its  exist- 
ence. The  evidence  on  the  subject  was  directed  to  a  custom 
with  regard  to  a  particular  feature  connected  with  the  dred- 
ging business  generally,  not  only  in  the  waters  of  the  bay  of 
San  Francisco,  but  elsewhere,  rather  than  to  a  custom  as  to 
a  particular  business  in  the  sense  treated  in  the  cases  cited  by 
respondent  Upon  the  question,  however,  whether  such  a  gen- 
eral custom  existed,  there  was  some  conflict  in  the  evidence 
which  the  court  had  the  right  to  consider  in  making  its  ruling. 
If  the  court  held,  as  we  may  assume  it  did,  that  the  general 
custom  was  not  satisfactorily  proven,  it  was  not  error  to  allow 
defendant  to  show  want  of  knowledge  of  what  was  but  a  spe- 
cial or  local  custom. 

It  ia  to  be  observed  that  this  question  of  custom  is  usually 
invoked  to  supply  something  as  to  which  the  contract  is  silent, 
or,  as  Mr.  Greenleaf  says,  the  true  office  is  to  "interpret  the 
otherwise  indeterminate  intentions  of  the  parties  and  to  ascer- 
tain the  nature  and  extent  of  their  contracts,  arising,  not  from 
express  stipulation,  but  from  mere  implications  and  presump- 
tions, and  acts  of  a  doubtful  and  equivocal  character;  and  to 
ilx  and  explain  the  meaning  of  words  and  expressions  of 
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doubtfal  or  variotui  aenses.**  (Oreenleaf  on  Evidenee,  sec 
251.) 

The  supreme  court  «aid,  in  Bums  t.  Bennett,  99  Cal.  363, 
371,  [33  Pac.  916,  919] :  ''A  nsage,  of  oonrse,  cannot  be  given 
in  evidence  to  relieve  a  party  from  hia  express  stipulation,  or 
to  vary  a  contract  certain  in  its  terms;  but  it  has  a  legitimate 
office  in  aiding  to  interpret  the  intentions  of  parties  to  a  con- 
tract, the  real  character  of  which  is  to  be  ascertained,  not  from 
express  stipulations,  but  from  general  implications  and  pre- 
sumptions/' 

It  appeared  from  the  testimony  of  some  of  the  witnesses 
that  it  was  quite  conmion  for  specifications  in  dredging  con- 
tracts to  provide  for  payment  of  side  slopes  at  full  rates,  and 
other  witnesses  testified  to  the  usage  being  that  way  because 
provision  was  generally  made  in  the  contract  for  such  pay- 
ment. We  do  not  think  that  any  just  inference  could  be 
drawn  from  express  provisions  of  contracts  relating  to  dred- 
ging that  in  the  absence  of  such  provisions  there  would  be  im- 
plied agreement  to  make  such  payment.  That  it  is  the  fact  that 
a  certain  provision  is  generally  inserted  in  a  contract  does  not 
tend  to  prove  that  there  is  a  usage  that  such  provision  would 
be  given  effect  where  the  contract  is  silent  on  the  matter. 
The  real  question  is:  What  is  the  usage  apart  from  the  con- 
tract t  If  the  contract  deals  with  the  particular  fact  in  a  way 
to  be  reasonably  clear  as  to  the  intention  of  the  parties,  usage 
has  no  office  to  perform.  We  think  the  contract  here  is  sus- 
ceptible of  a  reasonable  interpretation  without  incorporating 
in  it  any  extrinsic  provisions  by  evidence  of  usage,  and  that 
whether  or  not  error  was  committed  in  ruling  upon  this  ques- 
tion of  usage,  it  was  not  prejudicial.  In  making  its  finings 
we  think  the  court  was  justified  in  disregarding  the  evidence 
as  to  usage  as  we  infer  it  did  in  not  making  any  finding  on 
that  question.     (See  a  discussion  of  the  subject  in  Hale  Bros. 

V.  MaWcen,  5  Cal.  App.  344,  353,  [90  Pac.  365].) 

Some  of  the  findings  are  attacked,  and  particularly  finding 

VI,  which  is:  ''That  it  is  not  a  fact  that  plaintiff  dredged  in 
the  side  slopes  from  said  section  A  at  rates  not  fiatter  than  one 
vertical  to  four  horizontal  144,506  cubic  yards  of  material; 
and,  in  this  connection,  the  court  finds  that  no  evidence  was 
introduced  at  the  said  trial  from  which  the  court  could  deter- 
mine the  quantity  of  material  dredged  from  said  side  slopes 
from  said  section  A  at  rates  not  fiatter  than  one  vertical  to 
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four  horizontal,  and  placing  its  finding  upon  that  ground  the 
court  finds  that  it  is  not  a  fact  that  plaintiff  dredged  from  said 
side  slopes  144,506  cubic  yards  of  material  or  any  other  quan- 
tity of  material,  or  any  other  number  of  cubic  yards  of  mate- 
rial/' 

Certificates  of  work  done  were  made  from  time  to  time  on 
which  plaintiff  was  paid,  and  from  these  certificates  a  final 
certificate  was  signed  by  the  city  engineer  on  which  plaintiff 
received  final  payment  The  account  as  finally  certified  to 
was  as  follows: 

'"Main  Channel 098840.9  en.  ydi.  008840.0  en.  yds. 

Slopes 144506.0  en.  yds.  1  72253.0  en.  yds. 

Exeess  slope 41776.8  en.  yds.  \  less  %    20887.0  en.  yds. 

Ezeess  depth 55980.4  en.  yds.  J  27004.7  en.  yds. 

1110476.5  en.  yds. 
1119476.5  en.  yds.  st  $.009 $110828.17 

"At  said  City  of  Oakland,  this  7th  day  of  March,  1913. 

'Tebry  F.  Brown, 

''City  Engineer. 
"Correct 

"T.  B.  RiSLET, 

"Asst.  Eng.*' 
Mr.  Ridey  testified  that  the  matter  of  the  interpretation  of 
the  contract  came  up  between  the  witness  and  plaintiff's  rep- 
resentatives, Mr.  Beardsley  and  Mr.  Peck,  and  also  Mr.  Perry, 
president  of  plaintiff  company,  npon  the  point  whether  ''the 
Talues  outside  of  the  vertical  lines  should  be  considered  as  full 
value  or  not.  The  matter  of  showing  excess  slopes  was  not 
taken  up  by  Mr.  Beardsley  until  the  time  the  final  estimate 
was  made.'*  The  monthly  statements  for  August  and  Sep- 
tember, 1912,  showed  but  a  single  item  for  dredging,  but  on 
and  after  October,  1912,  the  statement  showed  the  work  on 
main  channel  and  the  slopes,  and  when  there  was  any  work 
done  on  excess  depth  that  also  was  shown.  It  was  because  of 
this  early  disagreement  as  to  the  interpretation  of  the  contract 
that  the  certificates  were  made  up  in  this  way.  Mr.  Risley 
testified  that  "in  figuring  the  quantity  of  material  dredged 
and  the  amount  due  thereunder  no  allowance  was  made  for  full 
measurement  or  full  payment,  outside  of  the  vertical  lines." 
Payment  was  made  and  received  under  these  certificates  thus 
made  out,  but  we  understand  that  the  question  remained  open 
as  to  the  controverted  interpretation  of  the  contract. 
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The  eourt  found  (finding  II) :  '^That  defendant  paid  to 
plaintiff  the  sum  of  $7,153.05  for  dredging  144,506  cubic  yards 
of  material  outside  of  section  A  and  outside  of  the  specified 
area  and  between  said  specified  area  of  said  section  A  and  a 
line  sloping  from  said  section  A  at  the  rate  of  one  vertical  to 
four  horizontal,  all  estimated  upon  the  basis  of  one-half  of  the 
actual  quantity  of  excavation  in  full  accordance  with  said  plans 
and  specifications.  *  *  The  only  dredging  in  controversy  was  that 
done  between  the  lines  thus  designated.  As  to  the  dredging 
in  the  main  channel  and  below  the  one  to  four  line,  no  contro- 
versy arises.  The  findings  are  so  drawn,  we  think,  as  dearly 
to  present  the  question  at  issue.  They  in  effect  hold  that  the 
specified  area  referred  to  in  the  contract  is  the  area  within  the 
vertical  lines,  that  is,  the  channel,  and  to  be  paid  for  at  full 
rates ;  and  that  the  area  embraced  between  those  lines  and  the 
lines  of  the  slope  of  one  vertical  to  four  horizontal  was  to  be 
paid  for  at  half  rates.  Unless  the  contract  may  be  interpreted 
in  harmony  with  such  findings,  the  judgment  has  no  support 
Otherwise,  the  judgment  must  stand. 

Our  conclusion  is  that  the  findings  are  supported  by  the  evi- 
dence.   The  judgment  and  order  are,  therefore,  afi^med. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  28,  1916,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— We  are  asked  to  grant  a  rehearing,  our  at- 
tention being  called  particularly  to  two  matters  as  to  which 
it  is  suggested  the  opinion  may  be  misleading: 

First.  In  the  second  or  amended  agreement  certain  changes 
were  made  in  the  dimensions  of  sections  A,  B  and  C  and  direc- 
tions were  given  as  to  the  dredging  to  be  done.  In  that  con- 
nection the  following  appears:  ''Top  widths  of  said  sections 
shall  be  such  as  slopes  may  assume.  And  said  contractors 
agree  to  dredge  all  material  from  such  areas  adjacent  as  may 
be  ordered,"  etc.  We  think  the  above  paragraph  refers  to  all 
three  sections,  and  if  the  opinion  leaves  any  doubt  upon  the 
subject,  this  is  to  remove  it. 

Second.  The  point  was  suggested  in  respondent's  brief 
that  if  there  is  any  uncertainty  in  the  contract,  it  must  be 
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assumed  that  such  nncertainty  was  caused  by  the  private 
party,  the  contract  being  with  a  public  ofiScer  or  body  as  such 
(Civ.  Code,  sec.  1654),  and  the  language  of  the  instrument  is 
to  be  interpreted  most  strongly  against  the  private  party. 

In  the  opinion  filed  we  stated  the  point  made  by  respondent, 
but  made  no  comment  upon  it  and,  in  fact,  did  not  apply  the 
statutory  rule.  To  relieve  the  opinion  from  any  implication 
that  importance  was  given  to  the  matter,  the  reference  to  re- 
spondent *a  brief  may  be  disregarded.  We  still  think  that ' '  the 
specified  areas  as  marked  out  by  the  city  engineer''  were  the 
areas  embraced  within  the  vertical  sides  of  the  channel,  and 
that  the  said  slopes  therefrom  not  fiatter  than  one  vertical  to 
four  horizontal  were  to  be  estimated  and  paid  for  ''at  half  the 
aetual  volume  of  excavation."  We  do  not  think  that  the  pro- 
vision in  the  agreement  of  May  13, 1912 — ^''Top  widths  of  said 
sections  shall  be  such  as  slopes  may  assume" — affects  the  pro- 
vision in  the  original  contract. 

The  petition  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  29, 1916. 


[Ctw.  No.  1538.    Third  Appellate  Distrfet.— April  4,  1916.] 

GEOBOB  T.  PALMER  et  al..  Respondents,  v.  S.  A.  WOOD- 
RUFF,  Appellant 

ArPBAi/— FAn^uBX  to  Ttle  TBA.MSCBiPT—DisMissALb— Where  more  than 
fortj  days  have  elapsed  since  an  appeal  from  a  judgment  was  per- 
fected, and  no  transcript  has  been  filed,  or  extension  of  time  given 
within  which  to  file  such  transcript,  the  appeal  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Saera- 
mento  County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Welsh  ft  Henry,  for  Appellant. 

White,  Miller,  Needham  &  Harber,  for  Respondents. 


Digitized  by 


Google 


SiiiMONS  V.  Superior  Court.    [30  Cal.  App. 


THE  COURT.— Notice  of  appeal  from  the  judgment  in 
the  above-entitled  cause  was  served  and  filed  by  defendant 
on  July  20, 1915.  On  July  23,  1915,  undertaking  on  appeal 
was  filed.  September  16,  1915,  bill  of  exceptions  was  duly 
settled,  and  on  December  13,  1915,  motion  for  new  trial  was 
denied.  Appellant  haa  made  no  request  of  the  clerk  of  the 
superior  court  to  certify  to  a  correct  or  any  transcript  of  the 
record,  and  no  further  proceedings  have  been  had  toward 
prosecuting  the  appeal. 

More  than  forty  days  having  elapsed  since  the  appeal  was 
perfected  and  no  transcript  having  been  filed  or  extenaion 
of  time  given  within  which  to  file  such  transcript,  on  motion 
of  respondents  the  appeal  from  the  judgment  ia  dismiftsed. 


[CiT.  No.  2058.    Second  Appollato  Distriet— April  ^  l^ld.] 

MARTHA  B.  SIMMONS,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  COUNTY  OF  SAN  DIEQO  et  aL.  Respond- 
ents. 

Appbal— Statdtib  CoMnsBiNO  BiOBT  OF— OoNSTBUonoM.— The  pro- 
▼isions  of  the  statutes  eonferring  the  right  of  appeal  and  pre- 
seribing  the  procedure  are  remedial,  and  should  not  be  unduly 
hampered  with  eonstructiTe  restrietions  whieh  wiU  east  doubt  upon 
the  jurisdiction  of  the  appellate  court. 

lb.— Appxal  pbom  Justigk's  Ooubi>— Payment  or  Fees.— The  purpose 
of  the  enactment  of  section  081  of  the  Code  of  CItU  Procedure 
was  to  proTide  for  the  payment  of  the  clerk's  fees  at  the  time 
of  transmitting  to  the  superior  court  the  papers  on  appeal;  and 
where  the  fees,  though  not  paid  to  the  justice  at  the  time  of  pre- 
senting for  filing  the  notice  of  appeal,  are  nevertheless  paid  within 
the  thirtj  days  allowed  for  taking  the  appeal  so  as  to  enable  him 
to  transmit  tiie  fee^  together  with  the  papers  on  appeal,  it  is  a 
sufficient  compliance  with  the  statute. 

Id.— Nonox  op  AppxAii— Time  op.— While  a  justice  of  the  peace  maj 
not  be  required  to  accept  for  filing  any  notice  of  appeal  not  ac- 
companied with  payment  of  the  fees,  and  assuming  that  a  notice 
•f  appeal  left  with  the  Justice,  without  the  fees,  cannot  be  deemed 
fled  until  payment  of  the  fees,  it  being  the  duty  of  the  justice 
to  file  the  notice  upon  the  psyment  of  the  fees,  it  will  be  deemed 
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filed  M  of  the  date  on  which  the  fees  were  paid,  where  the  payment 
te  within  thirty  days  after  the  rendition  of  judgment,  and  thia  k 
a  inlfieient  compliance  with  the  statute. 

APPLICATION  originally  made  in  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of 
Prohibition  to  restrain  the  Superior  Court  of  San  Diego 
County  from  proceeding  with  the  trial  of  a  certain  action  on 
a  purported  appeal  from  a  Justice's  Court 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  J.  Lee,  for  Petitioner. 

Sogers  &  Rogers,  Ford  &  Hammon,  and  Percy  Y.  Ham- 
mon,  for  Respondents. 

SHAW,  J. — ^Upon  notice  duly  given  petitioner  applies  to 
this  court  for  a  peremptory  writ  of  prohibition,  the  purpose 
of  which  is  to  restrain  the  superior  court  of  San  Diego 
County  from  proceeding  with  the  trial  of  a  certain  case  pend- 
ing in  that  court  on  a  purported  appeal  from  the  justice's 
court  of  San  Diego  township. 

The  application  was  heard  upon  respondents'  general  de- 
murrer interposed  to  the  petition. 

It  appears  from  the  petition  that  on  November  11,  1915, 
in  a  certain  case  wherein  petitioner  was  plaintiff  and  one 
Elizabeth  G.  Clarke  was  defendant,  a  judgment  was  rendered 
in  the  justice's  court  of  San  Diego  township  in  favor  of  the 
plaintiff;  that  on  November  20, 1915,  defendant  in  said  action 
filed  with  the  justice  of  the  peace  a  notice  of  appeal  from  said 
judgment  to  the  superior  court  of  San  Diego  County.  At  the 
time  of  filing  this  notice  of  appeal  defendant  did  not  pay 
to  the  justice  of  the  peace  the  fees  provided  by  law  to  be  paid 
to  the  county  clerk  for  filing  the  appeal  and  placing  the 
action  on  the  calendar  in  the  superior  court;  but  a  few  days 
thereafter,  and  within  the  time  specified  by  law  for  perfect- 
ing the  appeal,  she  did  pay  to  the  justice  of  the  peace  such 
fees,  which  were  transmitted  to  the  .county  clerk,  together 
with  the  papers  on  appeal. 

Section  981  of  the  Code  of  Civil  Procedure  provides:  "No 
appeal  taken  from  a  judgment  rendered  in  a  police  or  justice 
court  in  civil  matters  shall  be  effectual  for  any  purpose  what- 
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ever  unless  the  appellant  shall,  at  the  time  of  filing  the  notice 
of  appeal,  pay  in  addition  to  the  fee  payable  to  the  justice 
of  the  peace  on  appeal,  the  fees  provided  by  law  to  be  paid 
to  the  county  clerk  for  filing  the  appeal  and  for  placing  the 
action  on  the  calendar  in  the  superior  court  Upon  trans- 
mitting the  papers  on  appeal,  the  justice  or  judge  shall  trans- 
mit to  the  county  derk  the  warn  thus  deposited  for  filing  the 
appeal  in  the  superior  court  and  for  placing  the  action  on  the 
calendar.  No  notice  of  appeal  shall  be  filed  unless  the  fees 
herein  provided  for  are  paid  in  accordance  with  the  provi- 
sions of  this  section.''  The  contention  of  petitioner,  urged  in 
support  of  a  motion  made  in  the  lower  court  to  dismiss  the 
appeal,  as  well  as  that  urged  in  support  of  this  application, 
is  that,  inasmuch  as  the  appellant  neglected  to  pay  the  clerk's 
fees  to  the  justice  of  the  peace  at  the  precise  time  when  she 
presented  and  had  filed  her  notice  of  appeal,  the  appeal  so 
taken  was  ineffectual  for  any  purpose.  In  Righy  v.  Superior 
Court,  162  Cal.  338,  [122  Pac.  960],  it  is  said:  ''The  provi- 
sions  conferring  the  right  of  appeal  and  prescribing  the  pro- 
cedure are  remedial,  and  should  not  be  unduly  hampered 
with  constructive  restrictions  which  will  cast  doubt  upon  the 
jurisdiction  of  the  appellate  court."  The  purpose  of  the 
enactment  of  section  981  of  the  Code  of  Civil  Procedure  was 
to  provide  for  the  payment  of  the  clerk's  fees  at  the  time 
of  transmitting  to  the  superior  court  the  papers  on  appeal; 
and  where  the  fees,  though  not  paid  to  the  justice  at  the  time 
of  presenting  for  filing  the  notice  of  appeal,  are  nevertheless 
paid  within  the  thirty  days  allowed  for  taking  the  appeal  so 
as  to  enable  him  to  transmit  the  fees,  together  with  the  papers 
on  appeal,  it  is,  in  our  opinion,  a  sufficient  compliance  with 
the  statutory  provision.  By  this  we  do  not,  however,  intend 
to  say  that  the  justice  is  required  to  accept  for  filing  any 
notice  of  appeal  not  accompanied  with  payment  of  said  fees. 
The  case  of  Johnson  v.  Superior  Court,  28  Cal.  App.  618, 
[153  Pac.  404],  cited  by  petitioner,  is  not  in  point,  for  the 
reason  that  in  that  case  the  fees  were  not  paid  until  after  the 
expiration  of  thirty  days ;  and  since  clearly  the  appeal  had  not 
been  perfected  within  the  thirty  days,  it  was  held  the  superior 
court  had  no  jurisdiction  to  entertain  it,  and  a  writ  of  pro- 
hibition was  granted. 

Assuming,  as  claimed  by  petitioner,  that  the  notice  of  ap- 
peal could  not  be  deemed  filed  until  payment  of  the  fees  in 
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question  was  made,  then,  since  it  wajs  left  with  the  justice 
whose  duty  it  waa  to  file  it  upon  payment  of  the  fees,  it 
should  be  deemed  filed  as  of  the  date  on  which  the  fees  were 
paid,  and  since  this  was  within  the  thirty  days  after  the  ren- 
dition of  judgment,  it  would  seem  to  be  a  sufficient  com- 
pliance. 

In  our  opinion,  the  application  for  the  writ  should  be,  and 
it  is,  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  1,  1916. 


[CiY.  No.  2018.    Second  Appellate  DiBtriet.— April  10,  1916.] 

W.  A.  ROCHE,  Petitioner,  v.  SUPERIOR  COURT  OP  THE 
COUNTY  OF  SAN  DIEGO  et  al..  Respondents. 

SUPEBIOB      COUBTS — ^ORIGINAL     JUBISDICTION — CONSTITUTIONAL      Law. — 

The  original  jurisdietion  of  the  superior  eourts  bj  virtne  of  article 
YI,  section  5,  of  the  eonstitutlon  extends  to  sundry  subjects  de- 
clared in  such  seetion  and  to  "aU  raeh  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for,''  which  means  necessarily 
that  wherever  a  ease,  or  cause,  exists  which  is  outside  the  scope 
of  those  directly  mentioned  in  such  section,  and  jurisdiction 
thereof  has  not  been  vested  in  any  other  court  or  official  body 
authorized  to  exercise  judicial  functions,  the  jurisdiction  to  hear 
and  determine  such  special  case  is  vested  in  the  superior  court. 
Id. — Election  Contest  Undek  Local  Option  Law — Jurisdiction  of 
SuPEBiOB  Coubt. — The  right  to  contest  an  election  held  pursuant 
to  the  provisions  of  the  "Wyllie  Local  Option  Act"  (Stats.  1911, 
p.  599)  is  a  special  case  within  the  jurisdiction  of  the  superior  court, 
in  view  of  the  fact  that  seetion  9  of  such  act  gives  the  right  to 
make  such  a  eontest  and  that  no  other  court  is  vested  with  juris- 
diction thereof. 

Id. — PaOCIDUBB— INAPPMCABILITT     OF     CODE — SlLENCl     OF     STATDTB — 

Power  of  Coust. — The  fact  that  the  provisions  of  the  Code  of 
Civil  Procedure  on  election  contests  are  in  some  respects  not  appli- 
cable to  the  contest  of  an  election  held  under  the  local  option  law, 
and  that  there  is  no  provision  made  by  statute  prescribing  who 
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shtll  repreeent  the  people,  or  how  the  representatiye  of  the  people 
ehall  be  cited  or  serred  with  proeess,  does  not  eanee  saeh  a  eon- 
test  to  fail  for  want  of  legal  parties  or  proeednre,  as  the  eonrt, 
under  the  provisions  of  section  187  of  the  Code  of  Ciyil  Procedure, 
has  power  to  adopt  a  suitable  procedure  which  will  furnish  aa 
opportunity  for  interested  parties  to  appear  at  the  hearing. 

Id.— Necessity  of  Contesteb.— In  order  to  make  effective  the  right 
of  contest  it  is  not  necessary  that  some  statute  shall  designate 
a  contestee  selected  to  represent  the  publie  and  who  must  be  eited 
to  appear  before  the  court  in  such  proceeding,  as  it  is  not  in  the 
ordinary  sense  an  adversary  proceeding.  The  public  are  inter- 
ested in  having  a  correct  determination  of  the  result  of  the  elee- 
tion,  and  since  it  is  provided  that  any  elector  may  contest  the  de- 
clared result  of  the  election,  it  is  implied  that  the  court  will  permit 
any  other  elector  to  oppose  such  contest  so  far  aa  necessary  for  a 
just  and  lawful  disposition  of  the  proceeding. 

Id. — ^Heasino  of  Contest— Notice— Pubucutiom  m  Nxwspafbk— 
Service  of  Citation  upon  President  of  Trustees  of  Munici- 
PAIJTT — SuFFiciENOT  OF. — An  order  directing  the  publication  of 
notice  of  the  time  and  place  of  hearing  the  contest  of  an  elec- 
tion, held  under  the  local  option  law,  for  two  weeks  in  a  news- 
imper  published  in  the  city  where  such  election  was  held,  and  that 
service  of  a  citation  be  made  upon  the  president  of  the  board  of 
trustees  of  such  city,  is  sufficient 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  restrain  the  Superior  Court  of  San  Diego  County 
from  proceeding  to  enter  judgment  on  the  merits  in  an  elec- 
tion contest. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wright,  Winnek  ft  McEee,  for  Petitioner. 

Luce  ft  Luoe,  for  BeepondentiL 

CONEBT,  P.  J.— In  this  proceeding  the  plaintiff,  an 
elector  of  the  city  of  Oceanside,  aaks  for  a  writ  of  prohibition 
directing  that  liie  defendants  refrain  from  proceeding  to 
enter  judgment  on  the  merits  in  a  certain  election  contest, 
and  from  taking  any  further  steps  concerning  said  contest 
save  and  except  to  dismiss  that  proceeding. 

On  the  fourteenth  day  of  October,  1915,  in  the  city  of 
Oceanside,  a  city  of  the  sixth  class,  an  election  was  held  to 
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vote  upon  the  question  whether  the  sale  of  alcoholic  liquors 
should  be  licensed  in  that  city.  This  election  was  held  pur- 
suant to  the  provisions  of  a  statute  enacted  in  1911  (Stats. 
1911,  p.  599),  to  provide  for  the  regulation  of  the  traffic  in 
alcoholic  liquors  by  establishing  local  option.  On  October 
19th,  the  returns  of  that  election  were  duly  canvassed  by  the 
board  of  trustees  of  the  city,  who  declared  the  result  to  be 
217  votes  against  and  221  votes  in  favor  of  licensing  such 
sales.  On  November  6,  1915,  one  C.  G.  Borden,  an  elector  of 
the  city,  filed  in  the  superior  court  of  the  county  of  San  Diego 
a  complaint  in  a  proceeding  entitled,  ''In  the  Matter  of  the 
Election  held  in  the  City  of  Oceanside,  County  of  San  Diego, 
State  of  California,  on  the  14th  day  of  October,  1915,  in  pur- 
suance  of  that  certain  act  of  the  legislature  of  the  State  of 
California  known  as  the  '"Wyllie  Local  Option  Act,'  "  for 
the  purpose  of  contesting  the  election  upon  certain  stated 
grounds  of  contest;  praying  for  a  recount  of  the  ballots  and 
for  judgment  that  the  result  of  the  election  was  not  in  favor 
of  license,  "and  that  the  said  board  of  trustees  of  said  city  of 
Oceanside  be  ordered  to  make  an  entry  in  its  records  declar- 
ing that  the  said  city  of  Oceanside  is  no-license  territory.'' 
On  November  16,  1915,  an  order  was  made  for  a  special  ses- 
sion of  the  superior  court  to  be  held  on  the  third  day  of 
December  for  the  purpose  of  hearing  said  election  contest. 
No  citation  was  then  issued  to  any  defendant  or  respondent 
in  that  case  >( none  being  named  in  the  complaint) ;  but  a 
direction;wu  incorporated  in  the  order  that  a  copy  thereof 
be  published  in  two  successive  issues  of  a  designated  weekly 
^paper  published  in  the  city  of  Oceanside ;  and  that  pub- 
lication was  made  in  accordance  with  the  order.  On  De- 
cember 3d  the  court  continued  the  hearing  of  the  contest 
until  December  6th,  and  on  December  4th  caused  to  be  issued 
a  citation  directed  to  David  Rorick,  president  of  the  board 
of  trustees  of  the  dty  of  Oceanside,  citing  him  to  appear  be- 
fore the  court  on  December  6th  to  show  cause,  if  any  he  had, 
why  contestant  should  not  be  granted  judgment  as  prayed  for 
in  his  petition  of  contest.  The  citation  was  duly  served  upon 
Borick  on  December  4th,  and  at  the  hearing  on  December  6th 
Borick  filed  an  answer  protesting  that  the  court  had  no  juris- 
diction for  any  purpose  in  that  case.  The  court  having 
overruled  all  objections  to  its  jurisdiction,  proceeded  to  hear 
the  evidence  in  the  matter  of  said  election  contest,  and  will 
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proceed  to  enter  judgment  thereon  nnless  prevented  by  means 
of  the  writ  demanded  in  this  proceeding. 

The  petitioner  claims  that  the  superior  court  is  without 
jurisdiction  in  the  case  brought  before  it;  that  such  jurisdic- 
tion does  not  exist,  except  so  far  as  conferred  by  statute,  and 
that  the  statutory  provisions  upon  which  respondents  must 
rely  are  insufScient  to  confer  the  jurisdiction  which  the 
superior  court  is  attempting  to  exercise  in  that  proceeding. 

The  original  jurisdiction  of  superior  courts  extends  to 
sundry  subjects  declared  in  the  constitution,  and  to  ''all  such 
special  cases  and  proceedings  as  are  not  otherwise  provided 
for.**  (Cal.  Const.,  art.  VI,  sec.  5.)  This  means  necessarily 
that  wherever  a  case,  or  cause,  exists  which  is  outside  the 
scope  of  those  directly  mentioned  in  the  provisions  vesting 
jurisdiction  in  the  superior  oourt,  and  jurisdiction  thereof 
has  not  been  vested  in  any  other  court  or  ofBcial  body  au- 
thorized to  exercise  judicial  functions,  the  jurisdiction  to 
hear  and  determine  such  special  case  is  vested  in  the  su- 
perior court.  In  section  9  of  the  local  option  election  law 
above  cited,  we  find  that  ^'any  elector  of  the  territory  in 
which  an  election  under  this  act  is  held  may  contest  such  elec- 
tion for  malconduet  on  the  part  of  an  election  board  or  of 
any  member  thereof  or  on  account  of  illegal  votes.  Such 
contest  shall  be  subject  to  all  the  provisions  of  law  relating 
to  the  contesting  of  elections,  so  far  as  the  same  may  be 
applicable.  .  .  .** 

The  right  of  contest  being  thus  created  and  there  being 
no  other  court  vested  with  jurisdiction  over  the  matter,  it 
follows  that  by  virtue  of  the  constitution  and  the  statute, 
the  subject  matter  of  any  contest  arising  under  the  local 
option  act  is  a  special  case  within  the  jurisdiction  of  the 
superior  court.  There  are  no  statutory  provisions  outlining 
a  procedure  for  election  contests,  except  as  found  in  section 
1111  et  seq.  of  the  Code  of  Civil  Procedure.  Those  sectiou 
furnish  a  procedure  for  contesting  the  right  of  any  person 
declared  elected  to  an  office  to  be  exercised  in  any  county, 
city  and  county,  city,  or  any  political  subdivision  of  either. 
They  contemplate  an  adversary  proceeding  in  which  the  eon- 
testee  is  one  who  has  been  declared  elected  to  an  office,  and 
he  is  to  be  brought  before  the  superior  court  by  means  of 
a  citation  issued  and  served  after  an  order  providing  for  a 
special  session  of  court  to  hear  the  contest.    The  petitioner 
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herein  contends  that  the  provisions  of  the  Code  of  Civil  Pro- 
cedure are  not  applicable  to  a  contest  relating  to  a  question 
submitted  to  the  electors  other  than  one  including  the  election 
of  a  public  officer;  that  there  being  no  contestee,  the  provi- 
sions for  citation  and  service  as  set  forth  in  section  1119  of 
the  Code  of  Civil  Procedure  cannot  be  applied  to  the  case. 
He  directs  attention  to  the  fact  that  the  public  is  the  real 
party  in  interest  in  such  a  proceeding,  and  claims  that  be- 
cause there  is  no  provision  anywhere  made  by  statute  pre- 
scribing who  shall  represent  the  public,  or  how  the  represen- 
tative of  the  public  shall  be  cited  or  served  with  process,  the 
attempted  contest  must  fail  for  want  of  legal  parties  or  pro- 
cedure. Cases  are  not  wanting  which  tend  to  support  the 
argument  thus  made.  Among  these,  and  very  strongly  relied 
upon,  are  Season  v.  Shaw,  148  Ala.  544,  [18  L.  R.  A.  (N.  S.) 
566,  42  South.  611] ;  Kekr  v.  City  of  Columbia,  136  Mo.  App. 
322,  [116  S.  W.  428].  While  appreciating  the  force  of  these 
decisions,  it  is  our  opinion  that,  in  view  of  a  further  provi- 
sion of  statutory  law  in  California,  they  should  not  have  con- 
trolling effect  here.  If  the  code  sections  concerning  election 
contests  do  not  apply  to  the  case  presented  by  a  local  option 
question,  it  does  not  follow  that  there  is  no  possible  proce- 
dure. The  right  to  contest  the  election  has  been  conferred 
by  the  same  statute  which  authorized  the  election  to  be  held. 
An  elector  claims  to  have  been  aggrieved  (as  one  of  the 
public  therein  concerned)  by  an  erroneous  declaration  of  the 
result  of  the  election.  The  alleged  grievance  is  therefore  a 
special  case  entitled  to  be  heard,  and  the  jurisdiction  to  hear 
and  determine  that  case  is  vested  in  the  superior  court.  The 
only  obstacle  remaining  in  his  way  is  found  in  the  fact  that 
no  procedure  applicable  to  the  case  has  been  prescribed  by 
statute.  Under  such  circumstances  it  is  necessary  to  inquire 
what  are  the  powers  of  the  superior  court  with  respect  to 
the  mode  of  proceeding. 

Section  187  of  the  Code  of  Civil  Procedure  provides  as  fol- 
lows: '*When  jurisdiction  is,  by  the  constitution  or  this  code, 
or  by  any  other  statute,  conferred  on  a  court  or  judicial 
officer,  all  the  means  necessary  to  carry  it  into  effect  are  also 
griven;  and  in  the  exercise  of  this  jurisdiction,  if  the  course 
of  proceeding  be  not  specifically  pointed  out  by  this  code  or 
the  statute,  any  suitable  process  or  mode  of  proceeding  may 
be  adopted  which  may  appear  most  conformable  to  the  spirit 
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of  this  code/'  We  are  inclined  to  agree  with  counsel  for 
petitioner,  that  the  code  provisions  on  election  contests  to 
which  we  have  referred  are  in  some  respects  not  applicable 
to  the  contest  of  an  election  held  under  the  provisions  of  the 
so-called  Wyllie  Act  But  we  do  not  think  that,  in  order 
to  make  effective  the  right  of  contest,  it  is  necessary  that 
some  statute  shall  designate  a  eontestee  selected  to  represent 
the  public  and  who  must  be  cited  to  appear  before  the  court 
in  such  contest  proceeding.  It  is  not  in  the  ordinary  sense 
an  adversary  proceeding.  The  public — that  is  to  say,  the 
people  of  the  city  of  Oceanside — ^are  interested  in  having 
a  correct  determination  of  the  result  of  the  election,  and  since 
it  is  provided  that  any  elector  may  contest  the  declared  result 
of  the  election,  it  is  implied  that  the  court  will  permit  any 
other  elector  to  oppose  such  contest  so  far  as  necessary  for  a 
just  and  lawful  disposition  of  that  proceeding.  Under  sec- 
tion 187  of  the  Code  of  Civil  Procedure,  it  devolves  upon  the 
court  in  such  a  case  to  adopt  a  suitable  procedure  which  will 
furnish  an  opportunity  for  any  interested  person  to  appear 
at  the  hearing.  This  the  court  attempted  to  do  by  providing 
for  the  publication  in  a  newspaper  of  the  city,  of  a  notice 
of  the  time  and  place  when  the  case  would  be  heard.  This 
alone,  in  our  opinion,  was  a  sufiScient  compliance  with  the 
law  as  to  procedure.  The  court  acquired  its  jurisdiction  of 
the  case  upon  the  filing  of  the  complaint,  and  it  was  entitled 
to  exercise  that  jurisdiction  by  the  appropriate  means  which 
it  selected.  The  court  further  recognized  the  existence  of  the 
city  government  as  a  body  in  some  respects  representing  the 
people  of  the  city,  and  caused  service  of  a  citation  to  be  made 
in  a  manner  similar  to  that  which  is  required  for  the  ser- 
vice of  a  summons  where  the  city  is  a  party  defendant  in  an 
action.  (Code  Civ.  Proc,  sec.  411,  subd,  5.)  "Where  the 
power  of  judging  of  the  dection  of  city  ofiScers  is  vested  in 
a  city  council,  and  there  is  no  statute  prescribing  any  details 
of  procedure  to  be  followed  by  the  council,  that  body  may 
adopt  any  mode  which  preserves  to  the  parties  the  funda- 
mental essentials  of  notice  and  hearing.  (McCfregor  v.  Board 
of  Trustees,  159  Cal.  441,  445,  [114  Pac.  566].)  If  this  power 
to  prescribe  details  of  procedure  is  so  liberally  allowed  to  a 
municipal  body  when  exercising  functions  of  a  judicial 
nature,  it  would  be  difficult  to  understand  why  like  discre- 
tion should  be  denied  to  a  superior  court.    The  contention 
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on  behalf  of  petitioner  seems  to  be  that,  even  if  the  court  had 
jurisdiction  of  the  subject  matter  of  the  contest,  tliere  was  a 
lack  of  necessary  parties  and  of  jurisdiction  acquired  over 
those  parties;  and  that  the  provisions  of  section  187  of  the 
Code  of  Civil  Procedure  do  not  indude  any  grant  of  au- 
thority to  adopt  process  for  the  purpose  of  bringing  before 
the  court  the  necessary  parties.  But  we  think  that,  since  the 
court  had  jurisdiction  of  the  subject  matter,  and  since  the 
necessary  parties,  namely,  the  local  public  and  its  members, 
were  dearly  pointed  out  by  the  nature  of  the  case,  the  au- 
thority given  by  section  187  included  the  right  to  bring  those 
parties  before  the  court  by  any  suitable  process  which  ap- 
peared to  be  most  conformable  to  the  spirit  of  the  code. 
This  having  been  done,  the  court  had  jurisdiction  to  proceed 
with  the  case. 
The  petition  is  denied. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  eause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  1,  1916. 


[dr.  No.  1635.    Tmi  AppeDate  Distriet.— Aprfl  12,  1016.] 

LOUIS  GAMBETTA,  Jr.,  a  Minor,  by  Clara  A.  Clivio,  His 
Guardian  ad  Litem,  Respondent,  v.  LOUIS  GAM- 
BETTA,  Sb.,  Appellant. 

Pabbnt  and  CmiD— Suppost  of  Illeoitimati  Chuj) — Oonstructiom 
OF  Sectign  106a,  Oiyn.  Code.— fieetion  196a  of  the  Civil  Code  pro- 
Tides,  in  tlie  alternatiye,  that  an  action  to  eompel  the  father  of 
an  illegitimate  child  to  support  it  may  be  brought  either  bj  the 
mother  or  the  guardian  of  the  child,  and  the  mother  not  having 
ehosen  to  bring  the  suit  herself,  it  may  be  brought  and  maintained 
by  the  child  through  his  guardian,  either  general  or  ad  Utem, 

Id. — ^Amount  of  Allowamob— When  the  Dbtebmination  of  the  Tbial 
OouBT  COnglusivb. — In  an  action  to  eompel  a  father  to  support  an 
illegitimate  child,  where  the  trial  court,  with  the  pleadings  and 
facts  as  te  the  financial  ability  of  the  respective  parents  before 
it,  ordered  the  father  to  contribute  twenty-five  dollars  per  month 
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to  the  support  of  the  child,  the  appellate  eourt  will  not  on  appeal 
interfere  with  the  amount  of  the  allowance. 
Id. — SunrciENCT  of  Complaint. — In  such  a  case,  where  the  complaint 
shows  that  the  parents  of  the  child  were  not  married  at  the  time 
of  his  birth,  and  that  thej  have  not  since  that  time  been  married, 
the  contention  that  the  complaint  is  insufficient  in  that  for  aught 
that  appears  in  it  the  defendant  and  the  mother  of  the  child  maj 
have  been  married  at  the  time  the  child  was  conceived,  and  that 
therefore  he  is  not  illegitmate,  is  not  sufficient  for  a  reversal,  al- 
though the  complaint  may  be  ambiguous  and  uncertain  in  this  re- 
spect, where  the  evidence  showed  that  the  defendant  is  the  father 
of  the  child  and  the  hitter's  mother  hsa  never  been  married,  and 
counsel  for  defendant  admitted  at  the  oral  argument  that  'Hhe 
plaintiff  is  a  bastard." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Marcel  E.  Cerf,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  A.  Oendotti,  and  C.  J.  Houston,  for  Appellant. 

Jewel  Alexander,  for  Respondent 

KERRIGAN,  J.— This  is  an  action  brought  by  the  plain- 
tiff through  his  guardian  ad  litem  to  compel  his  father,  the 
defendant,  to  support  him,  he  being  a  minor  child.  The 
action  is  founded  on  section  196a  of  the  Civil  Code,  which 
reads:  ''The  father  as  well  as  the  mother,  of  an  illegitimate 
child  must  give  him  support  and  education  suitable  to  his 
circumstances.  A  civil  suit  to  enforce  such  obligations  may 
be  maintained  in  behalf  of  a  minor  illegitimate  child,  by  his 
mother  or  guardian,  and  in  such  action  the  court  shall  have 
power  to  order  and  enforce  performance  thereof,  the  same  as 
under  sections  138,  139  and  140  of  the  Civil  Code,  in  a  suit 
for  divorce  by  a  wife.'* 

In  the  trial  court  a  demurrer  to  the  complaint  was  over- 
ruled, whereupon  the  defendant  having  refused  to  answer, 
his  default  was  entered;  and  after  hearing  testimony  intro- 
duced on  behalf  of  the  plaintiff  the  court  rendered  judgment 
against  the  defendant,  who  now  prosecutes  this  appeal  there- 
from. 

The  evidence  showed  that  the  plaintiff  was  bom  in  San 
Francisco  in  the  year  1913 ;  that  he  is  the  illegitimate  child 
of  the  defendant  and  a  young  woman  who  is  employed  as  a 
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domestie;  that  when  employed  she  eamB  $36  per  month; 
that  the  child  is  boarded  out  and  that  the  sum  of  twenty 
dollars  per  month  is  required  for  his  board  and  lodging, 
Tirhich  sum  does  not  cover,  as  we  understand  the  record,  other 
expenses  such  as  for  clothing  and  medical  attendance.  The 
evidence  also  shows  that  the  defendant  is  a  hotel-keeper, 
owning  property  of  the  value  of  between  three  thousand  dol- 
lars and  four  thousand  dollars  and  having  an  income  of  one 
hundred  and  fifty  dollars  to  two  hundred  dollars  per  month, 
and  that  he  has  contributed  nothing  toward  the  support  of 
his  child.  Upon  the  conclusion  of  the  case  the  court  deter- 
mined that  $25  per  month  should  be  contributed  by  the  de- 
fendant for  the  support,  maintenance,  and  rearing  of  the 
child,  and  the  judgment  provided  for  this  payment. 

There  is  no  merit  in  the  point  that  the  mother  of  the  child, 
being  alive  and  sane,  should  have  brought  the  action  in  her 
own  name.  The  section  reads  in  the  alternative — ^''by  his 
mother  or  guardian";  and  the  mother  not  having  chosen  to 
bring  the  suit  herself,  it  might  be  brought  and  maintained 
by  the  child  through  his  guardian,  either  general  or  ad  Utem. 
(Code  Civ.  Proc,  sec.  872;  Letvis  v.  Lewis,  22  Cal.  App.  Dec. 
607,  [decided  by  this  court,  third  appellate  district,  March 
16,  1916] ;  In  re  CahiU,  74  Cal.  52,  [15  Pac.  364] ;  15  Am.  & 
Eng.  Ency.  of  Law,  6;  21  Cyc.  19 ;  22  Cyc.  634.) 

Equally  without  merit  is  the  point  urged  that  the  court 
imposed  the  whole  duty  of  the  child's  support  upon  his  father, 
the  defendant.  With  the  pleadings  and  facts  as  to  the  finan- 
cial ability  of  the  respective  parents  before  it,  the  court 
made  such  a  decree  as  under  all  the  circumstances  of  the 
case  seemed  to  it  meet  and  proper ;  and  we  are  not  in  a  posi- 
tion, nor  are  we  disposed,  to  interfere  with  the  conclusion  of 
the  trial  court  upon  that  subject. 

The  appellant  makes  in  all  seventeen  points  for  the  reversal 
of  the  decree,  but  those  discussed  by  us  are  the  ones  that  seem 
to  possess  the  most  merit  Chief  of  these  is  the  contention 
that  the  complaint  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  allegations  of  the  complaint  thus  assailed  show  that  the 
parents  of  the  child  were  not  married  at  the  time  of  his 
birth  and  that  they  have  not  since  that  time  been  married ; 
and  defendant  argues  that  for  aught  that  appears  in  the 
complaint  the  defendant  and  the  mother  of  the  child  may 
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have  been  married  at  the  time  the  child  was  conceiyed,  and 
that  therefore  he  is  not  illegitimate. 

While,  perhaps,  the  complaint,  measured  by  the  strictest 
rules  of  pleading,  might  be  regarded  as  ambiguous  and  un- 
certain in  the  respect  pointed  out,  still  we  think  it  can  hardly 
be  said  to  wholly  fail  to  state  sufficient  facts.  It  is  certain 
that  it  sets  forth  facts  enough  to  enable  the  defendant  to 
sufficiently  understand  the  issues  tendered  1^  the  pleading 
and  to  meet  it  by  proper  and  full  denials.  Under  the  allega- 
tions of  the  complaint  the  defendant  is  the  father  of  the 
plaintiff,  and  whether  legitimate  or  illegitimate,  defendant 
is  liable  for  his  support.  We  would  leave  the  discussion  here 
were  it  not  a  fact  that  the  remedies  provided  1^  section 
196a,  and  those  sections  of  the  code  permitting  legitimate 
children  to  maintain  actions  against  parents  for  support, 
different,  the  difference  being  that  in  proceeding  under 
tion  196a  to  compel  the  support  of  an  illegitimate  child,  the 
mother  as  such  in  her  own  name  may  maintain  the  action, 
and  that  it  is  in  the  power  of  the  court  to  impound  the  prop- 
erty of  the  parent  as  security  for  the  payment  required  by  its 
decree.  (Civ.  Code,  sec.  196a.)  But  conceding  for  the  sake 
of  argument  that  the  point  is  meritorious,  still  we  think  the 
defect  in  the  complaint  is  cured  by  the  evidence  introduced 
upon  the  hearing.  The  defendant  having  failed  to  answer, 
he  could  have  taken  his  appeal  upon  the  judgment-roll  alone, 
but  he  has  included  the  evidence  in  the  record  upon  appeal 
(as  he  had  a  right  to  do— Code  Civ.  Proc.,  sec  950),  and  it 
being  before  us,  we  doubtless  may  consider  it  According 
to  the  evidence,  the  defendant  is  the  father  of  the  plaintiff 
and  the  latter 's  mother  has  never  been  married.  In  addition 
to  this,  counsel  for  the  defendant  admitted  and  asserted  at 
the  oral  argument  that  ''the  plaintiff  is  a  bastard."  Under 
these  circumstances,  to  reverse  the  decree  because  of  the  al- 
leged defect  in  the  complaint  would  be  to  accord  more  con- 
sideration to  a  technical  error  of  pleading  than  is  warranted 
in  view  of  the  recent  amendment  to  the  constitution  relating 
to  judicial  procedure. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  8, 1916. 
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[dr.  N«.  tool.    (BMond  Appelate  Diitriet— April  12^  191«.] 

W.  a  AUSTIN,  Petitioner,  t.  BENJAMIN  C.  STRANG, 
Justice  of  the  Peace,  Bespondenl 

Statutoet  CDirtRuonoir— Svfiof  to  bi  Gitxh  Evbt  Past  of  Stav- 
VTE, — It  If  a  nMtllml  niU  %f  iBterpratatioB  %t  ftataies  that  fffeet, 
if  poMible^  aiMt  be  giren  to  ereiy  elanae  and  part  tkenof • 

JusncB's  Couiff  FiMii — GoMmuonoir  or  BMcnovf  4800k,  Poutical 
CODX.— 97  Mctlaa  4Z0O%  of  tho  PoUtieal  Code,  the  legidatare  has, 
for  tho  porpooo  of  ixiag  tho  fees  of  a  juatleo  of  tho  peaoe,  elaasi- 
fted  tho  eenrioei  whieh  may  bo  rendered  iato  three  groupe,  ae  to 
each  of  whieh  a  spoeiile  fee  ii  flxed  for  ierriees  performed;  that 
ii,  two  doUan  If  required  to  bo  paid  for  all  sorvieee  performed 
by  him  before  trial;  if  thoro  bo  a  trial,  an  additional  three  dol- 
lar! shall  bo  paid;  if  there  bo  ao  trial,  and  the  jnstiee  bo  ealled 
npon  to  render  and  oator  judgment  1^  default,  an  additional  fee 
of  two  dollars  shall  be  paid  eoToring  soeh  serriees;  and  it 
is  a  preieqnifito  to  tho  rendition  and  entrj  of  a  judgment  of  de- 
fault to  exaet  the  payment  of  a  fee  of  two  dollars,  whieh  eorero 
tho  eoot,  not  only  of  tho  renditioa  and  entry  of  soeh  judgment, 
but  ate  serriees  subsequent  thereto,  iaeludiag  tho  issoaaeo  of  an 
oxeeution  and  satisfaetion  of  judgment. 

APPLICATION  originally  made  in  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of  Man- 
date to  compel  a  justice  <Kf  the  peaoe  to  enter  judgment  by 
default. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  R.  Jamieson,  for  Petitioner. 

Simpson,  Moody  ft  Simpson,  for  Bespondenl 

SHAW,  J. — ^In  this  proceeding  the  petitioner  seeks  a  writ 
of  mandate  directed  to  Benjamin  C.  Strang,  in  his  official 
capacity  as  justice  of  the  peace  of  Pasadena  township,  di- 
recting him  to  enter  a  judgment  by  default  in  favor  of  peti- 
tioner in  a  certain  action  pending  in  the  court  of  said  justice, 
wherein  petitioner  is  plaintiff  and  J.  B.  Robinson  and  wife 
are  defendants. 

It  appears  that  petitioner  at  the  time  of  filing  his  complaint 
in  said  justice's  court  paid  the  filing  fee  of  two  dollars; 
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that  gummons  was  issued  and  duly  served  upon  defendants 
therein  named;  that  the  time  for  answering  said  complaint 
having  expired  and  no  answer  or  other  plea  to  said  complaint 
being  interposed  by  defendants,  plaintiff  demanded  of  said 
justice  that  he  enter  a  default  judgment  against  said  de- 
fendants; that  said  justice,  conceding  that  plaintiff  was  en- 
titled thereto,  nevertheless  refused  to  enter  the  same  except 
upon  payment  made  by  plaintiff  of  a  fee  of  two  dollars  in 
addition  to  that  theretofore  paid  upon  the  filing  of  the  com- 
plaint, which  petitioner  refused  to  pay. 

The  contention  of  petitioner  is  that  this  additional  fee  de- 
manded by  the  justice  for  the  rendition  and  entry  of  judg- 
ment by  default  is  without  warrant  of  law.  Both  parties 
base  their  contentions  upon  section  4300e  of  the  Political  Code, 
as  amended  in  1913,  [Stats.  1913,  p.  1442],  which  is  as  fol- 
lows: "For  all  services  to  be  performed  by  him  before  trial, 
in  a  civil  action,  two  dollars;  and  for  the  trial  of  either  a 
question  of  law  or  fact,  and  all  proceedings  subsequent 
thereto,  including  all  afiSdavits,  swearing  witnesses  and  jury, 
and  the  entry  of  judgment  and  issuance  of  execution  thereon, 
three  dollars,  to  be  paid  when  such  trial  is  calendared  for 
hearing;  and  for  the  rendition  and  entry  of  judgment  by 
default  or  confession,  and  services  subsequent  thereto,  includ- 
ing execution  and  satisfaction  of  judgment,  two  dollars." 

Prior  to  the  amendment,  the  third  clause  of  the  statute 
above  quoted  read  as  follows:  ''And  in  all  cases  where  judg- 
ment is  rendered  by  default  or  confession,  for  all  services, 
including  execution  and  satisfaction  of  judgment,  two  dol- 
lars.''  We  must  assume  that  the  legislature  had  some  pur- 
pose in  thus  amending  the  law  under  which  petitioner 
concedes  that  justices  made  no  such  charge  as  that  here  made. 
Moreover,  it  is  a  cardinal  rule  of  interpretation  of  statutes 
that  effect,  if  possible,  must  be  given  to  every  clause  and  part 
thereof.  If  we  accept  petitioner's  construction,  that  the  fee 
of  two  dollars  provided  as  compensation  for  aJl  services  to 
be  performed  before  trial  covers  the  cost  for  rendition  and 
entry  of  judgment  by  default,  then  the  third  clause  of  the 
statute  is  given  no  effect  whatever,  and  its  adoption  was  an 
idleaet 

As  we  construe  the  statute,  the  legislature  has,  for  the  pur- 
pose of  fixing  the  fees  of  a  justice,  classified  the  services 
which  may  be  rendered  into  three  groups  as  to  each  of  which 
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a  specific  fee  is  fixed  for  services  performed.  Thus,  two  dol- 
lars is  required  to  be  paid  for  all  services  performed  by  him 
before  trial.  If  there  be  a  trial,  an  additional  three  dollars 
shall  be  paid;  if  there  be  no  trial,  and  the  justice  be  called 
upon  to  render  and  enter  judgment  by  default,  an  additional 
fee  of  two  dollars  sh«Jl  be  paid  covering  such  services.  The 
services  are  itemized  under  three  heads  and  a  separate  fee 
fixed  for  each  class  of  items. 

We  are  clearly  of  the  opinion  that  it  was  the  duty  of  re- 
spondent^ as  a  prerequisite  to  the  rendition  and  entry  of 
judgment  of  default  demanded  by  plaintiff  in  said  action, 
to  exact  the  payment  of  a  fee  of  two  dollars,  which,  as  pro- 
vided, covered  the  cost,  not  only  of  the  rendition  and  entry  of 
such  judgment,  but  for  all  services  subsequent  thereto,  includ- 
ing the  issuance  of  an  execution  and  satisfaction  of  judg- 
ment 

The  petition  for  a  peremptory  writ  of  mandate  as  prayed 
for  is  denied,  and  the  proceeding  dismissed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CMm.  No.  618.    First  Appellate  Distriet.— April  18,  1916.] 

THE  PEOPLE,  Respondent,  v.  PRANK  TERRAMORSB, 
Jr.,  Appellant. 

Criminal  Law— Laboint— Inadvxbtent  Bbu akk  of  Ooust— Abuoni* 
HON  TO  Disbegabo — Misconduct  not  Pbuudicial. — In  a  prosecu- 
tion for  larcenj,  where  the  eyidence  offered  in  tapport  of  the 
ebarge  tended  to  show  that  the  defendant  had  entered  into  cer- 
tain meretricions  relatione  with  the  wife  of  the  eomplaining  wit- 
nen  during  the  absence  of  the  latter  from  home,  and  that  it  was 
during  the  exiatenee  of  siieh  relationship  that  the  crime  was  com- 
mitted with  the  connivance  and  consent  of  the  wife,  no  prejudice 
ia  sufiPered  by  the  defendant  from  a  remark  made  by  the  court 
during  argument  of  counsel  as  to  the  admissibility  of  certain  evi- 
dence tending  to  show  adulterous  relationship,  to  the  effect  that 
the  defendant  had  "tried"  to  establish  such  intimacy  in  another 
way,  where  the  court,  immediately  upon  its  attention  being  called 
to  its  inadvertent  remark,  instructed  the  jury  to  disregard  it 

Id. — Adultebous  Bxlationship — Bvidbncx— Obdeb  Stbikxng  Out  Tbs- 
TiMONT — Instruction  to  Disbbgabd— Lack  07  Pbxjudiox. — Error 
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in  the  admisslan  of  testimony  whieh  the  prosecution  claimed  tended 
In  some  degree  to  show  the  existence  of  adulterous  relations  be- 
tween the  defendant  and  the  wife  of  the  complaining  witness  is 
cured,  where  sneh  testimony  If  subsequently  stricken  out  and  the 
Jury  instructed  to  disregard  it. 

lb. — PasJUDiGUL  Misconduct  of  District  Attornet — ^Improper 
QnssTiONB. — ^It  is  prejudicial  miMonduet  for  the  prosecuting 
officer  to  asik  a  character  witness  for  the  defendant  if  the  defend- 
ant had  not  been  dishonorably  expelled  from  a  fraternal  organi- 
sation of  whieh  the  witness  was  a  member,  after  objections  to  Ave 
prsrious  questions,  all  relating  to  the  same  matter,  had  been  sus- 
tained on  the  ground  that  such  matter  related  to  a  time  subsequent 
to  the  commission  of  the  crime  in  question. 

lb. — Aboummwt  TO  Jtjbt— PRVUDidAL  MISCONDUCT. — It  Is  alflo  preju- 
dieial  misconduct  for  the  prosecuting  officer  to  comment  upon  the 
fact  that  the  defendant  had  refused  to  permit  his  wife  to  be  a 
witness  in  the  ease,  where  the  record  shows  that  the  attitude  of 
his  wife  was  antagonistic  to  the  defendant 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial  J.  J. 
Trabucco,  Judge  presiding. 

The  facts  are  ttated  in  the  opinion  of  the  court 

A.  S.  Newburgh,  and  George  J.  McDonough,  for  AppeUant 

XT.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attom^-Generaly  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of 
conviction  of  the  defendant  of  petit  larceny,  and  from  an 
order  denying  a  new  trial. 

The  defendant  was  charged  with  the  crime  of  grand  lar^ 
eeny,  consisting  in  the  alleged  larceny  of  a  diamond  scarf-pin, 
cuff-links,  a  silyer  i>ortrait  frame,  a  suitcase,  a  revolyer  and 
certain  articles  of  wearing  appard,  the  property  of  one  J.  B. 
Molera.  The  evidence  offered  in  support  of  the  charge  tended 
to  show  that  the  defendant  had  entered  into  certain  meretri- 
cious relations  with  the  wife  of  said  Molera  during  the  ab- 
sence of  the  latter  from  his  home  on  a  trip  to  Alaska,  which 
culminated  in  the  defendant  and  Molera 's  wife  going  off  to 
New  York  together,  and  that  it  was  while  these  relations  ex- 
isted and  this  trip  was  taken  by   the  pair  that  the  above- 
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mentioned  articles,  the  separate  property  of  the  husband, 
were  appropriated  by  the  defendant  with  the  conniyance  and 
consent  of  the  wife. 

The  nature  of  the  case  as  thus  outlined  required  the  presen- 
tation of  proof  as  to  the  adulterous  relations  between  the 
defendant  and  the  wife  of  Molera,  involving  not  only  a  large 
volume  of  evidence  in  support  of  the  theory  of  the  case  held 
by  the  prosecution,  but  also  involving  almost  constant  clashes 
between  opposing  counsel  as  to  the  relevancy  and  admis- 
sibilily  of  particular  portions  of  such  evidence,  with  the  result 
that  upon  this  appeal  the  main  issues  presented  arise  out  of 
the  alleged  misconduct  of  the  court  and  of  the  prosecuting 
officer  occurring  during  the  trial  and  argument  of  the  cause. 

The  alleged  misconduct  of  the  court  upon  which  the  appel- 
lant relies  occurred  during  the  course  of  a  dispute  between 
counsel  as  to  the  admissibility  of  certain  evidence,  which  it 
was  claimed  by  the  prosecution  tended  to  show  adulterous 
relationa  between  the  defendant  and  the  wife  of  Molera. 
The  court  was  inclined  not  to  admit  the  particular  piece  of 
evidence  sought  to  be  elicited,  and  did  not  in  fact  permit  its 
introduction,  but  in  the  course  of  the  discussion  the  follow- 
ing occurred: 

''Mr.  Smith:  I  want  to  show  that  he  made  a  gift  of  it,  but 
we  will  prove  that  he  stole  the  property  and  she  got  posses- 
sion of  it,  and  we  will  show  how  she  got  possession  of  it. 

"The  Court:  That  would  not  tend  to  prove  any  of  the 
issues  in  this  case.  He  is  not  charged  with  having  stolen 
any  of  these  particular  pieces  of  jewelry. 

''Mr.  Smith:  We  have  a  right  to  show  intimacy;  we  have 
a  right  to  show  adulterous  relations  existing  between  this 
defendant  and  Mrs.  Molera. 

''The  Court:  You  have  established  that  in  some  other  way. 

"Mr.  Newburgh:  You  mean  he  tried  to  establish  it  in  some 
other  way. 

"The  Court:  Yes;  but  not  in  this  particular  manner.  I 
don't  think  that  would  be  proper  testimony. 

"Mr.  Newburgh:  That  is  right. 

"Mr.  Smith :  I  will  show  you  what  purports  to  be  a  promis- 
sory note  dated  December — 

"Mr.  McDonough  (Interrupting) :  Just  one  second.  In 
order  to  keep  the  record  straight,  and  with  all  due  respect, 
we  assign  the  remark  of  your  Honor  to  a  reply  made  by  Mr. 
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Smith— «  reply  made  by  your  Honor,  as  being  prejudicial 
to  the  rights  of  the  defendant,  and  specify  it — 

"The  Court  (Interrupting) :  I  will  instruct  the  jury  that 
any  statements  addressed  by  the  court  to  counsel — 

"Mr.  McDonough:  We  concede,  if  your  Honor  please,  that 
you  inadvertently  made  that  statement 

"Mr.  Newburgh:  Inadvertently,  yes. 

"Mr.  Smith:  The  court  corrected  himself  immediately 
afterward. 

"The  Court  (to  the  Jury) :  Any  remarks  I  address  to 
counsel  should  not  be  considered  by  you  in  your  deliberations. 
If  I  made  a  statement  which  has  gone  beyond  the  evidence 
or  a  rational  discussion  of  the  evidence,  it  is  your  duty  to 
disregard  it.  My  remarks  were  addressed  to  counsel  and  not 
to  the  jury." 

It  is  quite  evident,  and  in  fact  it  is  conceded,  that  the  re- 
mark of  the  court,  while  an  improper  reference  to  the  state 
and  effect  of  the  evidence,  was  inadvertent,  and  was  ad- 
dressed to  counsel  in  the  course  of  a  legal  argument,  and  that 
the  court  immediately,  upon  its  attention  being  called  to  its 
unguarded  remark,  instructed  the  jury  expressly  and  em- 
phatically to  disregard  it  This  prompt  and  decided  action 
on  the  part  of  the  court  was  sufficient,  in  our  opinion  and 
under  the  circumstances  of  the  particular  case,  to  correct  its 
inadvertent  act  and  to  remove  from  the  minds  of  the  jury 
any  effect  prejudicial  to  the  defendant  which  might  have 
been  caused  thereby. 

The  appellant  also  assigns  certain  rulings  of  the  court  dur- 
ing the  course  of  the  trial  as  error,  and  calls  particular  atten- 
tion to  two  specific  instances  of  such  alleged  error.  The  first 
of  these  occurred  during  the  examination  of  a  witness  named 
Anna  Puf  ahl,  with  relation  to  certain  interviews  between  her- 
self and  the  defendant,  which  the  prosecution  claimed  tended 
in  some  degree  to  show  the  existence  of  adulterous  relations 
between  the  defendant  and  Molera's  wife.  The  court  at  first 
admitted  the  evidence,  but  finally  became  satisfied  that  it  was 
too  remote,  and  granted  the  defendant's  motion  to  strike 
out  the  entire  testimony  of  this  witness.  This  motion  was 
concurred  in  by  the  prosecution,  and  the  court  in  striking 
out  the  evidence  expressly  instructed  the  jury  to  disregard 
and  dismiss  from  their  minds  the  objectionable  testimony. 
It  is  to  be  assumed,  in  the  absence  of  some  showing  to  thm 
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contrary,  that  the  jury  regarded  this  instniction,  and  that 
the  error  of  the  court,  if  any,  in  its  admission  was  thereby 
cured. 

It  is  also  contended  by  the  appellant  that  the  court  erred 
in  regard  to  the  admission  of  evidence  as  to  certain  contents 
of  the  defendant's  trunk  after  his  return  from  New  York. 
The  defendant  had  been  called  in  his  own  behalf  and  had 
given  evidence  as  to  the  presence  of  eertain  articles  of  cloth- 
ing in  his  trunk.  On  cross-examination  by  the  prosecution 
he  was  asked  as  to  whether  certain  other  articles  were  not  also 
in  the  trunk.  We  think  the  prosecution  was  entitled  to 
pursue  the  examination  of  the  defendant  as  to  the  entire 
contents  of  his  trunk,  a  portion  of  which  had  been  identified 
by  him ;  and  the  mere  fact  that  the  articles  concerning  which 
the  inquiry  was  made  were  such  as  reflected  no  credit  upon 
him,  would  not  of  itself  justify  a  restriction  of  the  examina- 
tion. 

The  chief  contention  of  the  defendant  upon  this  appeal  re- 
lates to  a  number  of  instances  of  alleged  misconduct  on  the 
part  of  the  prosecuting  officer  during  the  trial  and  argument 
of  the  case.  The  first  of  these  occurred  during  the  cross- 
examination  of  one  Bozie,  a  character  witness  for  the  defend- 
ant, to  whom  six  questions  were  asked,  all  relating  to  the 
trial  and  expulsion  of  the  defendant  from  a  lodge  of  which 
the  witness  was  a  member.  To  the  first  five  of  these  ques- 
tions the  defendant's  objection  was  sustained  upon  the  ground 
that  it  had  reference  to  events  occurring  after  the  defendant 
had  been  charged  with  this  crime;  no  assignment  of  miscon- 
duct was  made  to  the  asking  of  these  five  questions,  but  when 
the  prosecuting  officer,  knowing,  as  the  record  affirmatively 
shows  he  did  know,  that  the  whole  matter  being  inquired  into 
related  to  a  time  after  the  defendant's  reputation  had  been 
brought  into  question  by  the  charge  of  this  crime,  asked  this 
question:  ''This  defendant  at  that  trial  was  dishonorably  ex*^ 
pelled  from  the  order,  wasn't  het"  he  committed  a  gross 
breach  of  misconduct  which  counsel  for  the  defendant  tem- 
pestuously assigned  as  such,  and  asked  the  court  for  an  in- 
struction to  that  efifeet  to  the  jury.  The  prosecuting  officer, 
unchastened  by  the  assignment,  proceeded  to  excoriate  de- 
fendant's counsel  for  losing  their  temper,  and  asked  the  court 
to  instruct  the  jury  to  disregard  the  latter's  remarks  in  mak- 
ing the  assignment    The  court  thereupon  instructed  the  jury 
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to  disregard  the  remarks  of  both  counsel,  having  evident  ref- 
erence to  the  interchange  of  discourtesies  which  had  just 
transpired,  but  which  neither  amounted  to  a  rebuke  of  the 
prosecuting  ofiScer  for  persisting  in  an  improper  inquiry,  nor 
to  an  admonition  not  to  pursue  such  inquiry  further;  for 
almost  immediately  the  cross-examiner  returned  to  the  sub- 
ject by  asking  the  same  witness  whether  the  defendant  now 
belonged  to  the  order  from  which  his  previously  unanswered 
question  conveyed  the  suggestion  to  the  jury  that  he  had  been 
ignominiously  expelled.  This  question  was  also  assigned  as 
misconduct,  and  a  repetition  of  the  former  offense,  which  the 
admonition  of  the  court  to  the  jury  to  disregard  the  personal 
views  or  opinions  of  counsel  would  neither  reach  nor  core. 
The  purpose  of  the  prosecuting  officer  in  persisting  in  this 
inquiry  was  all  too  plainly  to  get  before  the  jury  the  fact,  or 
at  least  the  suggestion,  that  the  defendant  had  been  expelled 
from  a  fraternal  order  upon  charges  involving  moral  turpi- 
tude, and  thus  to  further  discredit  him  before  the  jury. 

It  would  be  a  dangerous  precedent  to  permit  such  a  pur- 
pose to  go  unreproved.  (People  v.  WMi,  100  Cal.  459,  [34 
Pac.  1078] ;  People  v.  Pang  8ui  Lin,  15  Cal.  App.  262,  [114 
Pac.  582],  and  cases  cited.) 

Several  other  instances  of  alleged  misconduct  on  the  part 
of  the  prosecuting  officer  in  the  course  of  the  examination  of 
witnesses  are  called  to  the  court's  attention,  but  no  assign- 
ment of  misconduct  was  made. 

Upon  the  argument  of  the  cause  the  prosecuting  <^oer 
undertook  to  comment  to  the  jury  upon  the  fact  that  the  de- 
fendant had  refused  to  permit  his  wife  to  be  a  witness  in  the 
case.  The  record  shows  that  the  defendant's  wife  was  called 
to  the  witness-stand  by  the  prosecution,  and  stated  that  she 
was  willing  to  testify,  but  that  when  the  defendant  was  asked 
to  consent  that  she  might  become  a  witness  he  stood  mute. 
During  the  argument  of  the  case  defendant's  counsel  had 
made  some  reference  to  the  defendant's  wife,  whereupon,  in 
his  reply,  the  prosecuting  officer  spoke  as  follows: 

''Mr.  Smith:  Gentiemen  of  the  jury,  Mr.  McDonough  in 
his  argument  spoke  of  the  defendant's  wife  in  this  case;  he 
spoke  about  her  and  the  clothes  she  had  been  wearing;  he 
commented  about  the  different  hats  that  she  had,  but,  gen- 
tiemen of  the  jury,  she  was  on  the  witness-stand.  Why 
didn't  they  ask  her  where  she  got  the  hats  and  where  she  got 
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the  ooatot  No.  He  stood  upon  his  constitutioiial  rights. 
We  were  willing  to  put  her  on  the  stand,  and  she  was  willing 
to  testify,  bnt  without  the  consent  of  the  defendant,  of  course, 
we  could  not  examine  her,  so  she  left  the  stand.'' 

The  record  discloses  that  the  attitude  of  the  defendant's 
wife  toward  him  was  antagonistic.  In  declining  to  consent 
that  she  should  be  a  witness  against  him  the  defendant  was 
standing  as  strictly  upon  his  legal  rights  as  he  would  have  been 
had  he  declined  to  be  a  witness  himself,  and  he  was  equally 
entitled  to  the  application  of  the  rule  that  his  declination 
to  permit  his  wife  to  be  a  witness  should  not  in  any  man- 
ner prejudice  him  or  be  used  against  him  on  the  trial  {Peo- 
ph  V.  Heacock,  10  CaL  App.  456,  [102  Pac.  543].)  In  mak- 
ing the  foregoing  comment  the  prosecuting  officer  was  guilty 
of  prejudicial  misconduct  which  counsel  for  the  defendant 
immediately  called  to  the  attention  of  the  court,  and  requested 
that  the  jury  be  instructed  to  disregard  it.  The  court  did  not 
give  such  an  instruction  as  the  defendant  asked  and  was  en- 
titled to  have  given. 

Had  the  trial  of  this  cause  proceeded  with  that  degree  of 
decorum  and  courtesy  which  should  regulate  the  conduct  and 
attitude  of  respective  counsel  in  the  trial  of  causes  in  courts 
of  justice,  the  two  instances  of  misconduct  on  the  part  of  the 
prosecuting  officer  to  which  we  have  referred  might  not  have 
been  sufficient  in  themselves  to  warrant  a  reversal  and  justify 
the  retrial  of  this  cause,  particularly  in  view  of  the  fact  that 
the  defendant  was  only  found  guilty  of  petty  larceny;  but  a 
reading  of  the  entire — and  much  too  voluminous — ^record  dis- 
closes a  degree  of  persistence  on  the  part  of  the  prosecuting 
officer  in  the  repetition  of  questions  clearly  objectionable,  and 
evidently  intended  to  discredit  and  degrade  the  defend- 
ant and  his  witnesses  in  the  eyes  of  the  jury,  which  should 
not  have  the  approval  which  would  attend  the  affirmance 
of  a  verdict  in  some  measure  doubtless  influenced  by  them. 
Nor  should  the  fact  that  counsel  for  the  defendant  was  also 
seriously  at  fault  in  repeated  and  exasperating  objections  to 
the  admission  of  evidence  which  was  clearly  competent  as  sup- 
porting the  prosecution's  theory  of  the  case,  much  as  such 
conduct  is  to  be  deprecated,  suffice  to  furnish  an  excuse  for 
the  misconduct  of  the  prosecuting  officer.  The  only  method 
which  this  court  knows  for  preventing  the  spread  of  such 
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abuses  is  that  of  compeUing  the  retrial  of  causes  in  wliioh 
they  occur. 
Judgment  and  order  reversed. 

Lennon,  P.  J^  and  Kerrigan,  J.,  eoncorred* 


[CiT.  No.  1921.    fieeoBd  Appellate  Distriet— April  18,  1916.] 

PEANK  BLOOD,  Petitioner,  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  THE  STATE  OP  CALIFORNIA 
et  al.,  Respondents. 


WOBKMEN'8  GOMPENSATION  AOT-^OONSTBUOnON  OF— CASUAL  EMPLOT 

The  Workmen'f  CompenBation,  Iiurarance,  and  Safety  Aet  does 
not  indade  a  person  whose  employment  is  casual  and  not  in  the 
.  nana!  course  of  the  trade,  bnsiness,  profession,  or  oeeapation  of 
his  employer;  and  one  employed  to  apply  two  eoats  of  paint  to 
the  house  of  his  employer,  the  employer  to  furnish  the  painting  ma- 
terials and  the  employee  to  receive  a  certain  amount  per  diem,  the 
employment  not  being  for  any  definite  period  of  time,  but  the  work 
being  such  as  would  reasonably  be  done  within  two  weeks,  is  not  en- 
titled to  recover  for  accidental  injuries  sustained  the  iirst  day  of  his 
employment,  resulting  in  temporary  total  disability,  and  the  Indua- 
trial  Accident  Commission  has  no  jorisdietion  to  award  eompon- 
sation  for  such  injuries. 
lb. — ^Dehnition  or  ''Casual.'' — ^The  ordinary  signifieation  of  the  wor4 
"casual"  is  vomething  which  comes  without  regularity,  and  is 
occasional  and  incidental,  as  distinguished  from  ''regolar,'*  ^'wjm' 
tomatic,*'  "periodic,"  and  "certain«'' 

APPLICATION  originally  made  in  the  Distriet  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of  Certi- 
orari to  review  an  award  made  by  the  Industrial  Accident 
Commission. 

The  facts  are  stated  in  the  opinion  of  the  eonrt 

James  R.  Choate,  and  W.  C.  Shelton,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

CONRBY,  P.  J. — ^This  is  a  proceeding  in  eerHorari  to  r^ 
riew  an  award  made  by  the  Industrial  Accident  Commission. 
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The  petitioner,  Frank  Blood,  owned  a  two-story  frame  build- 
ing at  Huntington  Park,  in  Los  Angeles  County,  consisting 
of  a  storeroom  below  and  two  flats  above,  one  of  the  flats 
being  oecnpied  by  the  owner.  Blood  employed  one  W.  F. 
Heck,  a  house  painter  by  trade,  to  apply  two  coats  of  paint 
to  the  house.  Blood  was  to  furnish  the  painting  materials 
and  pay  Heck  at  the  rate  of  $3.50  per  day.  The  employment 
was  not  for  any  definite  period  of  time,  but  the  evidence 
shows  that  the  work  would  reasonably  have  been  done  within 
two  weeks.  During  the  first  day  of  his  employment  Heck 
was  accidentally  injured  and  suffered  a  temporary  total  dis- 
ability, on  account  of  which  an  award  in  his  favor  was  made 
by  the  commission. 

On  behalf  of  petitioner  it  is  contended  that  in  making  any 
allowance  whatever  the  commission  acted  in  excess  of  its 
jurisdiction,  because  the  employment  of  the  applicant  for 
compensation  was  "both  casual  and  not  in  the  usual  course 
of  the  trade,  business,  profession,  or  occupation  of  his  em- 
ployer." (Workmen's  Compensation,  Insurance,  and  Safety 
Act,  sec.  14,  [Stats.  1913,  p.  284].)  We  think  it  must  be  con- 
ceded that  the  employment  was  not  in  the  usual  course  of 
any  business  of  the  employer.  There  is  absolutely  no  evi- 
dence that  Blood  was  engaged  in  any  business  which  in  its 
usual  course,  if  at  all,  called  for  the  employment  of  house 
painters. 

Under  the  British  Workmen's  Compensation  Act  of  1906, 
the  word  "workman''  "does  not  include  a  person  whose  em- 
ployment is  of  a  casual  nature  and  who  is  employed  otherwise 
than  for  the  purpose  of  the  employer's  trade  or  business." 
As  to  both  clauses  within  the  quotation,  it  will  be  observed 
that  there  is  a  material  difference  between  the  language  used 
in  the  British  act  and  that  of  the  California  statute.  Com- 
menting upon  a  very  similar  difference  between  the  Massa- 
chusetts and  the  British  acts,  the  supreme  court  of  Massa- 
chusetts has  said  that  this  difference  in  phraseology  must  be 
regarded  as  deliberately  designed,  and  that  its  effect  is  to 
narrow  the  scope  of  the  Massachusetts  act  as  compared  with 
the  English  act.  "No  one  whose  employment  is  'casual'  can 
recover  hei^  while  there  one  whose  employment  is  'of  a  cas- 
ual nature'  comes  within  the  act,  provided  it  is  also  for  the 
purpose  of  the  employer's  trade  or  business.  It  is  possible 
that  a  distinction  as  to  the  character  of  the  employment  may 
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be  founded  upon  the  difference  between  the  modifying  word 
' casual'  used  in  our  act,  and  the  words  'of  a  casual  nature' 
in  the  English  act.  The  phrase  of  our  own  act  tends  to  in- 
dicate that  the  contract  for  service  is  the  thing  to  be  analyzed, 
in  order  to  determine  whether  it  be  casual,  while  in  the  Eng- 
lish act  the  nature  of  the  service  rendered  is  the  decisive  test. 
This  distinction  appears  to  have  been  made  the  basis  of 
decision  in  Knight  v.  BuckniU,  6  B.  W.  G.  C.  160  (1913) ; 
W.  C.  &  Ins.  Bep.  175;  57  Sol.  Jo.  245."  (In  re  Gay- 
nor,  217  Mass.  86,  [L.  B.  A.  1916A,  863,  104  N.  B. 
339].)  In  the  same  Massachusetts  decision  it  is  noted 
that  the  ordinary  signification  of  the  word  *' casual/'  as 
shown  by  the  lexicographers,  is  something  which  comes  with- 
out regularity,  and  is  occasional  and  incidental ;  that  its  mean- 
ing may  be  more  clearly  understood  by  referring  to  its  anto- 
nyms, which  are,  "regular,"  "^stematic,"  "periodic,"  and 
"certain."  Tested  by  this  distinction,  the  eontraot  of  em- 
ployment of  Heck  by  the  petitioner  to  paint  his  house  was 
casual.  It  was  a  mere  occasional  and  incidental  contract,  not 
constituting  or  connected  with  any  regular,  systematic,  peri- 
odic, or  eertain  business. 

The  supreme  oourt  of  Massachusetts  afterward  referred  to 
the  Qaynor  ease  as  foUowi:  "In  addition  to  what  was  said 
there  it  may  be  of  importance  (in  determining  whether  in  a 
particular  case  the  ^employment  is  but  casual')  to  have  in 
mind  the  reason  for  this  limitation  upon  the  class  of  persons 
who  are  entitled  to  the  benefits  of  the  Workmen's  Compen- 
sation Act.  The  scheme  created  by  the  Workmen's  Compen- 
sation Act  is  a  scheme  of  insurance  in  which  the  premiums 
to  be  paid  by  the  employer  are  based  upon  the  wages  paid 
by  him  to  his  employees.  It  may  have  been  thought  imprac- 
ticable to  work  out  a  scheme  of  insurance  if  persons  who  are 
only  occasionally  employed  are  to  be  included  among  those 
insured."     (In  re  Cheevers,  219  Mass.  244,  [106  N.  E.  861].) 

It  appears  to  us  that  the  Massachusetts  decisions  we  have 
referred  to  are  based  upon  sound  reasoning,  and  may  well 
be  applied  in  the  interpretation  of  our  own  statute.  We, 
therefore,  have  reached  the  conclusion  that  the  employment 
of  the  applicant  Heck  named  in  the  proceedings  here  under 
review  was  of  a  nature  which  did  not  entitle  him  to  compen- 
sation for  his  injury. 
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In  view  of  the  preceding  decision,  it  is  not  necessary  for  us 
to  consider  petitioner's  other  propositions;  which  were  (1), 
that  the  amount  of  the  award  was  determined  under  a  section 
of  the  statute  which  is  not  applicable  to  the  ease^  and  (2)  that 
the  award  was  procured  by  fraud. 

The  award  under  review  is  annulled. 

JameSi  J.,  and  Shaw,  J.,  concurred* 


[dr.  Ne.  1695.    Flnt  AppeDste  Diftriet— ApiO  14,  IMA.] 

HANNAH  ROSENTHAL  et  aL,  Appellants,  ▼.  L.  BAUER 
ct  al..  Defendants;  NATIONAL  BREWING  COMPANT 
(a  Corporation),  Respondent 

Ouabamtt^Patmxnt  or  'Bmnn  Bssbtid  nr  Lbass— OoNSTiuonov^— * 
A  guam&ty  attached  to  s  lease  of  real  pfopertj  for  the  period 
•f  tea  jean  at  a  monthlj  rental  of  aiz  hundred  dollan  for  the 
flrvt  Are  jeara  and  leven  hundred  dollaia  for  the  leeond  Ave 
jiazB,  whieh  indemnifiee  the  leeeore  for  a  breach  of  the  covenant 
to  paj  the  rent  reserved  "in  the  iam  of  thirtj-eiz  hundred  dol- 
lan,*' and  a  resolution  authorizing  the  execution  of  such  guarantj 
hj  the  corporation  guarantor,  which  provides  that  such  guaran^ 
be  executed  "for  the  sum  of  $3,600,  being  for  six  months'  rent  at 
1600  per  month/'  are  to  be  construed  as  covering  onlj  against 
defaults  bj  the  lessees  during  the  flnt  Ave  jears^  whoa  the  reat 
was  six  hundred  dollan  per  month. 

1^  OoNTRAor— Bbpugnanoob — ^How  Imtibfbeted. — The  tvpugnaacieo 
ef  a  contract  must  be  reconciled,  if  possible,  bj  giving  te  them  such 
am  interpretation  as  wiU  make  them  effective  and  at  the  same  time 
■nbordinate  to  the  general  intent  and  purpose  of  the  contract  con- 
sidered and  construed  in  its  entirety. 

LKr— Inconsistent  Wobds  and  Phbasu— Whxn  BsjECTBD.^Particular 
words  and  phrases  ia  a  contract  may,  for  the  sake  of  interpreta- 
tion, be  rightlj  rejected  only  when  they  an  inconsistent  with  its 
apparent  purpose  and  the  obvious  intent  of  the  parties. 

In.— Action  fob  Bboovbbt  ow  Bint— Evidencb— ^iboumstancbs  Sxm- 
BOUNDiNO  EzxouTiON  07  GuAKANTT-— Habmliss  Ebbob. — In  an 
action  brought  against  the  lessees  and  the  guarantor  to  recover 
unpaid  nnt,  error,  if  any,  in  the  ruling  sustaining  an  objection 
to  a  question  propounded  to  a  witness  by  plaintiff's  counsel,  call- 
ing for  the  dnumstances  attending  the  execution  of  the  guaranty, 
was  harmless,  where  subsequently  aU  of  the  circumstances  preced- 
ing and  attending  the  execution  of  the  lease,  the  original  guaranty, 
aad  the  resolution  was  admitted  in  evidence  without  objection. 
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APPEAL  from  a  judgment  of  the  Superior  Ooort  of  ths 
City  and  County  of  San  Frandaeo,  and  from  an  order  doijr* 
ing  a  new  triaL    George  A.  Sturtevant^  Judge. 

The  facta  are  atated  in  the  opinion  of  the  court. 

Charles  A.  Shurtlefl^  and  J.  O.  De  Forest^  for  Appdianla. 

Marcus  Bosenihal,  for  Respondent. 

LENNON,  P.  J.— On  July  12,  1906,  the  plaintifls,  aa  les- 
sors, and  the  defendants  Bauer  and  Saehau,  as  lesseesi  en- 
tered into  a  lease  of  certain  real  property  for  a  period  of  im 
years  from  the  date  of  the  acceptance  of  a  building  to  be 
erected  upon  the  real  property,  at  a  monthly  rental  of  six 
hundred  dollars  for  the  first  five  years  and  seven  hundred 
dollars  for  the  remaining  five  years.  The  lessors  insisted 
upon  a  guaranty  for  the  payment  of  the  rent  reserved,  and 
accordingly  the  lessees  Bauer  and  Sachau  procured  a  written 
guaranty,  expressed  upon  a  separate  paper,  purporting  to  be 
signed  by  the  National  Brewing  Company,  which  was  attached 
to  the  lease,  and  which  was  in  the  following  words  and  fig- 
ures: 

''Enow  all  men  by  these  presents  that  for  and  in  eonsid- 
oration  of  the  execution  of  the  within  lease  by  the  parties  of 
the  first  part,  and  in  consideration  of  one  dollar  to  it  paid, 
the  undersigned,  the  National  Brewing  Company,  a  corpora- 
tion, duly  incorporated  under  and  by  virtue  of  the  laws  of 
the  State  of  California,  does  hereby  guarantee  to  said  les- 
sors, parties  of  the  first  part,  the  payment  of  the  rent  re- 
served in  said  lease  and  the  performance  of  the  covenants 
and  conditions  to  be  performed  by  the  parties  of  the  second 
part,  in  the  sum  of  thirty-six  hundred  ($3,600)  dollars;  and 
hereby  agrees  that  it  will  indemnify  said  lessors,  parties  of 
the  first  part,  in  said  sum  against  any  loss  or  damage  which 
they  or  either  of  them  might  incur  by  reason  of  the  breach 
of  any  of  the  covenants  of  said  lease  by  said  parties  of  the 
second  part. 

"Dated  July ,  1906. 

"National  Brewiko  Co. 
**By  Qboegb  p.  Volb, 

''SecreUry.'* 
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The  lessors  expressed  dissatisfaction  with  the  guaranty 
thus  drawn  and  delivered  in  so  far  as  it  failed  to  reveal  the 
corporate  authority  for  its  execution,  and  returned  it  to  the 
B'dcretary  of  the  corporation  defendant  with  the  request  that 
the  authority  for  its  execution  be  evidenced  by  a  resolution 
of  the  board  of  directors  of  said  corporation.  Thereupon  the 
board  of  directors  of  said  defendant  adopted  and  ex- 
pressed upon  a  separate  paper,  which  was  attached  to  the 
lease  and  guaranty  as  originally  drafted,  the  following  reso- 
lution: 

"San  Francisco,  Cal.,  July  12,  1906. 

"At  a  special  meeting  of  the  board  of  directors  of  this 
association,  held  at  this  office  7262  Fulton  street,  at  9  oVlock 
A«  M.  July  12,  1906,  it  was  resolved  that  the  secretary  of  this 
corporation  be  authorized  to  sign  that  certain  guaranty  on 
lease  of  L.  Bauer  and  John  Sachau  with  Hannah  Rosenthal, 
Amelia  Waterland,  Fannie  Bernard  and  Rose  Oser,  for  the 
torn  of  $3,600,  being  for  six  months'  rent  at  $600  per  month. 

"There  being  no  further  business  it  was  resolved  to  ad- 

JOUZIL 

"Gbobob  F.  Volz,     (Seal) 

"Secretary/' 

After  the  execution  and  deUyery  of  the  lease  in  question, 
with  the  guaranty  as  originally  drafted  and  the  resolution 
attached  thereto,  the  tenants  Bauer  and  Sachau,  on  the  nine- 
teenth day  of  January,  1907,  when  the  building  referred  to 
in  the  lease  was  completed  and  accepted,  entered  into  the 
possession  of  the  demised  premises,  and  paid  rent  under  the 
terms  of  the  lease  to  July  13,  1913,  after  which  date  they 
refused  to  pay  further  rent.  Plaintiffs  brought  this  action 
against  Bauer  and  Sachau,  as  lessees,  and  the  National  Brew- 
ing Co.  as  guarantor,  to  recover  seven  hundred  dollars,  the 
rent  from  July  19th  to  August  19th,  under  the  terms  of  the 
lease,  which  provided  that  during  the  second  five  years  the 
rent  reserved  should  be  in  that  amount.  The  defendants 
Bauer  and  Sachau  defaulted,  and  judgment  was  rendered 
and  entered  against  them  in  favor  of  the  plaintiffs,  but,  upon 
the  issue  of  the  guaranty  judgment  was  rendered  in  favor  of 
the  eorporation  defendant,  and  the  appeal  is  by  plaintiffs 
from  that  judgment  and  from  an  order  denying  a  new  trial. 

The  appeal  comes  here  on  the  judgment-roll  and  a  state- 
ment of  the  case.    The  statement,  however,  does  not  purport 
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to  present  all  of  the  evidence  adduced  upon  the  trial  of  the 
ease,  and  apparently  is  limited  to  a  recital  of  ''the  evidence 
eoneeming  tiie  relative  time  of  the  execution  of  the  guaranty 
and  the  certificate  of  resolution.'' 

In  addition  to  alleging  the  execution  of  the  lease  and  the 
breach  by  the  defendants  Bauer  and  Sachau  of  the  covenant 
to  pay  the  rent  reserved  therein  for  the  month  above  men- 
tioned, the  plaintiff's  complaint  for  cause  of  action  against 
the  corporation  defendant,  pleaded  and  relied  upon  the  al- 
leged execution  and  delivery  of  the  guaranty  in  the  sum  of 
three  thousand  six  hundred  dollars  as  originally  drafted,  and 
made  no  reference  to  the  resolution  of  the  corporation  defend- 
ant authorizing  and  embodying  a  guaranty  for  the  payment 
of  six  months'  rent  at  six  hundred  dollars  per  month.  The 
answer  of  the  defendant  denied  the  execution  and  delivery 
of  the  guaranty  as  originally  drafted  and  pleaded  in  the 
plaintiff's  complaint,  and  then  averred  that  although  it  had 
authorized  a  guaranty  to  the  plaintiffs  for  the  payment  of 
the  first  six  months'  rent  reserved  under  the  lease  in  the  sum 
of  three  thousand  six  hundred  dollars,  yet  such  guaranty  had 
never  been  executed  and  was  never  delivered  to  the  plaintiffs. 

The  trial  court  in  its  findings  of  fact,  after  finding  the  exe- 
eation  of  the  lease  and  the  breach  of  the  covenant  to  pay  the 
rent  reserved  in  the  sum  of  seven  hundred  dollars  for  the 
month  commencing  July  19,  1913,  and  ending  August  19, 
1913,  in  effect  found  that  the  original  guaranty  and  the  reso- 
lution were  attached  to  the  lease  when  it  was  finally  delivered 
to  plaintiffs;  that  the  original  guaranty  and  the  resolution 
were  executed  by  and  between  the  same  parties;  that  the 
subject  matter  of  the  lease  was  the  same,  and  that  they  and 
the  lease  were  parts  of  substantially  one  transaction. 

It  is  conceded  that  these  findings  necessarily  involve  the 
implied  finding  that  the  original  guaranty  and  the  resolution 
constituted  but  a  single  contract  of  guaranty.  (Civ.  Code, 
see.  1642.) 

These  are  the  fundamental  findings  in  the  case;  and 
whether  or  not  they  support  the  judgment  is  the  primary 
question  presented  upon  the  appeid.  The  determination  of 
that  question  depends  upon  the  construction  to  be  given  to 
the  contract  of  guaranty.  Evidently  the  trial  court  construed 
it  to  mean  that  the  corporation  defendant  had  thereby  obli- 
gated itself  to  guarantee  only  the  payment  of  the  rent  n- 
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served  for  six  months  during  the  first  five  years  of  the  lease 
not  to  exceed  the  sum  of  three  thousand  six  hundred  dollars, 
at  six  hundred  dollars  per  month;  that  is  to  say,  the  trial 
court  in  effect  found  that  the  corporation  defendant,  by  its 
contract  of  guaranty,  only  obligated  itself  to  indemnify  the 
plaintiffis  against  such  default  in  the  lessees'  payment  of  the 
rent  reserved  as  might  occur  during  the  first  five  years  of  the 
lease,  when  the  rent  reserved  was  fixed  at  six  hundred  dollars 
per  month. 

This,  we  think,  is  the  correct  construction  to  be  given  to 
the  guaranty.  We  cannot  bring  ourselves  to  agree  with  the 
construction  contended  for  by  counsel  for  the  plaintiffs,  to 
the  effect  that  the  guaranty  contemplated  and  covered  any 
default  of  the  lessees  in  the  payment  of  the  rent  reserved 
without  regard  to  whether  such  default  occurred  during  the 
first  five  years,  when  the  rent  was  fixed  at  six  hundred  dollars 
per  month,  or  during  the  second  five  years,  when  the  rent  was 
fixed  at  seven  hundred  dollars  per  month.  This  construction 
of  the  guaranty  cannot  be  sustained  without  doing  violence 
to  the  general  rule  of  construction  which  requires  that  the 
repugnancies  of  a  contract  must  be  reconciled,  if  possible,  by 
giving  to  them  such  an  interpretation  as  will  make  them  ef- 
fective and  at  the  same  time  subordinate  to  the  general  intent 
and  purpose  of  the  contract  considered  and  construed  in  its 
entirety.  (Civ.  Code,  sec.  1652.)  Particular  words  and 
phrases  in  a  contract  may,  for  the  sake  of  interpretation,  be 
rightly  rejected  only  when  they  are  inconsistent  with  its  ap- 
parent purpose  and  the  obvious  intent  of  the  parties.  (Civ. 
Code,  sec.  1654.)  That  dause  of  the  resolution  which  limits 
the  liability  of  the  corporation  defendant  for  the  lessees'  de- 
fault in  the  payment  of  the  rent  reserved  to  ''six  months  at 
six  hundred  dollars  per  month"  is  not,  in  our  opinion,  incon- 
sistent with  the  general  purpose  of  the  contract,  nor  antago- 
nistic to  the  intent  of  the  parties  as  gathered  from  the  con- 
tract of  guaranty  in  its  entirety.  To  provide  security  for 
the  payment  of  the  rent  reserved  to  the  extent  of  three  thou- 
sand six  hundred  dollars  was  the  obvious  purpose  of  the  con- 
tract of  guaranty  and  the  apparent  intent  of  the  parties. 
The  clause  of  the  contract  referred  to,  and  which  counsel  for 
plaintiffiEi  would  have  us  reject,  is  in  general  accord  with  the 
purpose  of  the  contract,  and  is  not  necessarily  opposed  to  the 
main  intent  of  the  parties  as  gathered  from  the  contract  of 
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guaranty  considered  aa  a  whole.  The  original  gaaranty  con- 
tracts to  indemnify  the  plaintiffs  for  a  breach  of  the  covenant 
of  the  lease  to  pay  the  rent  reserved  ''in  the  sum  of  thirty-six 
hundred  dollars  ($3,600)/'  and  that  sum  is  the  aggregate  of 
six  months'  rent  at  six  hundred  dollars  per  month. 

There  is,  therefore,  no  good  reason  for  rejecting  that  clause 
of  the  contract  which  purports  to  limit  the  liability  of  the 
corporation  defendant  to  defaults  in  the  payment  of  rent 
which  might  occur  during  the  first  five  years  of  the  life  of 
the  lease.  Retaining  this  clause  the  trial  court's  construction 
of  the  contract  does  not  involve  an  absurdity.  It  reconciles, 
in  subordination  to  the  main  intent  of  the  parties,  the  repug- 
nancy, if  any,  existing  between  the  terms  of  the  original 
guaranty  and  the  resolution;  it  is  reasonably  practicable  and 
gives  effect  to  every  part  of  the  contract  Such  construction, 
therefore,  must  be  sustained.  (Civ.  Code,  sees.  1638,  1650, 
1652.) 

Whatever  the  uncertainty  existing  between  the  original 
guaranty  and  the  resolution,  it  is  readily  removed  by  a  resort 
to  the  statutory  rules  of  construction,  and  therefore  the  rule 
that  any  uncertainty  existing  in  the  language  of  a  contract 
must  be  ''interpreted  against  the  party  who  caused  the  un- 
certainty to  exist''  cannot  be  invoked  in  aid  of  plaintiffs* 
construction  of  the  contract  of  guaranty.  (Civ.  Code,  sec 
1654.) 

The  error,  if  any,  in  the  ruling  of  the  trial  court  sustaining 
an  objection  to  a  question  propounded  to  a  witness  by  plain- 
tiffs' counsel,  calling  for  the  circumstances  attending  the  exe- 
cution of  the  guaranty,  was  harmless,  for  the  reason  that 
subsequently  all  of  the  circumstances  preceding  and  attend- 
ing the  execution  and  delivery  of  the  lease,  the  original  guar- 
anty, and  the  resolution  were  admitted  in  evidence  without 
objection. 

The  judgment  and  the  order  appealed  from  are  afiSrmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 
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[Crim.  No.  623.    Hist  Appellate  Court.— April  24,  1916.] 

THE  PEOPLE,  Respondent,  v.  JOHN  W.  McINERNBT, 

Appellant. 

CuumAL  Law— AssAuiyr  With  Intent  to  Commit  BoroEST— Plead- 
wo  AND  Pboof. — Although  the  prosecution  alleges  in  the  informa- 
tion thai  an  aasaolt  with  intent  to  commit  robbery  was  committed 
with  a  deadly  weapon,  to  wit,  a  loaded  revolyer,  it  is  not  limited 
to  the  proof  of  that  particular  form  and  means  of  assault,  and 
where  the  evidence  is  otherwise  sufficient  to  justify  a  conviction, 
the  fact  that  it  was  not  proven  that  the  sssault  was  made  with  a 
deadly  weapon,  to  wit,  a  loaded  revolver,  does  not  render  the  ver- 
dict unsupported  by  the  evidence,  as  the  words  "with  a  deadly 
weapon,  to  wit,  a  loaded  revolver"  may  be  treated  as  surplusage. 

Id.~In8TRUCTI0N8 — ^Pbopee  Befusau — In  such  a  ease  there  is  no  error 
in  refusing  instructions  ashed  by  the  defendant  touching  alleged 
defect  in  proof  as  to  the  use  of  the  particular  weapon  at  the  time 
ef  the  assault;  nor  of  instructions  which  were  substantially  eov- 
ered  by  others  given. 

Id.— iNSUinciENT  Becord  on  Appeai<. — ^Where  there  ia  no  affirmatiTe 
showing  am  to  whether  or  not  certain  instructions  were  in  fact 
given,  the  appellate  court  must  resolve  the  uncertainty  of  the  ree- 
ord  in  favor  of  supporting  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    Oeorge  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court; 

Benjamin  L.  McEanl^,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attomey-Oeneral,  for  Respondent. 

THE  COURT.— The  appellant  was  eonyicted  upon  the 
charge  of  assault  with  intent  to  commit  robbery,  and  appeals 
from  the  judgment  and  order  denying  his  motion  for  a  new 
trial. 

The  charging  part  of  the  information  was  as  follows:  ''As- 
laolt  with  intent  to  commit  robbery,  committed  as  follows: 
The  said  John  W.  Mclnemey  on  the  10th  day  of  May, 
A.  D.  1915,  at  the  said  city  and  county  of  San  Francisco, 
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State  of  California,  did  then  and  there  willfully,  unlawfully, 
feloniously  and  with  force  and  yiolence  and  with  a  deadly 
weapon,  to  wit:  a  loaded  revolver,  make  an  assault  in  and 
upon  the  person  of  one  Frank  O.  Beutler  with  the  felonious 
intent  then,  there  and  thereby,  by  force,  violence  and  intimi- 
dation, to  seize,  steal,  take  and  carry  away  the  money,  goods 
and  chattels  of  the  said  Frank  O.  Beutler  from  the  person  and 
immediate  presence  and  against  the  will  of  the  said  Frank 
G.  Beutler.*'  Upon  the  trial  the  evidence,  while  otherwise 
sufficient  to  justify  a  conviction,  was  insufficient  to  show  that 
the  defendant  made  the  assault  in  question  ''with  a  deadly 
weapon,  to  wit,  a  loaded  revolver'';  and  the  appellant  here 
contends  that  his  conviction  cannot  therefore  be  sustained, 
for  the  reason  that  the  prosecution  having  alleged  in  its  in- 
formation that  the  assault  in  question  was  made  "with  a 
deadly  weapon,  to  wit,  a  loaded  revolver,"  it  was  limited  to 
the  proof  of  that  particular  form  and  means  of  assault. 

We  cannot  agree  with  this  contention.  The  information  was 
entirely  sufficient  to  satisfy  the  requirement  of  the  statute 
as  to  the  charge  of  assault  with  intent  to  commit  robbery 
without  the  inclusion  in  it  of  any  language  descriptive  of  the 
means  by  which  the  party  assaulted  was  put  in  fear,  or  of  the 
form  of  force  and  violence  used  to  produce  that  condition. 
The  words  in  the  information  ''with  a  deadly  weapon,  to  wit, 
a  loaded  revolver,"  were  therefore  surplusage  which  might 
have  been  omitted  entirely  from  it  without  affecting  its  suffi- 
ciency in  any  way.  This  being  so,  we  understand  the  rule  of 
law  to  be  that  when  such  matter  may  be  omitted  entirely  with- 
out affecting  the  charge  against  the  defendant  it  may  be  con- 
sidered as  surplusage  and  disregarded,  especially  where  the 
particular  allegation  was,  as  in  this  case,  pleaded  under  a 
videlicet  (22  Cyc.  448,  and  cases  cited). 

As  to  the  appellant's  contention  that  the  court  refused  to 
give  certain  instructions  asked  by  the  defendant,  it  may  be 
said  that  as  to  those  instructions  requested  by  him  touching 
the  foregoing  alleged  defect  in  proof  as  to  his  use  of  a  par- 
ticular weapon  at  the  time  of  the  assault,  such  instructions 
were  properly  refused ;  and  as  to  the  other  instructions  which 
the  defendant  requested  and  which  were  not  given,  we  find 
that  with  one  exception  they  are  substantially  covered  by 
other  instructions  which  the  court  gave.  The  exception  has 
reference  to  an  instruction  asked  by  the  defendant  as  to  the 
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right  of  the  jury  to  base  a  reasonable  doubt  upon  the  de- 
fendant's proof  of  good  reputation.  The  record  shows  that 
the  instruction  is  marked  as  "given"  by  the  trial  judge;  but 
it  is  not  included  in  the  clerk's  transcript  purporting  to  set 
forth  the  full  charge.  There  is  no  afSrmative  showing,  how- 
ever, as  to  whether  or  not  the  instruction  was  in  fact  given, 
and  this  being  so,  we  must  resolve  the  uncertainty  of  the 
record  in  favor  of  supporting  the  judgment 
Judgment  and  order  afiSrmed* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  22,  1916. 


[Crim.  Ne.  619.    lint  Appellate  DUtriet.— Aprfl  24,  1916.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  L.  CHERRY, 

Appellant. 

caiMiNAL  Law — Bobbut — Aboumint  of  Distbiot  Attobnit — Bkteb- 

BNOB  TO  ABBBST  OF  DlFBNDANT'S  WlFl— WHBN  NOT  PBEJUDICIAL.^ 

In  a  prosecution  for  robbery,  it  is  not  prejudicial  misconduct  on 
the  part  of  the  district  attorney  in  argument  to  call  attention  to 
the  interest  of  defendant's  wife,  and  to  the  fact  that  she  is  under 
arrest  and  out  on  bail,  where  it  is  conceded  that  the  jury  must 
have  known  that  the  was  jointly  charged  with  the  defendant  ia 
the  crime,  and  the  evidence  shows  that  she  was  a  party  thereto. 
(d. — Alleged  Misoonouct  of  Goubt — When  not  Shown. — In  a  prose- 
ention  for  robbery,  where  the  jury  after  retiring,  failed  to  agree, 
and  on  being  called  before  the  court  attempted  to  learn  how  the 
court  would  regard  a  recommendation  for  probation,  intimating 
that  a  verdict  could  be  reached  if  such  reconunendation  should 
be  acted  upon  favorably,  but  the  court  stated  that,  while  it  would 
be  glad  of  any  recommendation,  it  would  not  promise  to  follow 
it,  and  that  it  was  the  duty  of  the  jury,  irrespective  of  what  pun- 
ishment would  follow,  to  find  its  verdict  from  the  law  as  given 
by  the  court  and  applied  to  the  facts,  and  the  jury  thereafter 
rendered  a  verdict  of  guilty  with  a  recommendation  for  probation, 
it  cannot  be  contended  that  the  court  coerced  the  jury  into  find- 
ing a  verdict  of  guilty;  nor  can  such  contention  be  made  upon 
the  ground  that  the  court,  in  urging  the  jury  to  reach  a  verdict, 
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referred  to  the  time  eonsumed  in  the  trial  and  the  large  expense 
incurred  therein,  the  eonrt  sajing  nothing  to  indicate  what  the 
verdict  ehould  be. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  Frank 
B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  J.  Wyman,  Geo.  J.  McDonough,  Rose  &  Silverstein,  and 
A.  C.  Cunha,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attomey-Gteneral,  for  Respondent 

THE  COURT.— The  defendant  in  the  court  below  and  ap- 
pellant herein  was  tried  and  convicted  on  a  charge  of  robbery. 
On  the  twenty-ninth  day  of  June,  1915,  the  prosecuting  wit- 
ness, Herman  Hirsch,  met  Mrs.  Hazel  Cherry,  the  wife  of  the 
appellant  herein,  in  the  city  of  Oakland,  who  invited  him  to 
visit  her  home.  A  few  days  thereafter  the  defendant  did  so, 
and,  after  being  there  a  short  time,  was  induced  by  Mrs. 
Cherry  to  enter  her  bedroom.  Mrs.  Cherry  seated  herself 
upon  the  bed,  and  upon  her  invitation  Hirsch  did  likewise, 
when  almost  immediately  the  defendant  rushed  in,  revolver 
in  hand,  and  after  threatening  to  send  Hirsch  ''over  the  road 
for  ten  years,"  took  from  him  a  watch  and  one  hundred  dol- 
lars. The  defendant,  however,  almost  immediately  returned 
the  watch,  and  then  ordered  Hirsch  to  leave  the  house. 

At  the  trial  the  defendant's  wife  was  a  witness  in  his  be- 
half, and,  upon  the  argument  of  the  cause  to  the  jury,  the 
district  attorney  during  the  course  of  his  remarks,  said: 
''Take  into  consideration  the  interest  which  the  defendant's 
wife  has  in  this  case,  keeping  in  mind  all  the  time  that  she 
is  under  arrest  at  the  present  time  and  out  on  bail."  Coun- 
sel for  the  defendant  concedes  that  the  jury  must  have  known 
that  the  defendant's  wife  was  jointly  charged  with  him  in 
the  crime  for  which  the  defendant  was  on  trial ;  the  evidence 
in  the  record  shows  that  she  was  a  party  thereto ;  and  while 
it  may  not  show  that  she  was  at  the  time  of  the  trial  under 
arrest  and  out  on  bail,  still  we  are  unable  to  perceive  how  the 
3omment  of  the  prosecuting  officer  could  have  prejudicially 
affected  the  rights  of  the  defendant. 
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One  of  the  contentionB  of  the  appellant  is  that  the  trial 
judge  coerced  the  jury  into  finding  a  verdict.  This  point  haa 
no  more  merit  than  the  one  just  discussed.  After  the  jury 
had  been  deliberating  upon  their  verdict  during  several  hours, 
the  judge  caused  them  to  be  brought  into  court,  and  upon  in- 
quiry learned  how  they  stood  numerically,  and  that  in  the 
opinion  of  some  members  of  the  jury  no  verdict  in  all  proba- 
bility would  be  reached.  Before  again  retiring,  the  foreman 
of  the  jury  apparently  attempted  to  learn  how  the  court 
would  regard  a  recommendation  for  probation,  intimating 
that  if  the  jury  were  satisfied  that  the  court  would  be  gov- 
erned by  such  a  recommendation  a  verdict  in  all  probability 
would  be  quickly  reached,  whereupon  the  court  stated:  ''All 
you  have  to  do  is  to  find  a  verdict ;  you  take  the  law  as  given 
you  by  the  court,  and  apply  the  facts  of  the  case  to  the  law ; 
and  after  you  have  reached  a  conclusion,  while  the  court 
would  be  glad  of  any  recommendation  which  you  have  to 
make,  the  court  could  not  promise  you  that  it  would  follow 
your  recommendation.  ...  If  you  have  arrived  at  a  conclu- 
sion as  to  the  facta,  it  is  your  duty,  irrespective  of  what  pun- 
ishment  would  follow,  to  find  the  facts  and  report  them  to  the 
court."  Ultimately  the  jury  brought  in  a  verdict  of  guilty 
of  robbery,  requesting  the  court  to  place  the  defendant  on 
probation.  Upon  the  reading  of  the  verdict  and  recommenda- 
tion, the  court  provoked  a  colloquy,  during  which  for  a  time 
it  looked  very  much  as  if  some  of  the  jurors  would  say  that 
they  had  voted  for  a  verdict  of  guilty,  believing  and  under- 
standing that  the  court  would  be  bound  by  their  recommen- 
dation as  to  probation ;  but  nothing  the  court  had  said  justi- 
fied any  such  understanding;  and  before  finally  dismissing 
the  jury  he  took  pains  to  learn  that  they  understood  and  in- 
tended that  the  recommendation  attached  to  their  verdict 
carried  no  binding  force  on  the  court. 

In  this  same  connection,  viz.,  the  appellant's  contention  that 
the  jury  were  coerced  into  their  verdict,  it  is  true  that  the 
court  did,  in  urging  the  jury  to  reach  a  verdict,  refer  to  the 
time  consumed  in  the  trial  and  the  large  expense  incurred 
therein;  but  there  is  nothing  in  the  record  which  warrants 
the  assertion  that  the  jury  were  unduly  urged  or  at  all 
coerced  into  rendering  their  verdict  against  the  defendant. 
The  court  said  nothing  to  indicate  what  the  verdict  should  be. 
Its  remarks  were  fair  and  guarded,  and  were  made  for  the 
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commendable  purpose  of  having  the  jury  labor  honestly  and 
faithfully  to  arrive  at  a  verdict  if  possible,  and  thus  terminate 
the  litigation.    This  did  not  constitute  error. 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  affirmed. 


[Crlm.  No.  SIS.    First  App#aiats  Dittriet— April  S4,  1916.] 

THE  PEOPLE,  Respondent,  v.  NORMAN  H.  MATSON, 

Appellant. 

CBIMmAL  LAW-^LiBXL— OONrUOnNO  EVmXNOI— YSBDIOT  CONCLUSIVBi^* 

In  ft  prosecution  for  libel,  where  there  ie  s  enbetantisl  eoniliet  ia 
the  evidence  npon  the  matters  eonstitnting  the  Ubely  the  Terdict 
of  the  juiy  wiU  not  be  disturbed  on  ftppeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County,  and  from  an  order  denying  motion  in 
arrest  of  judgment  and  motion  for  a  new  trial.  R.  H.  Lati- 
mer, Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourL 

Nathan  C.  Coghlan,  and  Edwin  V.  McEenzie,  for  Appel- 
lant 

U.  S.  Webby  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent 

THE  COURT.— Appeal  from  judgment  of  oonviction  of 
libel,  and  from  orders  denying  motion  in  arrest  of  judgment 
and  motion  for  a  new  trial. 

The  libel  for  which  the  defendant  in  this  case  was  convicted 
consisted  practically  of  three  separate  statements  contained  in 
an  article  published  in  a  newspaper,  the  first  of  which  charged 
specifically  and  positively  that  one  James  P.  Arnold,  the 
prosecuting  witness — ^and  who  was  the  chief  of  police  of  the 
city  of  Richmond — ^had  been  receiving  ten  dollars  per  week 
from  one  Jean  Martin,  a  prostitute;  the  second  was  to  the 
effect  that  Jean  Martin  had  said  that  she  had  paid  ten  dol- 
lars a  week  to  Arnold  for  police  protection;  and  the  third 
was  that  said  Arnold  had  attempted  to  sell  to  Jean  Martin 
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for  the  sum  of  ten  thousand  dollars  a  lot  in  the  city  of  Rich- 
mond which  was  of  the  value  of  seven  hundred  dollars  only, 
and  also  that  he  had  be^n  in  the  habit  of  visiting  gambling 
houses. 

We  are  satisfied  that  there  is  a  substantial  conflict  in  the 
evidence  concerning  what  Jean  Martin  may  have  said  in  re- 
gard to  the  payment  of  ten  dollars  a  week  to  Arnold;  and  we 
are  also  satisfied  that  there  is  evidence  in  the  record  sustain- 
ing the  finding  of  the  jury  implied  from  their  verdict  that 
Jean  Martin  did  not  pay  ten  dollars  a  week  to  Arnold.  True, 
that  finding  is  baaed  on  the  testimony  of  Arnold  and  of  Jean 
Martin ;  but  it  is  testimony  standing  in  the  record  which  the 
jury  was  entitled  to  believe  if  they  saw  fit  under  the  instruc- 
tions of  the  court;  and  if  they  believed  it  it  is  sufficient  to 
support  the  verdict. 

The  conflict  in  the  evidence  on  the  other  phase  of  the  case 
practically  takes  the  matter  out  of  the  hands  of  this  court, 
because  in  the  presence  of  such  conflict  we  will  not  interfere 
with  the  conclusion  reached  by  the  jury. 

With  reference  to  the  alleged  misconduct  of  the  district  at- 
torney, while  the  distriot  attorney  should  not  have  made  the 
argument  as  contained  in  the  record,  nevertheless  we  are  not 
satisfied  that  it  was  of  such  a  grievous  character  as  to  influence 
the  verdict,  or  that  it  contributed  in  any  material  degree 
thereto. 

No  error  appearing  in  the  recordi  the  judgment  and  order 
appealed  from  are  affirmed. 


[dr.  No.   1819.    First  Appellate  INstrict.— Aprfl  25,  1916.] 

ROSE  J.  Mcpherson,  Respondent,  v.  EBERHARD  TAN- 
NING  COMPANY,  Appellant. 

OOMTBAOT   OF   PUKCHASB   OF  LAND — EZEBOISX  OF  OPTION — TkNDEB— IN- 

TEBE8T — SuFFiciZNCT  OF  EviDKNGE.— It  if  held  in  this  aetion  that 
the  eFidenee  was  Bufficient  to  sustain  the  findings  of  the  trial 
eoort  with  respect  to  the  exercise  of  an  option  to  purchase  land, 
and  also  that  the  interest  should  be  computed  up  to  the  time  of 
the  tender  only. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J.  B. 
Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  G.  Tompkins,  for  Appellant. 

H.  C.  Jones,  and  W.  F.  James,  for  Bespondent. 

THE  COUBT.— The  court  is  of  the  opinion  that  the  evi- 
dence sustains  the  finding  of  the  trial  court  with  respect  to 
the  exercise  of  the  option  to  purchase  the  land ;  and  the  court 
is  also  of  the  opinion  that  the  finding  of  the  trial  court  that 
the  interest  should  be  computed  up  to  the  time  of  the  tender 
only  is  justified  and  sustained  by  the  evidence.  It  is  conceded 
by  counsel  for  the  respondent  that  the  judgment  should  be 
modified  so  as  to  provide  for  a  personal  judgment  against  J. 
C.  McPherson  for  the  sum  of  $805,  with  interest  up  to  the 
time  of  the  tender. 

The  judgment  is  therefore  modified  so  as  to  provide  for  a 
personal  judgment  against  said  J.  C.  McPherson  for  the  sum 
of  $805,  with  interest  up  to  the  time  of  the  tender,  and  the 
trial  court  is  hereby  directed  to  so  modify  the  same;  in  all 
other  respects  the  judgment  is  affirmed,  the  appellant  to 
recover  its  costs  of  this  appeaL 


[Civ.  No.  1828.    Flrit  Appellate  Distrlet.— April  26,  1918.] 

BOY  AEEBS,  Appellant^  v.  GABL  BAPPE,  Bespondent 

GoMTRAGiv— Sale  of  Jxwelet  Businiss — Aoseement  not  to  Enqaob 
IN  SiMiLAB  Business — Evidenoe — ^Breach  of  Contract. — ^A  eon- 
tract  in  which  it  was  agreed  that  the  seller  of  a  jewelry  business 
would  not  engage  in  the  same  business  in  the  city  in  which  such 
business  was  being  conducted,  for  the  period  of  twenty  years^ 
either  for  himself  or  as  the  employee  of  another,  and  that  if  he 
did  so  he  would  respond  in  liquidated  damages  in  a  specified  sum, 
is  Tiolated  by  the  opening  of  another  jewelry  store  in  the  same 
city  under  the  name  and  sign  of  the  son  of  the  seller  in  the  build- 
ing owned  by  the  latter^  who  personally  snperintended  the  fitting 
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up  of  the  store,  furnished  all  money  for  the  purchase  of  the  stoek, 
and  for  a  considerable  period  of  time  after  the  opening  of  the 
store  did  all  of  the  finer  and  more  extensiye  repair  work  in  the 
store  premises  and  collected  and  receipted  for  the  monej  paid  for 
such  work. 

lb,— ^NfntAOT  NOT  TO  ENOAQX  IN  BUSINESS  POB  TWBNTT  YXASS — TiMS 

NOT  Unbxasonabub. — ^A  eontraet  not  to  engage  in  the  same  business 
for  the  period  of  twentj  years  in  the  eitj  in  which  a  business  sold 
was  conducted  is  not  Yoid  on  the  ground  that  the  time  is  unreason- 
ably long,  where  the  successors  in  interest  of  the  buyer,  after  the 
lapee  of  six  years  of  the  time,  are  still  conducting  the  original 
business. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wyckoff  &  Oardner,  for  Appellant. 

George  P.  Burke,  for  Respondent 

THE  COUBT.— This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant  in  an  action  brought  by  the  plaintiff 
to  recover  the  sum  of  three  thousand  dollars  as  stipulated 
damages  upon  a  contract  between  the  defendant  and  the 
predecessors  in  business  of  the  plaintiff  made  in  partial  re- 
straint of  trade. 

The  facts  of  the  case  are  substantially  these:  Carl  Bappe, 
the  defendant  in  this  action,  for  many  years  conducted  in  the 
city  of  Watsonville  a  jewelry  store  known  as  Rappe's  Jewelry 
Store.  After  building  up  the  business  he  sold  his  store  and 
the  goodwill  of  the  establishment  in  the  year  1905  to  a  certain 
firm,  and  in  connection  with  the  sale  entered  into  a  written 
contract  agreeing  that  he  would  not  engage  in  the  same  busi- 
ness in  the  city  of  Watsonville  for  the  period  of  twenty  years, 
either  for  himself  or  as  the  employee  of  another,  and  that  if 
he  did  so  he  would  respond  in  liquidated  damages  to  the  ex- 
tent of  three  thousand  dollars.  The  purchasers  took  posses- 
sion of  the  store,  and  after  conducting  its  business  for  a  time 
the  firm  dissolved,  and  one  of  its  members  became  the  owner 
of  the  establishment.  Later  on  he  sold  to  the  plaintiff  herein, 
transferring  by  the  sale  the  goodwill  of  the  business,  and 
Bome  time  later  indorsing  and  transferring  the  particular 
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contract  in  restraint  of  Bappe's  right  to  conduct  a  like  busi- 
ness in  that  town.  The  plaintiff  thereafter  continued  to  con- 
duct the  jewelry  business  at  its  established  place.  In  the 
month  of  April,  1912,  another  jewelry  store  was  opened  in 
Watsonville  under  the  name  and  sign  of  '' Herbert  Bappe, 
jeweler."  Herbert  Bappe  was  the  son  of  the  defendant  Carl 
Bappe;  and  it  is  the  said  defendant's  connection  with  the 
opening  and  conduct  of  said  store  which  constitutes  the 
gravamen  of  the  plaintiff's  daim  in  this  action. 

The  evidence  educed  at  the  trial  shows  the  following  facts 
with  reference  to  the  defendant's  connection,  activities,  and 
interest  in  the  establishment  and  conduct  of  said  store,  which 
facts  are  in  the  main  extracted  from  the  statements  of  the 
defendant  and  his  son  Herbert  Bappe  while  upon  the  witness- 
stand,  and  which  are  in  the  record  substantially  without 
contradiction.  These  facts  are  that  the  defendant  owned  the 
building  in  which  the  said  jewelry  store  was  opened  and  con- 
ducted under  the  name  of  his  son ;  the  defendant  personally 
superintended  the  fitting  up  of  the  store;  the  defendant  fur- 
nished all  the  money  for  the  purchase  of  the  stock  of  goods 
and  personally  selected  and  purchased  the  stock ;  the  defend- 
ant advanced  such  additional  moneys  as  were  needed  from 
time  to  time  in  the  conduct  of  the  business.  The  defendant's 
son  kept  no  bank  account,  and  the  defendant  gave  his  son 
checks  on  his  own  bank  account  from  time  to  time  to  pay  the 
bills  of  the  store.  The  defendant  consulted  with  his  son  and 
advised  him  as  to  the  purchase  of  goods.  At  the  time  of  the 
opening  of  the  store  the  son  of  the  defendant  was  not  a  jeweler 
and  had  no  experience  or  expertness  in  the  conduct  of  such 
an  establishment.  At  the  time  the  store  was  opened  an  an- 
nouncement card  was  prepared,  printed,  and  generally  cir- 
culated in  the  community  announcing  the  opening  of 
"Bappe's  Jewelry  Store,"  and  signed  "Bappe  the  Jeweler." 
The  defendant  knew  of  the  preparation  and  contents  and  cir- 
culation of  said  circular,  and  consulted  and  advised  with  his 
son  as  to  the  list  of  people  to  whom  it  should  be  sent.  When 
the  business  was  opened  the  defendant  was  the  only  watch- 
maker or  jeweler  connected  with  it  or  employed  in  the  store. 
For  a  considerable  period  after  the  store  was  opened  the  de- 
fendant openly  worked  in  the  store  at  a  bench  in  the  front 
of  the  store  and  facing  the  show-window,  where  he  would  be 
conspicuous  to  passers-by  and  customers.    During  a  consider* 
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able  period  following  the  opening  of  the  store  the  defendant 
did  all  of  the  finer  and  more  expensive  repair  work  done  in 
the  establishment  while  sitting  at  this  bench  in  view  of 
passers-by,  and  collected  and  receipted  for  the  money  paid 
for  such  work,  and  in  fact  during  the  first  year  the  store  was 
opened  made  fully  two-thirds  of  the  sales  and  collections,  and 
spent  the  larger  portion  of  his  time  during  business  hours 
behind  the  counter  or  at  work  at  his  bench  in  the  store. 

From  these  practically  undisputed  facts  this  court  is  com- 
pelled to  the  conclusion  that  the  evidence  establishes  without 
substantial  contradiction  that  the  defendant,  by  his  foregoing 
acts  and  conduct  in  connection  with  the  establishment  of 
another  jewelry  store  under  the  name  of  his  son,  violated  the 
spirit  and  letter  of  his  contract  made  with  the  predecessors  of 
the  plaintiff  and  to  which  the  latter  succeeded  both  by  the 
purchase  of  the  goodwill  of  the  former  business,  and  by  the 
assignment  to  him  of  said  contract,  and  that  the  defendant 
has  thus  rendered  himself  liable  to  pay  the  stipulated  damages 
provided  in  said  contract. 

The  respondent  urges  in  support  of  the  judgment  of  the 
trial  court  that  there  is  a  sufficiently  substantial  conflict  in  the 
evidence  to  sustain  such  judgment;  but  upon  an  examination 
of  the  entire  record  we  are  satisfied  that  whatever  conflict 
there  may  be  in  minor  portions  of  the  evidence  educed  at  the 
trial,  the  essential  facts  above  set  forth  are  practically  undis- 
puted, and  that  this  being  so  there  is  no  such  substantial  con- 
flict as  would  justify  this  court  in  sustaining  the  judgment. 

The  respondent  further  contends  that  the  contract  in  par- 
tial restraint  of  trade  upon  which  this  action  was  predicated 
is  void  for  the  reason  that  it  provides  for  an  unreasonable 
length  of  time  during  which  the  defendant  must  refrain  from 
engaging  in  business.  We  cannot  agree  with  this  contention. 
Section  1674  of  the  Civil  Code  provides  that  ''One  who  sells 
the  goodwill  of  a  business  may  agree  with  the  buyer  to  refrain 
from  carrying  on  a  similar  business  within  a  specified  county, 
city  or  a  portion  thereof  as  long  as  the  buyer  or  any  person 
deriving  title  to  the  goodwill  from  him  carries  on  a  like  busi- 
ness therein.''  The  evidence  shows  that  the  plaintiff  is  still 
engaged  in  conducting  the  original  business  under  a  title 
thereto  and  to  the  goodwill  thereof  derived  from  the  persons 
to  whom  the  defendant  sold  the  same,  and  with  whom  such 
contract  was  made,  and  that  about  six  years  intervened  be- 
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tween  the  time  of  such  original  sale  and  the  time  of  the  open- 
ing of  the  second  store.  We  think  that  these  facts  bring 
the  case  clearly  within  the  provisions  of  the  above  section  of 
the  code,  and  also  within  the  line  of  cases  holding  similar  con- 
tracts to  be  valid.  (Brown  v.  Kling,  101  Cal.  295,  299,  [35  Pac. 
995] ;  City  Carpet  etc.  Works  v.  Jones,  102  Cal.  506,  [36  Pac 
841] ;  Ragsdale  v.  Nagle,  106  Cal.  332,  [39  Pac  628] ;  Shafer 
V.  Sloan,  3  Cal.  App.  337,  [85  Pac  162].) 
For  the  foregoing  reasons  the  judgment  is  reversed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  22,  1916. 


[CHt.  No.  1888.    Fint  Appellate  District.— April  27,  191C] 

ROBERT    J.    RILEY,    AppeUant,    v.    EVENING    POST 
PUBLISHING  COMPANY  (a  Corporation),  Respondent 

LlBEI/— PXTBLICATION      CONCEBNINO     DlVOBOl      AonON— ACCUSATION     OF 

"AmNiTT"— Pleading — Suiticisnct  of  COhplaint.— A  complaint 
in  an  action  for  libel  based  upon  the  publication  of  an  article  in 
a  newspaper  having  reference  to  a  divorce  action,  which  alleges 
that  it  was  stated  in  ouch  article  that  the  husband  in  his  complaint 
in  such  action  accused  his  wife  of  having  two  affinities,  of  which 
the  plaintiff  was  one,  and  which  statement  is  alleged  to  be  false, 
states  a  cause  of  action,  and  is  not  a  fair  and  trne  report,  without 
malice,  of  a  judicial  proceeding. 

ID.—PLXA  OF  Pbivileoi— DKicuBEsa.— In  aetiou  for  libel  the  plea  ef 
privilege  is  defensive  matter  which  cannot  be  raised  on  demurrer 
unless  the  complaint  afirmativelj  shows  that  the  report  complained 
of  as  libelous  is  a  fair  and  true  report,  without  malice,  of  a  ju- 
dicial proceeding. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Milton  A.  Nathan,  for  Appellant. 

C.  H.  Wilson,  for  Respondent 
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THE  COURT.— This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant  in  an  action  for  libel  rendered  upon 
the  order  of  the  court  sustaining  a  demurrer  to  the  plaintiff's 
second  amended  complaint,  the  plaintiff  having  declined  to 
further  amend  his  pleading. 

The  plaintiff's  said  complaint  aUeges  that  the  defendant,  a 
corporation,  is  the  owner  and  publisher  of  a  certain  news- 
paper of  general  circulation  known  as  '^The  San  Francisco 
Post";  that  on  or  about  the  twenty-eighth  day  of  April,  1913, 
one  Patrick  Farrelly  commenced  an  action  for  divorce  against 
his  wife.  Flora  Farrelly,  in  the  superior  court  of  the  city 
and  county  of  San  Francisco,  and  on  June  19,  1913,  filed  an 
amended  complaint  therein,  to  which  on  August  19,  1913,  his 
said  wife  filed  an  answer  and  cross-complaint;  that  on  August 
20,  1913,  the  defendant  caused  to  be  published  in  said  news- 
paper an  article  having  reference  to  said  divorce  action,  which 
article  is  set  forth  in  full  in  said  complaint,  and  wherein, 
under  sensational  headlines,  it  is  stated  that  Patrick  Farrelly 
in  his  complaint  in  said  divorce  action  accuses  his  wife  of 
having  two  ^'afSnities,"  of  whom  this  plaintiff  is  named  as 
one,  who  visited  his  home  in  his  absence;  it  is  also  stated  that 
the  wife  charges  in  her  pleadings  that  her  relations  with  Riley 
(the  plaintiff  herein)  were  not  without  the  knowledge  of  her 
husband.  The  complaint  in  this  action  further  alleges  that 
said  publication  was  false,  libelous,  malicious  and  defamatory, 
and  also  avers  that  the  term  "afflmity,"  as  used  in  said  article 
and  applied  to  the  plaintiff  therein,  has  a  definite,  provin- 
cial, and  local  meaning,  viz.,  that  it  designates  a  person  who 
bears  an  illicit  sexual  relation  to  another  person  of  the  op- 
posite sex ;  and  that  said  defendant  in  said  publication  used 
said  word  in  that  sense,  and  intended  thereby  to  publish  and 
assert  that  said  Patrick  Farrelly  accused  the  said  plaintiff  of 
having  illicit  sexual  relations  with  his  wife,  and  that  the 
same  was  in  fact  so  understood  by  the  readers  of  said  article. 

It  seems  perfectly  plain  to  this  court  that  a  complaint 
couched  in  the  foregoing  terms  states  a  cause  of  action  for 
libel;  and  that  it  does  not  appear  upon  the  face  thereof  that 
the  article  published  by  the  defendant  in  said  newspaper  was 
"a  fair  and  true  report,  without  malice,  of  a  judicial  proceed- 
ing," and  was  for  that  reason  a  privileged  publication.  On 
the  contrary,  it  clearly  appears  that  said  publication,  in  so  far 
as  it  states  that  Patrick  Farrelly  in  said  divorce  action  accuses 
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this  plaintiff  of  having  sexual  relations  with  Farrelly's  wife, 
is  false,  libelous,  malicious,  and  defamatory.  In  actions  for 
libel  the  plea  of  privilege  is  defensive  matter,  which  cannot 
be  raised  on  demurrer  unless  the  complaint  affirmatively 
shows  that  the  report  complained  of  as  libelous  is  a  fair  and 
true  report,  without  malice,  of  a  judicial  proceeding;  and,  as 
we  have  seen,  the  exact  opposite  appears  upon  the  face  of  this 
complaint. 

It  follows  that  the  judgment  must  be  reversed  with  instme- 
tions  to  the  trial  court  to  overrule  the  defendant's  demurrer 
to  the  second  amended  complaint,  and  it  is  so  ordered. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  27,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  June  26, 1916. 


[CIt.  No.  1640.    Fint  Appellsta  Diitriet— April  t7,  1016.] 

ALBERT    ANDERSON,    Respondent,    ▼.    MONTICELLO 
STEAMSHIP  COMPANY  (a  Corporation),  Appellant. 

Neguoence— Injury  to  Bjjlob  Ybou  Danoebous  Hxavino  Lin»— 
Liability  of  Ownzb  of  Vessel.— The  owner  of  a  Tessel  is  liable 
in  damages  for  personal  injuries  reeeired  bj  a  saflor  employed  on 
the  vessel  from  being  stmek  hj  the  sharp  point  of  a  steel  spike 
in  the  end  of  a  heaving  line  which  was  thrown  ashore  to  him  for 
the  purpose  of  mooring  the  Tessel,  where  it  is  idiown  that  saeh  Una 
was  not  made  up  aeeording  to  enstom  bj  the  members  of  the  erew 
from  larger  coils  of  rope  supplied  to  them  for  that  purpose,  but  was 
one  furnished  bj  the  owner  to  the  plaintiff  and  his  fellow-emplojeeB 
at  the  time  thej  entered  its  service. 

Ib.~Masteb  anb  Sebvant— Duty  to  Fubnish  Safb  Afflianobs. — ^It  Is 
the  dutj  of  the  emplojer  to  furnish  reasonablj  safe  and  suitable 
appliances  for  the  use  of  his  emplojees  in  the  partieular  sendee  la 
which  thej  are  engaged,  and  to  keep  sueh  appliances  in  a  ressonable 
state  of  repair. 

IB.— Dangeb  of  Emfloymkiit  wot  AssuicBD.— Ib  aa  aetlea  te  reeoTer 
damages  for  suek  injuries  it  eannot  be  contended  that  the  r^*Ht*ff 
assumed  the  risk  incident  te  the  appliance,  where  it  is  shown  that  tks 
nature  of  its  defeet  and  danger  of  its  use  were  not  obrious,  and  tliat 
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the  plaintiff  had  never  in  fact  been  ealled  upon  to  perform  the  par- 
ticular dutj  which  either  required  the  use  bj  himself,  or  exposed  him 
to  the  danger  incident  to  the  use  by  othera,  of  the  heaving  line. 
Id. — ^Discovert  of  Dmcrs — Status  of  Sxevant. — ^A  eervant  if  not  re- 
quired to  use  anj  degree  of  care  or  diligeneo  to  discover  defecta  in 
an  apparatus  which  are  not  obvious^  and  ha  will  be  held  to  have  as- 
fumed  the  riak  onlj  where  he  knew,  and  will  be  held  to  have  known 
onlj  when  the  defect  was  so  obvious  that  he  must  have  known  or 
simplj  refused  to  open  his  eyes  and  see,  or  when  he  was  put  upon 
inquiry  by  some  discovery  or  suggestion  of  danger  which  was  gross 
negligence  for  him  to  neglect. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    W.  M.  Conley,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Raymond  Benjamin,  and  Stanley  Moore,  for  Appellant 

H.  W.  Hutton,  for  Bespondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  and 
order  denying  a  new  trial. 

The  plaintiff  was  a  sailor  employed  on  a  vessel  of  the  de- 
fendant named  ''Arrow/'  carrying  freight  and  passengers 
between  San  Francisco  and  Yallejo.  The  plaintiff  entered 
upon  this  employment  on  February  5,  1911.  On  the  night 
of  March  12,  1911,  he  was  sent  ashore  at  Yallejo  for  the  pur- 
pose of  catching  a  heaving  line  to  be  thrown  to  him  from  the 
vessel,  and  which  was  attached  to  the  hawser  with  which  it 
was  about  to  be  moored  at  the  defendant's  wharf.  The  end 
of  the  heaving  line  which  was  to  be  cast  ashore  had  in  it  an 
iron  or  steel  spike  about  a  quarter  of  an  inch  in  diameter  and 
about  six  inches  long,  around  which  the  rope  was  wound  and 
knotted  in  such  a  manner  as  to  leave  a  small  portion  of  the 
sharp  end  of  the  spike  exposed.  When  the  plaintiff  had  gone 
ashore  and  had  signified  to  one  of  his  fellow-employees  on  the 
vessel  as  to  about  where  he  was  the  line  was  thrown  in  his 
direction,  when  the  end  of  it  in  which  was  this  spike  struck 
the  plaintiff,  the  sharp  point  of  the  spike  penetrating  one  of 
his  eyes  and  destroying  the  sight  thereof.  The  evidence  in 
the  case  disclosed  that  this  particular  heaving  line  was  a  part 
of  the  equipment  of  the  vessel  at  the  time  the  defendant's  em- 
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ployment  began,  but  that  he  had  never  seen  or  used  it  before, 
this  being  the  first  time  he  had  been  called  upon  to  perform 
the  particular  duty  in  the  course  of  which  he  was  injured. 

The  plaintiff  recovered  judgment  for  the  sum  of  $1,621  and 
his  costs,  and  from  such  judgment,  and  the  order  denying  a 
new  trial,  the  defendant  prosecutes  this  appeal. 

The  evidence  in  the  case  discloses  that  it  was  the  custom 
of  the  defendant  from  time  to  time  to  have  its  heaving  lines 
made  up  as  needed,  the  work  of  preparing  them  for  use  being 
done  by  the  sailors  under  the  direction  of  the  master.  The 
evidence  also  sufSciently  discloses,  and  the  court  found,  that 
the  heaving  line  with  which  the  plaintiff  was  struck  and  in- 
jured was  not  a  reasonably  safe  or  suitable  appliance  for  the 
purpose  for  which  it  was  used;  that  while  the  ends  of  heav- 
ing lines  which  are  to  be  thrown  ashore  in  the  direction  where 
the  sailor  who  is  to  catch  or  lay  hold  of  them  is  supposed  to 
be  standing,  have  their  heaving  end  sometimes  weighted  with 
bags  of  sand  or  knots  made  out  of  their,  own  material,  or  even 
with  pieces  of  lead  completdy  inclosed  within  the  folds  of 
such  knots,  such  lines  so  prepared  are  reasonably  harmless, 
while  the  particular  line  used  on  this  occasion,  and  having  in 
its  heaving  end  the  exposed  sharp  point  of  an  iron  or  steel 
spike,  was  unusual  and  dangerous  to  any  person  liable  to  be 
struck  by  it  in  the  eourse  of  heaving  it  ashore.  The  evidence 
also  shows  that  heaving  lines  are  a  part  of  the  appliances 
usually  furnished  by  the  owners  of  such  vessels  for  the  use 
of  their  employees,  and  that  this  particular  heaving  line  was 
one  of  such  appliances  furnished  by  the  defendant  to  the 
plaintiff  and  his  fellow-employees  at  the  time  they  entered 
itsserviee. 

It  is  no  longer  necessary  to  dte  authorities  to  the  proposi- 
tion that  it  is  the  duty  of  the  employer  to  furnish  reasonably 
safe  and  suitable  appliances  for  the  use  of  his  employees  in 
the  particular  service  in  which  they  are  engaged,  and  to  keep 
such  appliances  in  a  reasonable  state  of  repair.  The  first  of 
these  duties  was  not  done  by  the  defendant  in  the  case  at  bar. 
Whatever  may  have  been  the  custom  of  having  its  heaving 
lines  made  up  from  time  to  time  by  the  members  of  the  ves- 
sel's crew  from  larger  coils  of  rope  supplied  them  for  that 
pxkrpose,  the  defendant  can  derive  no  comfort  from  it  in  this 
case,  since  the  undisputed  evidence  shows  that  this  particular 
heaving  line  was  not  made  up  either  by  the  plaintiff  or  by 
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any  of  his  fellow-employees,  but  was  famished  by  the  appel- 
lant to  them  at  the  time  of  their  employment.  Neither  can 
it  be  contended  that  the  plaintiff  assumed  the  risk  incident 
to  this  appliance,  for  two  reasons:  first,  the  nature  of  its  de- 
feet  and  danger  of  its  use  were  not  obvious;  second,  the  plain- 
tiff had  never  in  fact  been  called  upon  to  perform  the  par- 
ticular dut^  which  either  required  the  use  by  himself^  or 
exposed  him  to  the  danger  incident  to  the  use  by  others,  of 
this  heaving  line.  The  rule  declared  in  the  case  of  SUveira 
V.  Iversen,  128  Cal.  187,  [60  Pac.  687],  is  applicable  to  the 
facts  of  this  case:  ''The  employee  is  not  required  to  use  any 
degree  of  care  or  diligence  to  discover  defects;  he  will  be 
held  to  have  assumed  the  risk  only  where  he  knew,  and  will 
be  held  to  have  known  only  when  the  defect  was  so  obvious 
that  he  must  have  known  or  simply  refused  to  open  his  eyes 
and  see;  or  when  he  was  put  upon  inquiry  by  some  discovery 
or  suggestion  of  danger  which  was  gross  negligence  for  him 
to  neglect/'  And  in  the  case  of  Magee  v.  North  Pacific 
Coast  E.  R.  Co.,  78  Cal.  430,  437,  [12  Am.  St.  Eep.  69,  21  Pac. 
114],  the  court  says:  ''It  has  often  been  said  that  the  master 
is  not  liable  for  defects  in  such  things  to  a  servant  whose 
means  of  knowledge  thereof  were  equal  to  those  of  the  master. 
But  this  is  an  erroneous  statement  The  master  has  no  right 
to  assume  that  the  servant  will  use  such  means  of  knowledge, 
because  it  is  no  part  of  the  duty  of  the  servant  to  inquire  into 
the  sufficiency  of  these  things.  The  servant  has  a  right  to 
rely  upon  the  master's  inquiry  because  it  is  the  master's  duty 
90  to  inquire,  and  the  servant  may  justly  assume  that  all 
these  things  are  fit  and  suitable  for  the  use  which  he  is 
directed  to  make  of  them." 

The  appellant  undertakes  to  avoid  the  application  of  these 
principles  to  the  case  at  bar  by  the  contention  that  this  heav- 
ing line  was  in  the  nature  of  a  small  appliance,  such  as  the 
minor  tools  of  an  employment,  about  the  condition  of  which 
from  their  familiar  use  the  employee  knows  more  than  the 
employer ;  but  the  evidence  does  not  sustain  this  view.  There 
were  several  of  these  heaving  lines  upon  the  vessel,  but  they 
were  in  use  only  when  making  landings,  and  that  often  at 
night,  as  in  the  case  at  bar.  Moreover,  they  performed  an 
essential  function  in  the  operation  of  bringing  a  vessel  to  the 
dock,  and  in  their  way  were  as  important  an  appliance  as  the 
hawser  itself. 
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Considerable  space  is  devoted  in  the  briefs  of  respective 
counsel  to  the  discussion  of  the  iuty  of  inspection  resting 
upon  the  defendant  in  the  case  at  bar;  but  we  do  not  deem 
this  subject  germane  to  the  question  before  us,  for  the  reason 
that  the  nature  of  the  appliance  was  such  that  its  defect  and 
danger  were  inherent  in  its  construction,  and  were  present  at 
the  time  of  the  plaintiff's  employment,  and  would  not  be  in- 
creased or  diminished  by  use;  and  while  these  might  have 
been  discovered  by  a  proper  inspection  on  the  part  of  the  de- 
fendant, its  original  negligence  in  supplying  the  defective 
and  dangerous  appliance  would  not  be  either  added  to  or 
lessened  by  making  or  omitting  an  inspection. 

The  final  contention  of  the  appellant  is  that  the  plaintiff 
was  guilty  of  contributory  negligence  at  the  time  of  the  acci- 
dent by  coming  out  from  behind  a  pier  where  he  had  been 
standing  at  the  moment  the  heaving  line  was  thrown.  But 
upon  this  subject  the  evidence  is  conflicting,  and  the  finding 
of  the  trial  court  will  not  for  that  reason  be  disturbed. 

We  are  of  the  opinion  also  that  the  evidence  as  a  whole  is 
sufficient  to  sustain  the  findings  and  conclusions  of  the  court, 
and  we  discover  no  error  which  would  justify  a  reversal  of 
the  case. 

Judgment  and  order  afSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  eoncurred. 


[dr.  No.  1667.    Fint  AppeHata  Distriet.— April  87,  1016.] 

BANCA  COMMERCIALE  ITALIANA  DI  QBNOVA  (a 
Corporation),  Appellant,  v.  P.  SCHLEOEL  AND  COM- 
PANY (a  Corporation),  Bespondent 

Action  ttpon  Wbittkn  Imstbument— Puaozmo — SumamfOT  of  Cou- 
plaint—Gkneral  Dkmubbeb. — In  an  aetioii  between  tlie  original 
parties  to  a  written  inetrnment,  the  mbstanee  of  which  ia  pleaded, 
and  from  whieh  it  appeara  the  defendant  promised  and  agreed  to 
paj  the  sum  of  monqr  specified  in  the  instrnment,  for  Talne  received, 
whieh  upon  proper  demand  it  has  failed  and  refused  to  do,  the  com- 
plaint is  sufficient,  as  against  a  general  demurrer,  notwithstanding 
the  writing  maj  not  have  been  such  in  form  as  to  constitute  a 
negotiable  instrument. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  E.  Crothers, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cushing  &  Cushingy  and  William  S.  McEnight,  for 
Appellant. 

F.  H.  Dam,  for  Bespondent. 

LENNON,  P.  J.— This  action  was  commenced  by  plaintiff 
to  recover  from  the  defendant  the  amount  of  a  foreign  draft 
drawn  in  plaintiff's  favor  and  accepted  by  the  defendant.  A 
demurrer  to  the  original  complaint  was  sustained,  whereupon 
an  amended  complaint  was  filed  setting  out  more  fully  the 
circumstances  under  which  the  draft  was  drawn,  but  to  which 
a  general  demurrer  was  also  sustained  without  leave  to  amend. 
The  plaintiff  prosecutes  thisiippeal  from  the  judgment  there- 
upon entered  in  defendant's  favor. 

The  amended  complaint  alleges  that  on  February  13,  1913, 
Bonavera  &  Daffiene,  a  firm  in  Italy,  executed  and  delivered 
to  the  plaintiff  a  written  instrument  negotiable  in  form  and 
referred  to  in  said  pleading  as  a  bill  of  exchange,  whereby 
they  ordered  and  directed  defendant  to  pay  within  ninety 
days  after  sight  to  the  plaintiff  in  San  Francisco  the  sum  of 
f cs.  3745.90  lawful  mon^  of  the  Eepublic  of  France  in  law- 
ful money  of  the  United  States  at  the  rate  then  existing  in 
San  Francisco  for  sight  drafts  on  Paris;  that  a  bill  of  lading 
for  certain  goods  accompanied  said  draft,  which  was  to  be 
delivered  to  the  defendant  upon  its  presentation  and  pay- 
ment; that  thereafter  on  March  17,  1913,  the  plaintiff  de- 
livered said  bill  of  lading  to  the  defendant,  who  thereupon 
promised  and  agreed  to  pay  said  draft  or  bill  of  exchange, 
and  as  evidence  thereof  wrote  upon  the  face  of  said  document 
the  words  "Accepted  March  17,  1913.  P.  Schlegel  &  Co."; 
that  upon  delivery  to  it  of  the  said  bill  of  lading  the  said 
defendant  presented  the  same  to  the  carrier  having  in  charge 
the  goods  called  for  by  its  terms  and  of  which  the  sum  named 
in  said  draft  was  the  purchase  price,  and  received  possession 
of  the  same,  which  were  of  the  value  of  the  sum  specified  in 
said  draft;  that  on  June  5,  1913,  the  said  plaintiff  presented 
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said  bill  of  exchange  to  said  defendant  for  payment,  and  de- 
manded the  said  sum  of  fcs.  3745.90,  which  at  the  rate  then 
existing  in  San  Francisco  for  sight  drafts  on  Paris  was  of 
the  value  of  $723.85,  but  which  sum  the  defendant  has  re- 
fused and  failed  to  pay.  Wherefore  the  plaintiff  prays  judg- 
ment for  said  sum. 

The  demurrer  to  this  complaint  was  general  and  was  sus- 
tained by  the  trial  court. 

We  think  its  ruling  in  that  regard  was  error.  This  is  an 
action  between  the  original  parties  to  a  written  instrument, 
the  substance  of  which  is  pleaded,  and  from  which  it  appears 
the  defendant  promised  and  agreed  to  pay  the  sum  of  money 
specified  therein  for  value  received,  which  upon  proper  de- 
mand it  has  failed  and  refused  to  do.  Whether  or  not  the 
writing  was  such  in  form,  or  in  its  certainties,  as  to  constitute 
a  negotiable  instrument,  is  a  question  which  does  not  arise  on 
demurrer  in  an  action  between  the  original  parties  to  it  and 
which  is  not  presented  upon  the  record  before  lui ;  it  will  not 
therefore  be  considered  upon  this  appeal. 

The  objections  which  the  respondent  urges  to  the  complaint 
otherwise  all  apparently  go  to  matters  of  uncertainty  which 
would  not  avail  against  the  validity  of  a  non-negotiable  instru- 
ment, and  which  could  only  have  been  taken  advantage  of  in 
this  action  by  special  demurrer. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  overrule  the  defendant's  demurrer  to  the  amended 
complaint 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  oourt  on  June  26, 1916, 
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ICir.  No.  1696.    First  Appellate  Dittriet.— Aprfl  27,  1916.] 

CONSOLIDATED  MUSIC  COMPANY  (a  Corporation), 
Bespondent,  y.  JOSEPHINE  MOBBISON,  AppeUant 

Claim  and  Delivebt— Fleading — SurrioiiNOT  of  Gomplaint— Genxkal 
Dxi£UBREB. — In  an  action  to  recoyer  the  possesBion  of  a  certain 
musical  instrument  in  the  posseasion  of  the  defendant  under  a  con- 
tract of  conditional  sale,  the  complaint  if  sufficient  as  against  a  gen- 
eral demurrer  or  a  motion  for  judgment  upon  the  pleadings,  made 
upon  the  ground  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  where  the  plaintiff's  ownership  and  right 
to  possession  of  the  property  is  alleged,  notwithstanding  that  there 
is  no  averment  of  default  or  breach  of  contract  on  the  part  of  the 
defendant. 

iDir-PLEADIKO— Ut^mOUnXD   ANSWER   TO   YXRIIIXD   Ck)l£PLAINT— EmOT 

OF. — ^An  unyerified  answer  to  a  Torified  complaint  maj  be  treated  as 
sham  and  disregarded  on  a  motion  for  judgment  en  the  pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeiaco.    Thos.  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  E.  Colston,  for  Appellant 

Henry  O.  W.  Dinkelspiel,  and  John  B.  Jones,  for  Be- 
spondent 

THE  COUBT.— This  is  an  appeal  from  a  judgment  ren- 
dered  and  entered  in  favor  of  the  plaintiff  upon  motion  for 
judgment  on  the  pleadings.  The  action  was  upon  claim  and 
delivery  for  the  recovery  of  the  possession  of  a  certain  musical 
instrument.  The  complaint  was  verified,  and  alleged  that  the 
defendant  was  in  possession  of  such  instrument  under  a  con- 
tract of  conditional  sale;  that  the  contract  required  install- 
ments to  he  paid  thereon  at  certain  specified  times,  and  re- 
served title  in  the  plaintiff  until  the  purchase  price  thereof 
had  thus  been  fully  paid.  The  agreement  is  attached  to  the 
complaint.  It  is  not  specifically  averred  that  the  defendant 
is  in  default  in  making  these  payments,  but  the  complaint 
does  allege  that  the  plaintiff  is  the  owner  and  is  entitled  to 
the  immediate  possession  of  the  property,  and  that  the  defend- 
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ant  without  any  excuse  or  justification  withholds  from  the 
plaintiff  the  possession  of  the  same  after  demand  duly  made. 

To  this  verified  complaint  the  defendant  first  filed  a  general 
unverified  denial,  and  thereafter  filed  a  specific  and  also  un- 
verified answer,  denying  the  material  averments  of  the  com- 
plaint. The  plaintiff  thereupon  moved  for  judgment  on  the 
pleadings  upon  the  ground  that  the  defendant's  answer  was 
sham,  frivolous,  and  insufficient  to  constitute  a  defense  to  the 
action.  The  defendant  responded  to  this  motion  with  a 
counter-motion  for  judgment  in  her  favor  upon  the  pleadings 
upon  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  court  denied  the  defendant's  motion,  and  granted  the 
motion  of  the  plaintiff,  and  thereupon  gave  judgment  in  lis 
favor,  from  which  judgment  the  defendant  appeals. 

We  are  of  the  opinion  that  the  complaint  was  sufficient  as 
against  a  general  demurrer  or  as  against  the  defendant's 
motion  for  judgment  on  the  general  ground  that  it  failed  to 
state  a  cause  of  action.  It  is  true  that  said  complaint  did  not 
specifically  aver  a  breach  of  her  contract  on  the  part  of  the 
defendant;  but  it  did  contain  express  averments  of  plaintiff's 
ownership  and  right  to  the  possession  of  the  property.  This 
form  of  allegation  was  expressly  approved  in  actions  on  claim 
and  delivery  in  the  case  of  SummerviUe  v.  Stockton  MUling 
Co,,  142  Cal.  529-547,  [76  Pac.  243].  At  most  it  may  be  said 
that  the  complaint  was  uncertain ;  and  this  objection  could  not 
be  urged  under  the  general  ground  of  objection.  The  defend- 
ant's motion  for  judgment  on  the  pleadings  was  therefore 
properly  denied. 

The  defendant's  answer  to  the  plaintiff's  verified  complaint 
was  unverified,  and  the  court  was  for  that  reason  entitled  to 
disregard  and  treat  it  as  sham  upon  the  plaintiff's  motion  for 
judgment  on  the  pleadings.  This  it  did ;  and  in  so  doing  com- 
mitted no  error,  either  in  its  order  granting  such  motion,  or 
in  its  judgment  based  upon  a  complaint  which,  as  we  have 
seen,  stated  facts  sufficient  as  against  a  general  demurrer  to 
constitute  a  cause  of  action* 

Judgment  affirmed. 
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[GIt.  No.  1886.    Flni  Appellate  Dittriet— Aprfl  87, 1818.] 

ABTHiUB  STRAUSS,  Bespondent,  v.  OBOBGE  B.  MOWBT, 

Appellant. 

Monoir  vo»  Chanob  ow  Plaob  of  Tbial— SumonDroT  of  Affidavitb.^ 
It  ie  lield  thmt  the  alBdaTit  of  the  plaintiff  en  a  motion  for  a  change 
of  place  of  trial  in  this  action  ie  poeitiTe  in  eharaeter,  and  waa  luffi- 
eieat  te  raiie  a  lubstantial  eonfliet  on  the  qneition  of  def endanfe  red* 
denee,  for  which  reason  the  conclusion  of  the  trial  court  will  not  be 
distnrbed  on  appeaL 

APPEAL  from  an  order  of  the  Superior  Conrt  of  the 
City  and  County  of  San  Francisco  den3dng  a  motion  for  a 
change  of  place  of  trial.    Gteorge  E.  Grothers,  Judge. 

The  facts  are  stated  in  the  epinion  of  the  court 

J.  K.  Johnson,  for  Appellant 

Isaac  Frohman,  for  Bespondent 

THE  COUBT.— This  is  an  appeal  by  defendant  from  an 
order  denying  his  motion  for  a  change  of  the  place  of  trial. 
The  only  question  raised  on  the  appeal  is  the  sufficiency  of 
the  affidavit  of  the  plaintiff  touching  the  place  of  residence 
of  the  defendant,  it  being  the  contention  of  the  appellant  that 
the  statements  contained  in  said  affidavit  are  based  merely  on 
hearsay,  and  consequently  raised  no  conflict  with  the  state- 
ments contained  in  the  affidavit  of  the  defendant  It  is  quite 
plain,  however,  from  a  perusal  of  the  plaintiff's  affidavit  that 
the  statements  referred  to  are  positive  in  character,  and  not 
subject  to  the  criticism  of  the  appellant  in  the  respect  men- 
tioned. They  were  sufficient  to  raise  a  substantial  conflict  on 
the  question  of  the  defendant's  residence,  in  view  of  which 
the  conclusion  of  the  trial  court  will  not  be  disturbed  upon 
appeal. 

The  order  is  affirmed. 
eeosLiaw'-ee 
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[Or.  No.  1706.    Fbit  AfpeQate  Diatrlet— Aprfl  $7,  1916.] 

J.  M.  MOBBOW  et  al.,  Bespondents,  ▼.  OEOBOE  B.  WELLS, 

Appellant. 

VSNDOB  AND  POBOHASXB— iNaTALiLICSIIT  PaTMSNTS — SSOUBITT  OF  PaT- 
]£KMn   BT    CBOP    MOBTOAaB— AFPUGATION    OF   PftOOBIDfi.— Whoro   B 

eontmet  to  pnrehaia  land  provides  that  the  price  shall  be  paid  in 
BpeeHle  amonnte  at  epeciiied  times,  the  yendor  is  not  warranted  under 
the  terms  of  a  crop  mortgage  given  hj  the  vendees  to  seeure  the  paj- 
ments  of  sneh  amonnts,  in  applying  the  proceeds  of  the  whole  crop 
on  sneh  price,  where  it  is  shown  that  both  instruments  were  made  at 
the  same  time,  but  is  limited  in  makiag  such  application  bj  the  terms 
of  the  contraet 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Freano 
County.    EL  Z.  Auatin,  Judge. 

The  facta  are  atated  in  the  opinion  of  the  court 

L.  L.  Cory,  and  Shepard  &  Shepard,  for  AppeUants. 

Everts  &  Ewing,  and  Oallaher  &  Aten,  for  Beapondenta. 

LENNON,  P.  J. — ^Thia  action  waa  brought  to  recover  the 
sum  of  $1,080,  claimed  to  have  been  wrongfully  withheld  by 
defendant.  Plaintiffs  recovered  judgment  for  the  sum  of 
$859.69,  and  this  appeal  is  from  such  judgment. 

The  controversy  arose  out  of  the  sale  of  certain  lands  situ- 
ated in  the  county  of  Fresno,  the  facts  being  substantially  as 
follows:  On  the  fourth  day  of  March,  1912,  the  defendant, 
George  E.  Wells,  entered  into  a  written  contract  to  sell  to 
plaintifFs  the  land  in  question.  At  that  time  one  C.  B.  Dar- 
neal,  a  son-in-law  of  the  vendor  Wells,  waa  in  possession  of 
the  premises  under  a  certain  lease,  by  the  terms  of  which 
Dameal  had  agreed  to  properly  farm,  cultivate,  care  for,  and 
market  the  crop  of  fruit  growing  thereon  for  the  year  1912, 
and  waa  to  receive  for  his  services  one-half  of  the  proceeds 
thereof,  and  the  land  was  sold  subject  to  such  lease.  Dameal 
harvested  the  fruit  and  some  hay,  sold  the  same,  and 
accounted  to  Wells,  but  withheld  from  the  plaintiflSs  their 
share,  alleged  to  be  the  sum  sued  for.  By  the  terms  and  con- 
ditions of  the  contraet  of  sale  the  vendees  of  the  land,  plain- 
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ti£B3  herein,  agreed  to  pay  the  sam  of  $6,750  for  the  land  with 
interest  on  deferred  payments  at  the  rate  of  seven  and  one- 
half  per  cent  per  annmn.  In  substance  the  agreement  pro- 
vided for  the  payment  of  two  hundred  dollars  cash  in  ad- 
vance, balance  of  interest  payable  September  1,  1912.  All 
interest  thereafter  was  payable  in  advance  on  the  first  day  of 
September  of  each  year,  $250  on  the  principal  September  1, 
1913,  and  a  like  amount  each  year  thereafter  until  a  certain 
amount  was  paid,  when  a  new  arrangement  or  agreement  was 
to  be  made.  As  part  of  the  terms  of  the  contract  and  as 
further  security  for  the  payments  stipulated  for,  it  was  pro- 
vided that  plaintiffs  should  execute  to  the  defendant  Wells  a 
mortgage  on  the  crops  raised  on  the  premises,  said  mortgage 
to  oover  one-half  of  the  crops  for  the  year  1912,  and  to  extend 
to  all  of  the  crops  raised  during  certain  succeeding  years. 
In  conformity  with  this  clause  of  the  contract  a  crop  mort- 
gage was  executed  by  plaintiff  in  favor  of  defendant  Wells. 
At  or  about  the  time  specified  for  the  first  payment  under 
the  contract,  on  September  1,  1912,  defendant  Wells  became 
dissatisfied  with  the  contract,  and  the  record  shows  that  he 
endeavored  to  avoid  carrying  out  its  terms;  in  fact,  it  is  fairly 
manifest  that  he  concluded  to  treat  the  contract  as  at  an  end 
80  far  as  he  was  concerned,  and  from  that  time  on  he  man- 
aged the  property  as  his  own,  confusing  the  crops  with  those 
raised  on  his  home  place.  Ab  further  evidence  of  this  fact 
he  endeavored  to  evade  a  tender  due  from  the  purchasers,  who 
thereupon  deposited  the  same  to  his  credit  in  the  Union 
National  Bank  of  Fresno.  In  addition  to  this  it  is  in  evi- 
dence that  Wells  expressly  declared  that  he  considered  the 
contract  at  an  end. 

Defendant  seeks  to  escape  liability  for  the  performance  of 
the  contract  on  the  following  grounds:  (1)  It  is  their  claim 
that  it  was  the  duty  of  the  plaintiffs  to  care  for  and  protect 
the  growing  crops,  and  that  they  having  neglected  so  to  do, 
the  defendant  was  compelled  to  install  a  pumping  plant  and 
to  furnish  trays  and  sweat-boxes,  and  market  the  products  at 
his  own  expense ;  (2)  Because  of  the  fact  that  the  mortgage 
was  given  to  cover  the  whole  balance  of  the  purchase  price 
due  under  the  contract  of  sale,  that  the  vendor  was  entitled 
to  retain  all  the  sums  received  from  the  sale  of  the  fruity  and 
apply  them  on  the  contract. 
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With  reference  to  the  first  contention  it  is  sufficient  to  say 
that  the  trial  court  found  upon  conflicting  evidence  that  no 
boxes  or  trays  were  ever  furnished  by  defendant,  and  that  no 
pumping  plant  was  ever  installed  or  was  ever  needed  to  pro- 
tect the  crops.  This  finding  is  amply  supported  by  the  evi- 
dence, and  under  the  familiar  rule  cannot  be  disturbed  on 
appeal. 

Equally  untenable  is  the  second  contention.  In  the  very 
terms  of  the  contract  of  sale  the  amount  to  become  due  there- 
under was  definitely  provided  for.  The  mere  fact  that  the 
crop  mortgage  was  given  as  security  for  the  full  amount  due 
under  the  contract  does  not  thereby  qualify  the  express  terms 
of  the  contract  in  this  respect  These  two  instruments  were 
made  at  the  same  time  and  depended  upon  each  other,  and 
were  in  effect  one  contract  From  a  reading  of  the  two  in- 
struments it  is  clearly  manifest  that  the  intention  of  the  par- 
ties was  to  have  the  profits  of  the  land  insure  the  payments 
due  under  the  contract  according  to  the  terms  provided  for 
therein,  and  these  payments  were  specific  amounts  at  specified 
times. 

No  other  questions  are  presented. 

The  judgment  is  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  ooneurred« 

A  petition  to  have  the  cause  heard  in  the  supreme  eourli 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  26,  1916.  Shaw,  J.,  dissented 
from  the  order  denying  a  hearing  in  the  supreme  ooort 


[OiT.  No.  1718.    FInt  Appellate  Dbtriet— AprQ  87, 181S.] 

A.  C.  CROSBY,  Respondent,  v.  FRESNO  FRUIT  GROW- 
ERS'  COMPANY  (a  Corporation),  Appellant 

MosTOAOx  ON  Obowiko  Gbops— Dklitebt  to  Vaokdhq  AssocunoN— Yio- 
LATiON  OF  AoBEBMSNT— Lun  NOT  LosT.— The  licB  of  s  mortgage  cm 
a  crop  of  grapes  ie  not  loet  by  the  deliverj  of  the  erop  to  a  paeldiig 
house  for  marketing  bj  the  mortgagor  in  his  own  name  in  Tiolatioa 
•f  an  agreement  between  the  mortgagor  and  mortgagee  that  the  essf 
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■honld  be  delivered  in  the  same  of  the  mortgageei  ae  under  each  an 
agreement  the  mortgagor  ie  eonatitated  the  agent  of  the  mortgagee. 

Id. — Bkmoyal  or  Cbop  Independent  of  AoaiaifEWT^— Lnw  not  Lob^— 
Status  or  Gonbignxb  or  Mobtgagor. — The  lien  of  a  mortgage  on  a 
growing  erop  ie  not  lost  bj  the  wrongful  remoTal  of  the  erop  from 
the  land,  independent  of  any  agreement,  and  euoh  lien  itill  eadite 
againet  the  eoneignee  of  the  mortgagor,  unleea  he  ean  elothe  himaelf 
with  the  eharaeter  of  an  innocent  purehaaer  for  Taloe. 

I^^— Bbootbt  or  PB0CBID8  or  OtOF— Plbadino — ^EzBCunoN  or  MOBT- 
«Aoa — ^Denial  upon  Inpormation  and  Bxuep. — In  an  aetioa  bj  the 
mortgagee  against  the  eoneignee  of  the  mortgagor  to  reeoTor  the  pro- 
ceeds of  eueh  erop,  a  denial  upon  information  and  belief  of  the  exe- 
cution of  the  mortgage  suffieientlj  raises  the  issue,  notwithstanding 
the  defendant  had  eonstruetiTe  notice  of  its  reeordation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Freaoo  C!ounty,  and  from  an  order  denying  a  new  triaL 
H.  Z.  Aufltin,  Judge. 

The  facts  are  gtated  in  the  opinion  of  the  conrk 

Eyerte  &  Ewing,  for  Appellant 

O.  L.  Ayneeworth,  for  Respondent 

EEREIOAN,  J.— On  September  30,  1912,  A.  H.  Weyant, 
according  to  the  allegations  of  the  complaint,  was  indebted  to 
A.  C.  Crosby,  the  plaintiff,  in  the  sum  of  one  thousand  dol- 
lais,  evidenced  by  promissory  notes  secured  by  a  mortgage  on 
a  certain  crop  of  grapes  in  Fresno  County,  which  mortgage 
was  duly  recorded.  On  the  seventeenth  day  of  April,  1913, 
Weyant  entered  into  a  consignment  contract  in  writing,  by  the 
terms  of  which  he  "assigned,  transferred,  and  agreed  to  de- 
liver'' to  the  defendant  this  crop  of  grapes.  Under  said  con- 
tract the  defendant  was  to  pack  and  sell  the  grapes  through 
the  California  Fruit  Exchange,  and  after  deducting  certain 
enumerated  expenses,  and  a  commission  of  seven  per  cent  on 
the  gross  sales,  the  proceeds  were  to  be  paid  to  Weyant  On 
June  26,  1913,  Weyant  assigned  all  his  interest  in  the  said 
contract  to  S.  L.  Weyant,  his  wife,  receiving  on  account 
thereof  two  hundred  dollars.  Weyant  at  once  gave  defend- 
ant notice  of  the  assignment  to  his  wife,  and  the  account  con- 
cerning the  grapes  when  later  delivered  was  kept  by  the  de- 
fendant in  her  name.    Prior  to  the  delivery  of  the  grapes. 
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which  was  in  August,  and  shortly  after  the  assignment  of 
Wey ant's  interest  in  the  consignment  contract  to  his  wife,  he, 
his  wife,  and  Crosby  had  an  oral  understanding  that  in  order 
to  protect  the  Crosby  mortgage  the  grapes  should  be  shipped 
and  delivered  to  the  defendant  in  Crosby's  name,  and  the  pro- 
ceeds from  the  sale  thereof  should  be  paid  to  Crosby  and 
applied  by  him  on  account  of  the  payment  of  the  Crosby 
mortgage.  In  due  time  the  crop  of  grapes  was  delivered  by 
Weyant  to  the  defendant,  without,  however,  stating  that  he 
was  delivering  them  for  Crosby's  account,  and  he  left  the  de- 
fendant under  the  impression  that  the  delivery  was  made 
under  the  terms  of  the  existing  contract  of  consignment  and 
the  assignment  thereof  to  his  wife. 

The  net  proceeds  due  from  the  sale  of  the  grapes  by  defend- 
ant were  the  sum  of  $789.69,  which  plaintiff  claims  he  is  en- 
titled to  by  virtue  of  the  provisions  of  the  crop  mortgage 
and  the  delivery  thereof  to  the  defendant  by  Weyant  as 
his  agent.  Defendant,  on  the  other  hand,  claims  that  it  is 
entitled  to  part  of  the  proceeds  of  the  sale  of  the  grapes 
because  of  moneys  paid  to  and  on  account  of  Weyant  at  the 
time  of  entering  into  the  contract  of  consignment  and 
subsequently,  and  which  it  was  agreed  between  defendant 
and  Weyant  should  be  reimbursed  to  defendant  out  of  the 
net  proceeds  of  the  sale  of  the  grapes  when  consigned  and 
sold,  and  as  to  the  balance  of  the  proceeds  the  defendant 
asserts  that  it  held  the  same  subject  to  certain  attachment 
proceedings  in  actions  pending  against  Weyant 

The  court  found  in  favor  of  the  plaintiff  as  to  the  exe- 
cution of  the  mortgage ;  that  the  defendant  had  notice  of  it, 
and  that  the  delivery  of  the  grapes  to  the  defendant  was  for 
and  on  account  of  plaintiff,  and  rendered  judgment  in  favor 
of  plaintiff  for  $789.69,  the  amount  of  the  net  returns  on  the 
crop  of  grapes.  The  defendant's  motion  for  a  new  trial  was 
denied,  and  this  appeal  is  from  the  judgment  and  the  order 
denying  such  motion. 

The  principal  points  made  by  the  appellant  for  reversal  are 
that  under  section  2972  of  the  Civil  Code  the  plaintiff's  mort- 
gage lien  on  the  crops  was  lost  by  the  removal  of  the  crop 
from  the  land,  and  that  there  was  no  proof  made  in  the  trial 
court  of  the  execution  or  existence  of  the  mortgage  or  of  the 
amount,  if  any,  due  thereunder  to  the  plaintiff. 
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Section  2972  of  the  Civil  Code  is  in  the  following  terms: 
'^The  lien  of  a  mortgage  on  a  growing  crop  continues  on  the 
crop  after  severance,  whether  remaining  in  its  original  state 
or  converted  into  another  product,  so  long  as  the  same  remains 
on  fhe  land  of  the  mortgagor/'  The  question  has  heretofore 
arisen  whether  the  removal  of  the  crop  by  the  mortgagee  is 
inch  a  removal  as  will  destroy  the  lien,  and  it  has  been  held 
that  it  is  not  The  reason  for  the  rule  thus  announced  prob- 
ably is  that  the  mortgagee  having  taken  possession  of  the 
erop  for  the  purpose  of  enforcing  his  rights,  is  in  the  same 
position  as  the  pledgee  of  personal  property  in  possession  of 
the  pledge,  and  his  lien  on  the  property  is  of  exactly  the  same 
quality  and  nature.  In  the  case  of  Oampodonico  v.  Oregon 
Improvement  Co.,  87  Cal.  566,  [25  Pae.  763],  the  question  was 
whether  or  not  there  had  been  such  a  removal  of  the  mort- 
gaged property  as  to  destroy  the  lien.  There  one  Dodge  had 
duly  mortgaged  growing  beans  and  barley  to  the  plaintiff  to 
seeore  payment  of  a  certain  sum  of  money,  which  mortgage 
was  recorded.  Thereupon  Dodge,  at  the  request  of  plaintiff, 
the  mortgagee,  had  the  property  hauled  from  the  land  on 
which  it  was  grown  and  delivered  to  the  defendant  at  its 
warehouse,  instructing  the  person  hauling  it  to  store  the  prop- 
erty in  the  name  of  the  plaintiff.  The  receipts  for  the  prop- 
erty, however,  notwithstanding  the  efforts  of  Dodge  to  have 
them  issued  in  the  name  of  the  plaintiff,  were  issued  in 
Dodge's  name.  The  plaintiff  did  not  know  of  this  until  Octo- 
ber 28,  1888,  when  he  was  informed  of  that  fact,  and  of  the 
further  fact  that  the  property  had  been  attached  the  day 
before.  In  upholding  the  judgment  of  the  lower  court  in 
plaintiff's  favor  the  court  said:  ^^The  lien  of  respondent's 
mortgage  was  not  lost  by  his  permitting  the  mortgagor,  Dodge, 
to  haul  the  mortgaged  property  from  the  land  on  which  it 
was  grown,  and  its  storage  in  defendant's  warehouse,  under 
the  circnmstances  disclosed  in  the  findings.  {Byrnes  v.  Hatch, 
77  CaL  241,  244,  [19  Pac.  482].)  The  neglect  or  refusal 
of  the  defendant's  agent  to  issue  a  receipt  showing  that  the 
property  was  stored  in  the  warehouse  for  the  plaintiff  did  not 
change  the  effect  of  the  agreement,  made  between  plaintiff  and 
his  mortgagor.  Dodge,  as  to  the  way  in  which  it  should  be 
stored,  so  as  to  destroy  the  mortgage  lien  in  favor  of  the 
ssrignee  of  the  insolvent,  Dodge." 
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In  Byrnes  ▼.  Hatch,  77  Cal.  241,  [19  Pac.  482],  a  crop  ol 
hay  was  hauled  to  a  warehouse  by  the  mortgagor  at  the  re- 
quest of  and  as  the  agent  of  the  mortgagee,  who  had  taken  a 
chattel  mortgage  on  the  growing  erop.  In  this  situation  the 
court  said:  "It  seems  that  the  lien  of  the  mortgagee  on  the 
crop  is  not  lost.'' 

In  the  case  at  bar  the  agreement  between  the  mortgagor  and 
mortgagee  that  the  former  should  deliver  the  crop  to  the  de- 
fendant in  the  name  of  the  mortgagee  must,  when  the  crop  is 
removed  under  such  agreement  and  the  delivery  made,  be  held 
to  constitute  the  mortgagor  the  agent  of  the  mortgagee  in 
such  delivery,  even  though  such  agent  violates  his  instructions 
and  delivers  the  crop  in  his  own  name.  No  question  here 
arises  of  advances  made  by  the  consignee  to  the  agent  upon 
the  security  of  the  crop  after  its  delivery,  in  which  event 
other  legal  principles  might  find  their  just  application,  and 
estop  the  mortgagee  from  insisting  upon  his  rights  as  against 
the  consignee.  Here  the  advances  made  by  the  consignee  were 
made  during  the  time  that  the  crop  was  still  upon  the  land, 
and  when  the  consignee  was  charged  with  notice  of  the  mort- 
gagee's rights.  The  consignee  will  not  be  permitted  to  take 
advantage  of  the  wrong  committed  by  the  mortgagee's  agent 
from  which  it  has  not  suffered. 

In  what  we  have  said  it  is  assumed  that  the  removal  of  the 
erop  from  the  land  was  under  the  agreement  with  the  mort- 
gagee, and  that  the  only  wrongful  act  of  the  mortgagor  was 
in  the  violation  of  his  further  agreement  with  the  mortgagee 
that  the  erop  should  be  delivered  to  the  defendant  in  the  mort- 
gagee's  name.  But,  on  the  other  hand,  if  Weyant  in  remov- 
ing the  crop  from  the  land  purported  to  do  so  on  his  own 
account,  still  the  defendant  is  in  no  better  case;  for  such 
removal  was  also  wrongful  and  Weyant  could  not  take  ad- 
vantage of  his  wrongful  act,  and  his  consignee,  being  a  mere 
agent,  is  in  the  same  position,  unless  he  can  clothe  himself* 
with  the  character  of  innocent  purchaser  for  value.  This, 
we  have  seen,  the  defendant  has  not  done.  In  the  cases  of 
WOson  V.  Prouty,  70  Cal.  197,  [11  Pac  608],  and  Martin  v. 
Thompson,  63  Cal.  3,  it  was  held  that  the  tortious  removal  of 
the  crop  by  a  third  person  does  not  destroy  the  lien  of  an 
existing  chattel  mortgage  thereon,  and  this  principle  is  evi- 
dently applicable  to  a  tortious  removal  by  the  mortgagor 
himself. 
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For  the  foregoing  reasons  we  hold  that  under  the  facts 
found  in  this  case  the  net  proceeds  of  the  sale  of  the  crop 
are  applicable  to  the  payment  of  the  debt  due  the  mortgagee, 
and  tiiat  if  all  these  findings  were  supported  by  the  evidence 
the  conclusion  of  the  court  that  the  defendant  dealt  with  the 
crop  with  notice  of  and  in  subordination  to  the  plaintiff's 
mortgage  would  hare  been  correct. 

The  next  point  made  in  support  of  the  appeal  is  that  there 
is  no  evidence  in  the  record  to  sustain  the  finding  of  the  court 
that  Weyant  was  indebted  to  the  plaintiff  in  the  sum  of  one 
thousand  dollars  evidenced  by  a  promissory  note,  and  to 
secure  payment  of  which  he  executed,  acknowledged,  and 
delivered  to  the  plaintiff  the  mortgage  in  question,  and  that 
no  payment  had  been  made  on  account  of  such  indebtedness. 

The  position  of  the  respondent  in  answer  to  this  contention 
is  that  the  allegations  of  the  complaint  bearing  upon  these 
matters  were  denied  only  upon  information  and  belief,  and 
that  such  denials  were  insufScient  to  raise  an  issue  thereon. 
The  trial  court  apparently  adopted  this  view.  In  this  we 
think  the  court  erred.  While  the  defendant  could  not  deny 
on  information  and  belief  the  recordation  of  the  mortgage, 
it  could  so  deny  its  execution  and  the  existence  of  the  debt. 
The  defendant  was  not  a  party  to  the  mortgage;  and  while 
receiving  constructive  notice  of  its  contents  through  its 
recordation,  it  was  still  entitled  to  put  the  plaintiff  to  proof 
of  its  due  execution,  and  did  so  by  a  denial  based  on  lack  of 
information  and  belief — the  only  form  of  denial  it  was  possi- 
ble for  it  to  make. 

Speaking  of  the  right  of  a  defendant  to  deny  an  allegation 
upon  information  and  belief,  Mr.  Bliss,  in  his  work  on  Code 
Pleading,  section  326,  says:  ''The  obligation  to  verify  the 
pleading  implies  an  obligation  to  state  the  truth;  hence  the 
permission  to  deny  any  knowledge  or  information,  etc.,  is 
not  absolute.  If  the  fact  charged  is  evidentiy  within  the  de- 
fendant's knowledge — as,  an  act  done  by  himself  and  within 
the  period  of  recollection,  or  where  he  has  the  means  of  in- 
formation— a  denial  of  information  in  the  language  of  the 
statute  would  be  clearly  false  or  evasive,  and  such  an  answer 
should  be  disregarded.'' 

Applying  the  principle  as  thus  stated  by  Mr.  BUss  to  the 
present  case,  the  fact  charged,  viz.,  the  execution  of  the  note 
and  mortgage,  was  not  within  the  defendant's  knowledge;  it 
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was  not  a  party  to  it  and  had  no  means  of  information.  An 
examination  of  the  record  would  disclose  nothing  but  the  pur- 
ported execution  of  the  mortgage  and  the  purported  existence 
of  an  indebtedness  secured  thereby.  In  the  case  of  Hum^ 
phr&ys  ▼.  McCaU,  9  CaL  59,  62,  [70  Am.  Dec.  621],  the  rule 
is  thus  laid  down :  ''When  the  alleged  fact  is,  from  its  nature, 
presumptively  within  the  personal  knowledge  of  the  defend- 
ant, he  cannot  be  permitted  to  answer  upon  information  and 
belief,  but  must  answer  in  the  positive  form.  And  where, 
from  the  nature  of  the  fact  alleged,  the  knowledge,  if  any, 
of  the  defendant,  is  presumptively  based  on  information,  he 
is  not  bound  to  deny  positively,  but  only  'according  to  his  in- 
formation and  belief.'  In  this  case  the  transfer  from  Cooper 
was  the  act  of  a  iJUrd  party;  and  unless  it  has  been  expressly 
alleged  in  the  complaint  that  defendants  knew  that  fact  of 
their  own  knowledge,  they  could  only  be  required  to  answer 
according  to  their  information  and  belief." 

None  of  the  cases  cited  by  the  respondent  go  to  the  extent 
claimed  by  him.  In  Le  Breton  v.  Stanley  Contracting  Co^ 
15  Cal.  App.  429,  433,  [114  Pac.  1028],  the  facts  denied  for 
want  of  information  and  belief  were  an  adjudication  in  in- 
solvency and  the  appointment  of  a  receiver — a  case  in  which 
the  records  themselves  proved  the  existence  of  the  facts  al- 
leged. And  so  in  Mendocino  County  v.  Peters,  2  Cal.  App. 
24,  28,  [82  Pac.  1122],  where  the  facts  denied  were  public 
records,  such  as  the  report  of  the  viewers  in  a  condemnation 
proceeding  for  a  public  road,  the  notice  of  hearing  and  vari- 
ous orders  of  the  board  of  supervisors.  In  Mtdcdky  v.  Buck- 
ley, 100  Cal.  484,  [35  Pac.  144],  (which  the  respondent  in  his 
brief  characterizes  as  his  best  case),  it  was  the  record  of  a 
claim  of  lien;  and  in  Hewel  v.  Hogin,  3  Cal.  App.  248,  [84 
Pac.  1002],  the  treasurer  of  an  irrigation  district,  being  sued 
for  the  payment  of  interest  coupons  on  bonds  issued  by  the 
district,  denied  on  information  and  belief,  the  signature  of 
the  secretary  of  the  district  upon  such  coupons.  Such  a  denial 
was  in  effect  the  denial  by  the  district,  through  one  of  its 
oflBicers,  of  the  signature  of  its  own  secretary— clearly  a  fact 
which  was  presumptively  within  the  knowledge  of  the  treas- 
urer of  the  district.  Moreover,  in  this  case  the  court  found 
as  a  fact  that  the  coupons  bore  the  lithographic  signature 
of  the  said  secretary. 
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We  think  it  plain  that  the  defendant's  denial  in  the  case  at 
bar,  based  upon  lack  of  information  and  belief,  raised  an 
issue,  and  put  the  plaintiff  to  the  proof  of  the  note  and  mort- 
gage and  the  indebtedness  due  thereon.  There  being  no  evi- 
dence introduced  on  these  points  the  finding  of  the  court  is 
unsupported,  and  is  therefore  erroneous. 

The  judgment  and  order  are  reversed,  and  the  eause  re- 
manded for  a  new  triaL 

Lennon,  P.  J.,  and  Biehards,  J.,  concurred. 


[OIt.  Ne.  1S28.    First  Appellmte  District.— Aprfl  27,  1916.] 

MABT  LINNEWEBEB  et  al.,  AppeUants,  v.  SUPREME 
COUNCIL  CATHOLIC  KNIGHTS  OF  AMERICA  (a 
Corporation),  Respondent. 

nULTlKNAL  INSITSAKCE  liAW — ACTION  ON   I>bUOT — StATUTI  OF  LllCITA- 

nONS. — ^Under  the  terms  of  a  fraternal  life  insurance  pollej  proTid- 
iiig  that  whenever  any  eompetent  eourt  having  jurisdiction  at  the 
last  known  domieile  of  an  insured  member  shall  render  judgment 
to  the  eifeet  that  the  member  has  not  been  seen  or  heard  from  dur- 
ing a  period  of  seven  oonseeutive  years  prior  to  the  date  of  the  judg- 
ment, the  same  shall  be  presumptive  proof  of  his  death,  and  his 
benefit  certificate  shaU  at  once  become  due  and  payable  as  if  he 
were  really  proven  dead,  the  beneficiaries  of  the  insured  are  entitled 
to  await  the  termination  of  the  seven-year  period  before  eommencing 
an  action  on  the  policy,  and  the  statute  of  limitations  does  not  run 
against  such  an  action  until  the  expiration  of  such  period. 

Iftw— PLEADmO  AND   EVIDKNCE— BlOHT  TO   MaDVTAIN   AOTION — CmLDSBN 

or  DioiASED  BsNEViciART. — ^Where  a  policy  of  insurance  is  made 
payable  to  a  designated  person  or,  in  eass  of  his  death,  to  his  chil- 
dren, and  such  person  has  died  prior  to  the  commencement  of  an 
aetioB  to  reeover  on  the  policy,  it  ia  not  necessary  for  them  to  either 
plead  or  prove  that  there  had  been  a  probate  of  their  father's  estate, 
Imt  sneh  isant  should  be  tendered  by  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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F.  W.  yon  Schrader,  and  von  Schrader  &  Cadwalader,  for 
Appellants. 

Walter  Christie,  and  F.  J.  Eieroe,  for  Respondent 

THE  COUBT.— This  is  an  action  brought  to  reoorer  the 
sum  of  two  thousand  dollars  alleged  to  be  due  to  plaintiffs 
from  the  defendant  upon  a  beneficial  policy  or  certificate  of 
insurance  issued  by  the  latter  to  one  James  Martin,  and  made 
payable  to  "Bernard  Linneweber,  or  in  case  of  his  death  to 
his  children/'  as  the  beneficiaries  thereof. 

The  facts  of  the  case,  out  of  which  the  defendant's  liability 
is  alleged  to  have  arisen,  are  contained  in  an  agreed  statement 
of  facts  presented  at  the  trial  of  the  cause,  and  which  is  sub- 
stantially as  follows :  The  policy  or  certificate  of  membership 
of  James  Martin  in  the  defendant  association  was  issued  in 
the  year  1882,  and  he  continued  to  be  and  was  a  member  in 
good  standing  therein  up  to  and  upon  April  18,  1906,  the 
date  of  the  earthquake  and  fire  in  the  city  and  county  of  San 
Francisco.  He  was  then  seventy-five  years  of  age,  and  was 
afflicted  with  a  number  of  the  disabilities  which  attend  old 
age.  He  was  seen  immediately  after  the  earthquake  in  front 
of  the  hotel  in  which  he  stayed  and  which  was  within  the  dis- 
trict presently  swept  by  the  fire.  He  disappeared,  however, 
at  the  time  of  said  fire,  and  has  never  been  seen  or  heard  of 
thereafter.  In  the  month  of  December,  1906,  he  was  sus- 
pended by  the  defendant  association  for  nonpayment  of  dues. 
Thereafter,  and  in  1909,  Bernard  Linneweber,  his  immediate 
beneficiary,  died.  The  plaintiffs  herein  are  his  only  children. 
On  April  22,  1913,  this  action  was  commenced  to  recover  the 
amount  of  said  policy. 

The  defendant  demurred  to  the  complaint  upon  the  general 
ground  and  also  upon  several  alleged  grounds  of  uncertainty, 
which  demurrer  being  overruled  an  answer  was  filed,  putting 
in  issue  the  material  averments  of  the  complaint,  and  also 
pleading  the  bar  of  the  statute  of  limitations.  Upon  the  trial 
the  agreed  statement  of  facts  was  presented  from  which  the 
foregoing  facts  appear,  and  wherein  are  also  set  forth  the 
following  material  parts  of  the  policy  or  certificate  of  insur- 
ance upon  which  the  respective  parties  rely  to  sustain  or 
defeat  this  actions 
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Section  197:  ^^  Whenever  any  competent  court  having  jur- 
isdiction at  the  last  known  domicile  of  an  insured  member 
shall  render  judgment  to  the  effect  that  the  member  has  not 
been  seen  or  heard  from  during  a  period  of  seven  consecutive 
years  prior  to  the  date  of  the  judgment,  the  same  shall  be 
presumptive  proof  of  his  death,  and  his  Benefit  Certificate 
shall  at  once  become  due  and  payable  as  if  he  were  really 
proven  dead.  The  judgment  of  court  shall  be  furnished  at 
eost  of  beneficiary/' 

Section  134:  '^No  action  at  law  or  in  equity  at  any  court 
shall  be  brought  or  maintained  on  any  cause  or  claim  arising 
out  of  any  membership  or  benefit  certificate,  unless  such  ac- 
tion is  brought  within  three  years  from  the  time  when  such 
right  of  action  accrues.'' 

It  is  agreed  that  these  two  sections  of  the  policy  or  certifi- 
cate of  insurance  were  in  effect  at  the  time  of  the  disappear* 
ance  of  said  James  Martin.  Subsequently,  and  in  the  year 
1910,  section  197  was  amended  to  read  as  follows: 

'^In  case  a  member  of  this  order  disappears  from  his  home 
or  state,  there  shall  be  no  presumption  of  the  death  of  such 
member.  If,  after  seven  years  dating  from  such  disappear- 
ance the  beneficiary  or  beneficiaries  shall  establish  the  fact  of 
death  of  such  member  in  a  court  of  record  having  common 
law  jurisdiction,  to  which  proceeding  the  Supreme  Council 
Catholic  Knights  of  America  shall  be  a  party,  the  benefit  shall 
be  paid." 

Upon  the  trial  and  submission  of  the  cause  the  trial  court 
made  its  findings  of  fact  embodying  substantially  the  matters 
contained  in  the  agreed  statement  of  facts,  but  finding  ex- 
pressly therefrom  that  James  Martin  died  on  April  18,  1906, 
and  also  making  the  express  finding  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations.  Judgment  was  ac- 
cordingly entered  in  favor  of  the  defendant,  and  from  such 
judgment  and  an  order  denying  a  motion  for  a  new  trial 
the  plaintiffs  prosecute  this  appeal. 

We  are  of  the  opinion  that  the  trial  court  was  in  error  in 
its  conclusion  that  this  action  was  barred  by  the  statute  of 
limitations  and  in  its  judgment  based  thereon.  Section  197 
of  the  policy  or  certificate  of  insurance  as  it  read  on  April  18, 
1906,  and  not  as  it  was  amended  to  read  in  July,  1910,  must 
be  held  to  control  the  rights  and  liabilities  of  the  respective 
parties.    If  it  be  a  fact,  as  the  court  found,  that  James  Mar- 
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tin  died  on  April  18, 1906,  the  finding  of  the  court  that  James 
Martin  did  die  on  that  date  is  supported  by  the  presumption 
of  death,  which  by  the  terms  of  said  section  as  well  as  by  the 
general  law  arises  when  a  period  of  seven  years  has  elapsed 
after  the  disappearance  of  the  person.  By  this  presumption 
the  fact  of  the  death  of  said  person  is  proven,  but  not  the  date 
of  his  death  at  any  particular  time  during  the  seven-year 
period ;  but  the  court  had  before  it  certain  other  facts,  such 
as  the  extreme  age  and  bodily  infirmities  of  the  deceased,  and 
also  the  fact  of  the  peril  in  which  he  was  when  last  seen. 
These  would  not  have  been  su£Bicient  to  establish  the  fact  of 
the  death  of  James  Martin  so  as  to  have  enabled  these  plain- 
tiffs to  maintain  this  action  during  the  seven-year  period; 
but  they  would  be  sufScient  to  sustain  the  finding  of  the  court 
fixing  tiie  date  of  the  decedent's  death  after  the  presumption 
had  sufficed  to  prove  the  fact  of  his  death.  Under  these  con- 
ditions the  case  of  Benjamin  v.  District  Orand  Lodge  etc^ 
171  Cal.  260,  [152  Pac.  731],  has  direct  and  controlling  ap- 
plication to  the  case  at  bar.  Under  the  authority  of  that  case, 
as  well  as  under  the  express  terms  of  section  197  of  the  policy 
or  certificate  of  insurance,  these  plaintiffs,  if,  as  the  benefi- 
ciaries of  James  Martin  they  were  entitled  to  sue  at  all,  were 
entitled  to  await  the  termination  of  the  seven-year  period 
which  would  give  rise  to  the  presumption  of  Martin's  death 
before  commencing  their  action ;  and  this  being  so,  the  statute 
of  limitations  could  not  have  operated  as  a  bar  to  this  action. 
It  need  hardly  be  suggested  that  if  in  fact,  as  the  court  found, 
James  Martin  died  on  April  18,  1906,  he  could  not  have  been 
lawfully  suspended  from  the  association  for  nonpayment  of 
dues  at  any  time  thereafter ;  nor  would  his  beneficiaries  have 
been  bound  to  keep  such  dues  paid  in  order  to  preserve  their 
right  to  receive  the  benefit  accruing  by  virtue  of  his  member- 
ship in  good  standing  at  the  time  of  his  death  upon  proper 
proof  of  the  fact  and  date  of  his  decease. 

It  follows  necessarily  that  the  court  was  in  error  in  its 
finding  and  judgment  herein  based  upon  the  plea  of  the 
statute  of  limitations. 

The  respondent,  however,  contends  that  the  plaintifib  herein 
cannot  recover  because  they  were  not  shown  to  have  capacity 
to  sue  nor  to  be  the  proper  parties  plaintiff,  for  the  reason 
that  while  it  was  conceded  that  they  were  the  only  children  of 
their  deceased  father,  Bernard  Linneweber,  the  immediate 
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beneficiary  of  James  Martin,  it  was  not  pleaded  or  proven 
that  there  had  been  any  probate  of  their  said  father's  estate. 
We  think  this  issue  should  have  been  tendered  by  the  defend- 
ant in  some  specific  pleading,  and  that  the  objection  comes  too 
late  upon  this  appeal.  It  is  agreed  that  these  plaintiffs  are 
the  only  children  of  Bernard  Linneweber,  and  hence  the  only 
surviving  beneficiaries  under  the  terms  of  the  policy.  It  was 
not  shown  that  there  was  any  other  estate  or  any  creditors 
of  Bernard  Linneweber.  At  the  time  of  his  death  James 
Martin  was  still  presumed  to  be  living,  and  hence  no  right  of 
property  or  of  action  on  this  policy  had  accrued  under  its 
terms.  It  thus  appearing  that  these  plaintiffs  are  the  real 
and,  so  far  as  the  record  discloses,  the  only  parties  in  interest 
in  this  action,  we  think  they  were  entitled  to  maintain  it  in 
the  absence  of  affirmative  pleading  and  proof  on  the  part  of 
the  defendant  to  the  contrary. 
Judgment  and  order  reversed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
1^  the  supreme  court  on  June  26,  1916. 


[CIt.  No.  1719.    First  Appellate  Distriet.— April  27,  1916.] 

MABTIN  L.  GATES,  AppeUant,  v.  GERTRUDE  JULIA 
CUNNINGHAM,  Administratrix,  etc.,  Respondent. 

Husband  and  Wupb— Bank  DxposmH-PEisuMPnoN  or  Coumunitt 
Pbopibtt  Ovkboohb. — Tlie  presumption  that  monej  deposited  bj  a 
wife  in  a  saTings  bank  during  marriage  is  eommunitj  property  ii 
orereome  bj  evidence  tending  to  show  that  the  monej  was  accumu- 
lated from  the  personal  income  of  the  wife's  mother  and  brother,  and 
that  the  wife  merelj  handled  it  in  her  name  as  their  agent  or  trustee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    James  M.  Troutt,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Stafford  &  Stafford,  and  W.  P.  Caubu,  for  Appellant 

Martin  Uldall,  for  Respondent 
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LENNON,  P.  J. — ^This  it  an  appeal  from  a  judgment  en- 
tered in  favor  of  the  defendant,  and  from  an  order  dai3dns? 
the  plaintiff  a  new  trial,  in  an  action  wherein  the  plaintifF 
sought  to  recover  the  sum  of  one  thousand  nine  hundred  dol« 
lars  upon  a  rejected  daim  against  the  estate  of  Gtoorge  W. 
Bapp,  deceased.  The  plaintiff's  cause  of  action  was  rested 
primarily  upon  allegations  of  fact  substantially  as  follows: 

Martin  L.  Gates  and  Julia  Gates  were  husband  and  wife. 
During  their  married  life  they  accumulated  by  their  joint 
efforts  the  sum  of  one  thousand  nine  hundred  dollars,  which 
was  community  properly.  This  money  was  deposited  by  the 
wife  in  the  Savings  Union  Bank  and  Trust  Company  in  the 
dty  of  San  Francisco,  with  the  knowledge,  consent,  and  ap- 
proval of  her  husband.  A  short  time  prior  to  her  death,  vis., 
on  June  21, 1914,  the  wife,  without  the  knowledge  or  consent 
of  her  husband,  gave  to  George  Bapp,  the  deceased,  an  order 
upon  the  Savings  Union  Bank  and  Trust  Company  for  the 
one  thousand  nine  hundred  dollars  which  she  had  on  deposit 
there.  Bapp  presented  the  order  to  the  bank;  it  was  hon- 
ored and  the  money  withdrawn  and  deposited  in  the  name  of 
and  to  the  credit  of  Bapp  in  the  Humboldt  Savings  Bank. 
Thereafter,  and  until  the  time  of  his  death,  July  11,  1914, 
Bapp  claimed  to  hold  and  own  such  sum  as  his  individual 
property. 

The  defendant's  answer  denied  all  of  the  material  allega- 
tions of  the  plaintiff's  complaint  save  and  except  the  allega- 
tion of  the  presentation  and  rejection  of  the  daim  against  the 
estate  of  the  deceased. 

Upon  the  issues  thus  framed  the  cause  was  tried  by  the 
court  without  a  jury,  and  its  findings  of  fact  were  in  sub- 
stance and  effect  that  Martin  L.  Gates  and  his  wife,  JuUa 
Gates,  did  not,  while  living  together  as  husband  and  wife» 
accumulate  the  sum  of  one  thousand  nine  hundred  doUars  or 
any  sum  of  money  whatever,  of  which  she,  the  wife,  had  con- 
trol and  which  she  deposited  in  the  Savings  Union  Bank  and 
Trust  Company;  that  Julia  Gates  did  not  on  tlie  twenty-first 
day  of  June,  1914,  give  to  George  Bapp,  the  deceased,  an 
order  upon  said  bank  or  any  other  bank  for  the  sum  of  one 
thousand  nine  hundred  dollars,  or  any  other  sum,  but  that 
said  Julia  Gates  did,  on  or  about  the  twenty-ninth  day  of 
January,  1914,  upon  the  death  of  Gertrude  Bapp,  the  mother 
of  Julia  Gates  and  George  Bapp,  deceased,  transfer  an  ac- 


Digitized  by 


Google 


April,  1916.]  Oates  v.  Cunningham,  321 

count  in  the  sum  of  $2,062.21,  which  stood  upon  the  hooks  of 
the  Sayings  Union  and  Trust  Company  in  the  joint  names 
of  Julia  Oates  and  Gertrude  Bapp,  her  mother,  to  the  joint 
account  of  Julia  Oates  and  George  Bapp,  deceased;  that  said 
sum  of  money  so  transferred  was  not  nor  was  any  part  thereof 
the  community  property  of  Martin  L.  Gates  and  Julia  Oates. 

The  only  point  presented  in  support  of  the  appeal  is  that 
the  findings  of  the  court  to  the  effect  that  the  money  in  suit 
was  not  the  community  property  of  Gates  and  his  wife,  is 
contrary  to  the  evidence. 

The  evidence  upon  this  phase  of  the  case  is  direct  and  cir- 
cumstantial and  is,  in  our  opinion,  in  substantial  conflict. 
The  evidence  adduced  in  support  of  the  plaintiff's  case  tended 
to  show  in  substance  that  Julia  Gates,  about  January  5,  1900, 
and  while  she  was  the  wife  of  the  plaintiff,  deposited  the  sum 
of  ten  dollars  with  the  Savings  Union  Bank,  now  known  as 
the  Savings  Union  Bank  and  Trust  Company ;  and  from  time 
to  time  thereafter  added  to  her  account  several  small  depos- 
its until  April  21,  1901,  when  she  had  to  her  credit  and  in 
her  name  the  sum  of  $121.13.  On  the  last-mentioned  date 
thia  account,  which  was  entered  as  an  "ordinary  deposit," 
was  transferred  to  a  "term  deposit  account,"  and  continued 
in  her  name  until  December  31,  1902,  at  which  time  it  aggre- 
gated the  sum  of  $209.81.  On  March  11,  1903,  this  account 
was  transferred  to  Mrs.  Gertrude  Bapp  (the  mother  of  Julia 
Gates),  and  while  standing  in  her  name  was,  on  March  26, 

1903,  increased  by  a  single  deposit  of  $250.    On  July  30, 

1904,  the  balance  of  $180.68  remaining  to  the  credit  of  the 
laat-mentioned  account  was  transferred  to  Julia  Oates  as  a 
savings  deposit  account  and  numbered  92,003,  which  was  the 
number  originally  assigned  to  the  account  of  Julia  Gates 
when  she  made  her  first  deposit  with  the  bank.  This  account 
stood  in  the  name  of  Julia  Oates  until  July  18, 1911,  at  which 
time  it  showed  a  balance  in  her  favor  of  the  sum  of  $1,776.89, 
as  the  result  of  numerous  and  frequent  deposits  ranging  in 
amounts  from  ten  dollars  to  one  hundred  dollars.  On  the 
last-mentioned  date  this  account  was  again  transferred  from 
Julia  Oates  to  ^^ Julia  Oates  or  Gertrude  Bapp,"  and  on  and 
after  December  31,  1911,  waa  augmented  by  other  deposits 
varying  in  amount  from  thirty-five  dollars  to  one  hundred 
dollars.    On   July   29,   1914,   it   aggregated   the   sum   of 
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$2,062.21,  when  it  was  transferred  to  ''Julia  Oates  or  George 
Rapp/' 

It  may  be  conceded,  as  eounsd  for  tlie  plaintiff  contends, 
that  the  fact  that  the  initial  and  subsequent  deposits  of  money 
credited  to  the  several  accounts  standing  in  the  name  of  Julia 
Oates  were  made  while  she  was  the  wife  of  the  plaintiff,  cre- 
ated the  presumption  that  the  money  thus  deposited  was  com- 
munity property.  This,  however,  was  a  disputable  presump- 
tion, and  was,  we  think,  overcome  by  other  evidence  in  the  case, 
direct  and  circumstantial,  which  tended  to  show  that  neither 
the  money  in  suit,  nor  any  part  thereof,  was  accumulated  as 
the  result  of  the  joint  earnings  of  the  plaintiff  and  the  de- 
ceased, but  rather  was  accumulated  from  the  personal  income 
of  Mrs.  Oertrude  Bapp  and  her  son,  the  decedent,  George 
Bapp,  and  that  the  deceased  merely  held  and  handled  the 
same  in  her  name  as  their  agent  and  trustee.  Thus  there 
was  much  convincing  evidence  tending  to  show  that  the  plain- 
tiff was  a  man  of  intemperate  habits,  and  as  a  consequence 
earned  but  little  money  during  his  married  life,  which  was 
never  at  any  time  wholly  sufficient  to  supply  the  community 
necessaries  of  husband  and  wife.  True,  the  evidence  shows 
that  Julia  Oates  also  contributed  to  the  support  of  the  com- 
munity by  working  as  a  seamstress,  but  she  secured  such  work 
only  irregularly,  and  oftentimes,  owing  to  frequent  ill  health, 
was  unable  for  months  to  work  at  all,  with  the  result  that 
her  average  weekly  earnings  were  from  seven  to  nine  dollars, 
which,  it  appears,  when  added  to  the  intermittent  earnings  of 
the  plaintiff,  were  no  more  than  sufficient  to  provide  for  the 
daily  needs  of  the  community.  This  being  so,  it  is  improb- 
able that  Julia  Oates  could  have  saved  any  sum  out  of  the 
community  earnings,  and  it  is  highly  improbable  that  she 
could  have  saved  so  large  a  sum  as  two  thousand  dollars. 
The  money  in  suit,  therefore,  must  have  come  from  some 
source  other  than  the  joint  or  individual  earnings  of  Gates 
and  his  wife. 

This  conclusion  is  fortified  by  the  undisputed  fact  that  the 
deceased  was  regarded  by  her  mother,  Mrs.  Oertrude  Bapp, 
as  the  business  head  of  the  Bapp  family,  and  as  such  was 
intrusted  with  the  family  money,  and  that  her  mother  upon 
several  occasions  gave  her  certain  sums  of  money  to  be  depos- 
ited in  bank. 
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The  foregoing  is  but  a  meager  outline  of  the  evidence  ad- 
duced upon  the  whole  case;  but  it  will  suffice,  we  think,  to 
show  that  the  presumption  relied  upon  by  the  plaintiff  was 
overcome  by  clear,  certain,  and  convincing  evidence  within 
the  meaning  and  character  of  such  evidence  as  defined  in  the 
cases  of  Lynam  v.  Varwerk,  13  Cal.  App.  509,  [110  Pac.  355], 
and  Free$$  v.  Hibernia  etc.  Society,  139  CaL  392,  [73  Pac 
172]. 

The  judgment  and  order  appealed  from  are  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  27,  1916,  and  a  petition  to 
have  the  eaus^  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
oourt  on  June  26,  1916. 


[Crim.  No.  352.    Third  AppeDate  DiBtriet.— April  29,  1018.] 

In  the  Matter  of  the  Application  of  C.  F.  PBECIADO  for  a 
Writ  of  Habeas  Corpus. 

CanavAh  Law— Conviction  of  Felont — Admission  to  Bail  Pending 
Appeal — ^Discketion. — Admission  to  bail,  pending  an  appeal  from  a 
judgment  of  eonviction  of  a  felony,  is  a  matter  resting  wholly  in  the 
discretion  of  the  trial  court,  and  the  exercise  of  such  discretion 
should  not  be  disturbed  or  ignored  except  in  an  Inatance  of  manifest 
abuse. 

Id. — ^Liberation  of  Defendant — ^Whkn  Pbopeb.— Such  discretion  should 
not  be  exercised  in  favor  of  the  liberation  of  the  defendant  except  in 
instances  where  circumstances  of  an  extraordinary  character  have 
intervened  since  conviction,  which  makes  it  obviously  proper. 

Id. — ^Refusal  of  Admission  to  Bail — Abuse  of  Discretion — III  Health 
OF  Defendant — Sufferer  fbom  Epilepsy. — It  is  an  abuse  of  dis- 
cretion to  refuse  the  application  of  a  defendant  for  admission  to  bail 
pending  an  appeal  from  a  judgment  of  conviction  of  embezzlement, 
where  it  is  shown  that  he  was  suffering  from  epilepsy  of  the  grand 
nud  type. 

APPLICATION  for  admission  to  bail  pending  an  appeal 
from  the  Superior  Court  of  Madera  County  from  a  judg- 
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ment  of  conviction  of  embezzlement.    C.  0.  Busick,  Judge 
preflidiixg. 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

L.  D.  Windrem,  B.  B.  Fowler,  H.  J.  Maxim,  and  Joseph 
Barcroft,  for  Petitioner. 

n.  S.  Webb,  Attomey-Qeneral,  J.  Charles  Jones,  Depnty 
Attomey-Gkneral,  and  Stanley  Mnrray,  District  Attorney, 
for  Bespondent. 

HABT,  J. — The  petitioner  was  oonvicted  in  the  superior 
court  of  Madera  County,  on  the  thirteenth  day  of  March, 
1916,  of  the  crime  of  embezzling  public  funds,  he  being  at 
the  time  of  the  alleged  commission  of  said  offense  tax  col- 
lector of  said  county.  Upon  his  conviction  by  the  jury,  he 
was  remanded  to  the  custody  of  the  sheriff  of  Madera  County 
and  by  that  official  incarcerated  in  the  county  jail  of  said 
county,  wherein  he  is  now  and  ever  since  his  conviction  has 
been  confined. 

He  has  taken  an  appeal  to  the  appellate  court  from  the 
judgment  of  conviction,  and  has  inaugurated  this  proceeding 
for  the  purpose  of  obtaining  an  order  admitting  him  to  bail 
pending  the  determination  of  said  appeal. 

The  writ  was  made  returnable  before  and  heard  by  two  of 
the  justices  of  this  court. 

The  petition  alleges  that,  upon  the  conviction  of  the  peti- 
tioner, and  before  his  commitment, '' application  was  made  to 
the  Hon.  C.  O.  Busick,  trial  judge,  in  behalf  of  your  petitioner 
for  bail,  pending  appeal  to  be  taken,  which  said  motion  was 
denied  upon  the  ground  that  no  adequate  showing  had  been 
made  for  admission  to  bail;  that  your  petitioner,  upon  the 
date  set  for  his  sentence,  to  wit,  on  Saturday,  the  18th  day 
of  March,  1916,  gave  due  and  legal  notice  of  appeal  from  the 
judgment  of  said  court,  which  said  appeal  is  now  pending 
and  in  process  of  perfection,  and  at  the  same  time  and  place, 
another  motion  was  made  in  behalf  of  your  petitioner  for  ad- 
mission to  bail  pending  his  said  appeal,  which  said  motion 
was  by  said  trial  judge  denied.'' 

The  petitioner  is,  according  to  the  petition  and  the  proofs, 
a  ehronic  epileptic,  having  suffered  from  epilepsy  for  a  period 
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of  over  eight  years,  and  being  '' subject  to  frequent  violent 
attacks  of  the  'grand  mal'  form  of  said  malady."  It  is  al- 
leged in  the  petition  that  the  cell  in  which  he  is  confined  "is 
of  metal,  about  four  by  seven  feet  in  size,  fitted  with  a  ham- 
mock, an  iron  washstand  and  an  iron  toilet  bowl;  that  the 
floor,  ceiling  and  walls  of  said  cell  are  of  steel ;  that  the  cor- 
ridor upon  which  said  cell  opens  is  built  of  steel  in  its  en- 
tirety; that  since  the  date  of  your  petitioner's  confinement, 
he  has  been  seized  with  grand  mal  attacks  six  times."  It  is 
further  alleged:  "That  since  Tuesday,  April  11th,  1916,  your 
petitioner  has  been  confined  in  his  cell  alone  during  the  day- 
time, a  brother  remaining  with  him  at  night,  by  and  with 
the  consent  of  the  sheriff;  that  up  to  the  present  time,  there 
has  been  some  other  person  present  during  seizures,  but  as 
there  are  no  other  person  or  persons  confined  with  your  peti- 
tioner at  this  time,  your  petitioner  fears  that  subsequent  seiz- 
ures will  result  in  grievous  injury,  and  perhaps  death,  and 
that  his  continued  confinement  in  his  present  quarters  is 
fraught  with  serious  impending  danger  to  his  life,  and  that 
his  continued  confinement  pending  his  appeal  is  likely  to 
result  fataUy/' 

The  application  for  bail  to  the  court  below  was  based  upon 
the  uncontroverted  affidavits  filed  by  the  petitioner.  Some  of 
these  affidavits  were  by  physicians  who  therein  stated  that 
the  petitioner  is  and  has  been  for  a  number  of  years  subject 
to  epileptic  fits,  and  that  the  attacks  were  of  the  character 
known  in  medical  science  as  the  grand  mal  type,  which  is 
pronounced  by  experts  in  that  science  to  be  the  most  serious 
form  in  which  that  malady  manifests  itself.  Other  affidavits 
are  by  persons  who  personally  witnessed  and  described  a 
number  of  these  attacks  suffered  by  the  petitioner  since  his 
incarceration  in  jail. 

The  same  affidavits  have  been  filed  with  the  petition  before 
us.  In  addition  to  these,  there  have  been  filed  here,  in  be- 
half of  the  petitioner,  the  affidavits  of  J.  J.  Cramer,  night 
jailer  at  the  Madera  County  jail,  and  Henry  and  W.  B. 
Preciado,  brothers  of  the  petitioner,  and,  by  way  of  a  counter- 
showing  by  the  respondent,  the  affidavits  of  Drs.  T.  M.  Hay- 
den  and  C.  P.  H.  Kjaerbye,  and  those  of  the  district  attorney 
of  Madera  County  and  J.  F.  Lewis,  sheriff  of  said  county. 

It  is  conceded  that  the  petitioner  is  an  epileptic,  that  he 
suffers  from  intermittent  attacks  of  that  disease,  and  that 
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the  parozysnui  are  very  severe,  or  of  the  most  serious  form 
of  that  malady.  It  is  stated  in  the  afQdavits  upon  which  the 
application  was  made  for  bail  before  the  court  below  and 
which  afiQdavits,  as  seen,  are  among  those  upon  which  this 
application  is  made,  that  the  petitioner  has  suffered  six  epilep- 
tic attacks  since  his  confinement.  The  statement  that  he  has 
had  a  number  of  attacks  since  his  confinement  was  not  denied 
before  the  trial  judge,  nor  is  it  controverted  here.  On  the 
contrary,  it  is  conceded  to  be  true. 

The  afSdavita  used  in  the  application  to  the  trial  judge  for 
bail  disclosed,  as  here,  that  W.  B.  Preciado,  a  brother  of  peti- 
tioner, found  it  necessary,  because  of  the  condition  of  peti- 
tioner as  alleged  and  described,  that  the  latter  should  have 
some  one  with  him  in  the  county  jail  at  all  times  to  prevent 
injury  resulting  to  him  when  seized  with  an  epileptic  fit,  and 
that,  by  permission  of  the  sheriff,  he  (W.  B.  Preciado)  has  re- 
mained with  the  petitioner  during  the  night-time  since  the 
latter 's  confinement. 

The  affidavits  of  the  physicians  filed  in  behalf  of  the  peti- 
tioner declare  that  it  is  the  professional  opinion  of  each  of 
the  affiants  that  ''confinement  in  jail  is  greatly  injurious  to 
his  (petitioner's)  health  and  endangers  his  life.'* 

The  additional  proof  presented  on  this  hearing  in  behalf  of 
the  petitioner  shows  that  the  latter  has  suffered  two  epileptic 
attacks  since  the  date  of  the  application  to  the  trial  judge  for 
an  order  admitting  him  to  bail-— one  occurring  on  April  14th 
and  the  other  on  April  16th. 

The  two  doctors  whose  affidavits  were  filed  here  by  the  re- 
spondent each  states  that  he  made  a  professional  examination 
of  the  petitioner  on  the  twenty-first  day  of  April,  1916;  that, 
from  such  examination,  he  found  petitioner  to  be  *'in  good 
normal  condition";  and  ''that  his  body  was  well  nourished, 
his  skin  was  clear,  his  urine  normal,  his  eyes  bright  and 
temperature  normal;  that  his  pulse  was  65,  his  lungs  and 
heart  normal,  his  tendon  reflex  normal,  and  that  according  to 
the  statement  of  the  said  C.  F.  Preciado  (petitioner)  his 
appetite  was  good;  .  .  .  that  he  was  in  a  cheerful  state  of 
mind,  talked  intelligently  about  his  case ;  that  he  suffered,  or 
seemed  to  suffer,  no  more  from  his  confinement  than  the  ordi- 
nary average  prisoner  suffers  or  seems  to  suffer  from  confine- 
ment." These  affiants  further  state  that  they  have  been 
informed  by  the  sheriff,  his  deputies,  and  the  petitioner  him- 
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self  that  the  latter,  since  his  incarceration,  has  had  but  four 
attacks  or  fits ;  that  he  has  been  confined  in  jail  for  five  weeks 
and  'Hhat  this  number  of  attacks  during  this  period  of  time 
IS  a  decrease  in  number  from  the  number  he  has  suffered 
according  to  the  testimony  introduced  at  the  trial  of  the  said 
C.  F.  Predado  during  the  period  of  eight  or  nine  years  im- 
mediately before  his  confinement  in  the  county  jail/'  etc., 
and  that  ''the  said  C.  F.  Preciado,  due  to  his  incarceration 
in  the  said  jail,  is  not  in  imminent  danger  of  death/' 

The  sheriff,  in  his  afSdavit,  deposes  that  the  petitioner 
"during  the  whole  of  the  period  during  which  he  has  been 
confined,  has  eaten  heartily,  slept  well,  appeared  to  be  in 
jovial  spirits  and  has  complained  of  no  sickness  or  pain ;  that 
affiant  has  seen  petitioner  in  one  convulsion  or  spasm  since 
his  confinement  which  lasted  from  three  to  four  minutes; 
that  affiant  has  been  informed  by  his  deputies  that  petitioner 
has  had  but  three  other  spasms  or  convulsions  during  the 
period  of  his  confinement,  the  same  in  each  instance  lasting 
no  longer  than  four  minutes,  and  that  he  comes  out  of  these 
attacks  without  any  noticeable  effects  upon  his  health  or 
general  condition."  The  sheriff  further  deposes:  "That  a 
deputy  sheriff  has  his  desk  within  about  eighteen  feet  of  his 
cell  door;  that  at  least  every  half  hour  during  each  and  every 
day  a  deputy  sheriff  is  within  sight  of  the  said  C.  F,  Pre- 
ciado;  that  by  reason  of  the  close  contact  of  deputies  in  the 
office  with  the  said  C.  F.  Preciado's  cell  it  would  be  impossible 
for  any  commotion  to  occur  therein  without  someone  observ- 
ing same  and  going  immediately  to  his  rescue;  that  during 
the  night-time  affiant  has  permitted  the  brother  or  some  other 
member  of  the  said  C.  F.  Preciado's  family  to  occupy  a  cot 
placed  directly  in  front  of  the  open  cell  door  of  the  said  C.  F. 
Preciado ;  that  affiant  has  extended  this  privilege  not  by  rea- 
son of  any  fear  of  injury  to  the  said  C.  F.  Preciado  but  out 
of  courtesy  to  the  defendant  and  to  the  members  of  his 
family.  That  at  night  a  deputy  sheriff  also  sleeps  in  a  room 
off  of  the  corridor  and  within  twenty  feet  of  the  cell  of  the 
said  C.  F.  Preciado;  that  affiant  does  not  believe  that  his 
incarceration  at  the  jail  at  this  time  affects  the  health  or 
physical  condition  of  the  said  C.  F.  Preciado  in  any  wise,  or 
that  the  said  C.  F.  Preciado  is  in  any  danger  whatsoever  by 
reason  of  his  incarceration  aforesaid.'' 
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The  district  attorney  deposes  that  the  trial  of  the  petitioner 
covered  a  period  of  about  three  weeks,  during  which  time  (so 
that  o£Sciid  declares  upon  information  and  belief)  the  peti- 
tioner suffered  no  epileptic  attack;  that  (upon  information 
and  belief)  the  petitioner  has  had  only  four  attacks  during 
his  confinement  in  jail,  and  likewise  states  that  said  attacks 
have  not  been  of  a  severe  character  and  have  lasted  not  to 
exceed  in  any  case  four  minutes,  etc. 

The  foregoing  embraces  a  statement  in  substance  of  the 
showing  made  both  in  the  court  below  and  here. 

By  the  terms  of  section  1272  of  the  Penal  Code,  whether  a 
person  after  having  been  convicted  of  a  felony,  not  involving 
the  death  penalty,  may  be  admitted  to  bail,  is  a  matter  rest- 
ing wholly  in  the  discretion  of  the  trial  court  before  which 
the  conviction  was  obtained.  Under  section  1291  of  said  code, 
the  authority  to  admit  to  bail,  in  cases  in  which  the  accused 
may  be  admitted  to  bail  on  appeal,  is  vested  in  any  magistrate 
having  the  power  to  issue  the  writ  of  hdbe€u  corpus,  or  by  the 
magistrate  before  whom  the  trial  was  had. 

The  settled  rule  in  this  state  as  to  the  matter  of  the  appli- 
cation for  bail  after  conviction  and  pending  the  determination 
of  an  appeal  is  that  such  application  should  be  made  in  the 
first  instance  before  the  judge  who  tried  the  cause.  (People 
V.  Jamuary,  70  Cal.  34,  [11  Pac.  326] ;  People  v.  Perdue,  48 
Cal.  552;  Ex  parte  Turner,  112  Cal.  629,  [45  Pac.  471] ;  Ex 
parte  Hatch,  15  Cal.  App.  186,  [114  Pac.  410] ;  People  v. 
ComeU,  28  Cal.  App.  654,  [153  Pac.  726].)  It  has  accord- 
ingly been  declared  that  "the  discretion  in  cases  of  this  kind 
is  vested  primarily  in  the  court  that  tried  the  case,  or  the 
judge  thereof,  and  the  determination  of  the  latter  should  not 
be  disturbed  or  ignored  except  in  an  instance  of  manifest 
abuse."  (Ex  parte  Turner,  112  Cal,  629,  [45  Pac.  471]; 
People  V.  Perdue,  48  CaL  552;  People  v.  January,  70  Cal. 
34,  [11  Pac.  326].) 

Those  cases  f urtiier  say  that,  since  bail  after  conviction  is 
purely  a  matter  of  judicial  discretion,  such  discretion  should 
not  be  exercised  in  favor  of  the  liberation  of  a  defendant 
pending  appeal,  ''except  in  instances  where  circumstances  of 
an  extraordinary  character  have  intervened  since  conviction, 
which  makes  it  obviously  proper.'' 

In  this  case,  as  seen,  there  was  no  adversary  showing  at* 
tempted  by  the  respondent  before  the  trial  judge.    In  the  pro- 
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eeedinf  here,  as  has  been  shown,  there  is  such  an  attempt,  but, 
as  we  shall  endeavor  to  show,  the  effect  of  the  showing  so  at- 
tempted 18  not  to  raise  a  conflict  in  the  proofs  upon  the  vital 
question  of  fact  involved  herein.  In  other  words,  we  are  not 
of  the  opinion  that  the  affidavits  filed  herein  in  opposition  to 
those  filed  by  the  petitioner  in  any  measure  impeach  or  de- 
tract from  the  force  of  the  showing  made  by  the  petitioner  in 
the  court  below.  The  important  question,  then,  to  which 
we  are  required  to  address  ourselves  is  whether  or  not  the  ac- 
tion of  the  trial  judge,  in  deelining  to  make  an  order  admit- 
ting the  petitioner  to  bail  pending  the  determination  of  his 
cause  on  appeal,  involved  an  abuse  of  discretion,  or  (in  other 
language),  whether  the  proofs  adduced  before  us  without  con- 
flict  disclose  that  this  is  a  ease  where  circumstances  of  an 
extraordinary  character  have  intervened  since  conviction, 
which  makes  an  order  admitting  the  petitioner  to  bail  obvi- 
ously proper,  and  that,  therefore,  the  judge  of  the  court  be- 
low should  have  exercised  his  discretion  favorably  to  the 
application  of  the  petitioner  for  bail. 

In  determining  this  application,  we  have  the  right  to  con- 
sider the  nature  and  characteristics  of  the  malady  from  which 
the  petitioner  is  shown  to  be  a  chronic  sufferer.  According 
to  Dr.  Spratling»  a  noted  and  accepted  authority  on  epilepsy, 
that  malady  is  defined  as  follows:  ''A  disease  or  disorder  af- 
fecting the  brain,  characterized  by  recurrent  paroxysms  which 
are  abrupt  in  appearance,  variable  in  duration  but  generally 
short,  and  in  which  there  is  impairment  or  loss  of  conscious- 
ness, together  with  impairment  of  motor  co-ordination,  with 
or  without  convulsions. ''  The  same  author  tells  us  that  there 
is  a  variety  of  forms  of  epilepsy,  the  more  prominent  and 
serious  of  which  are  the  ffrand  nud  and  the  petit  nud  types. 
The  petitioner's  malady,  as  will  be  recalled,  has  been  diag- 
nosed as  of  the  grand  nud  or  severer  form  of  the  disease.  In 
the  attacks  of  this  form  of  the  disease,  which  are  always  sud- 
den and  unexpected,  so  far  as  is  concerned  the  particular  time 
at  which  the  seizures  may  occur,  the  body  of  the  victim  be- 
eomes  rigid,  his  eyes  are  set  and  characterized  by  a  stare, 
his  face  takes  on  a  deadly  pallor,  his  hands  alternately 
clutch  and  open,  his  body  jerki,  trembles,  and  twitches  con- 
vulsively, he  has  frothings  at  the  mouth  and  he  loses  con- 
sdousnesB.  When  under  such  an  attack,  if  then  standing, 
bis  body  will  naturally  and  of  course  lurch  and  fall  to  the 


Digitized  by 


Google 


330    IiLlttibb  op  Application  of  Pbsciado.     [30  Cal.  App. 

floor.  If  lying  down  when  the  attack  is  on,  it  is  not  impossi- 
ble and  often  happens,  from  the  convulsive  movements  of  tue 
body,  that  the  patient  will  fall  from  the  couch  or  bed  upon 
which  he  is  lying. 

Epilepsy  is  not  wholly  an  incurable  malady,  and  while  there 
is,  of  course,  always  danger  of  a  sudden  fatal  termination  of 
the  disease  through  a  single,  brief  attack,  there  is  still  the 
added  danger  of  death  following  from  a  single  attack,  not 
from  the  attack  itself,  but,  when  alone  or  unattended  hy 
anyone,  from  a  serious  injury  suffered  by  the  victim  from 
falling  and  striking  some  hard  substance,  as,  for  instance, 
sustaining  in  the  fall  a  fractured  skull;  or,  if  unattended  by 
someone  capable  of  affording  him  immediate  assistance,  he 
might  die  from  suffocation. 

Thus  it  will  be  perceived  that,  while  it  may  be  very  true,  as 
the  doctors  giving  testimony  here  for  the  respondent  declare, 
that  the  petitioner  is  not  in  imminent  danger  of  death  from 
the  disease  itself,  the  important  fact  nevertheless  stands  out 
that,  the  petitioner  having  suffered  several  attacks  since  his 
incarceration,  there  is  a  strong  probability  of  a  recurrence  of 
them  and  that,  when  having  such  an  attack,  in  the  absence  of 
an  attendant  able  to  give  him  proper  or  the  necessary  pro- 
tection and  attention,  he  is  in  great  danger  of  falling  and  thus 
striking  the  floor  or  some  other  solid  substance  with  a  very 
serious,  if  not  fatal,  result,  or  being  unattended  and  without 
proper  and  timely  assistance,  he  might,  in  one  of  those 
paroxysms,  die  from  suffocation.  (Spratling  on  Epilepsy, 
p.  804.)  Thus  the  necessity  of  constant  special  care  and  at- 
tention at  the  hands  of  someone  capable  of  administering  such 
care  and  attention  is  plainly  manifest.  That  he  cannot  re- 
ceive such  care  and  attention  under  the  unfortunate  eircum- 
stances  by  which  he  is  now  beset,  is  obvious,  and  it  necessarily 
follows  tibat  he  is  at  all  times  under  imminent  danger  of 
receiving  injuries  from  which  his  death  might  ensue. 

Neither  the  fact  that  a  brother  of  the  petitioner  has  been 
permitted  to  remain  with  him  during  the  night-time  of  each 
day,  nor  the  fact  that  a  deputy  sheriff  occupies  quarters  in 
the  jail  within  twenty  feet  of  the  cell  occupied  by  the  peti- 
tioner, where  he  (the  deputy)  can  readily  and  distinctly  hear 
the  noise  or  commotion  usually  accompanying  or  resulting 
from  the  attacks  from  which  the  petitioner  suffers,  relieves 
the  situation  or  answers  the  proposition  that  the  life  of  the 
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petitioner  is  in  jeopardy  and  will  so  remain  so  long  as  the 
petitioner  is  circumstanced  as  he  now  is.  The  ministrations 
of  the  brother  of  the  petitioner  are,  of  course,  prompted  by 
considerations  of  brotherly  sympathy  and  affection,  but  they 
are  purely  voluntary  and  his  presence  in  jail  a  matter  of 
license  or  privilege.  Neither  he  nor  any  other  person  should 
be  required  to  undergo  self-imposed  imprisonment,  however 
laudable  may  be  the  purpose  or  the  motive  of  such  a  sacri- 
fice. The  law  does  not  contemplate  or  require  it.  As  to 
the  fact  that  a  deputy  sheriff  occupies  quarters  in  close 
proximity  to  the  petitioner's  cell  and  thus  is  enabled  to  hear 
any  noise  proceeding  from  said  cell,  the  obvious  reply  is  that 
the  very  *' noise"  or  *' commotion"  which  the  oflScer  declares 
would  readily  attract  his  attention  might  be  the  effect  of  the 
Tery  thing  to  be  guarded  against — ^injury  to  the  petitioner 
from  a  faJl  while  under  the  influence  of  an  epileptic  attack. 

Under  the  peculiar  circumstances  of  this  case,  we  are  con- 
vinced that  the  petitioner,  suffering  as  he  was  and  is  from 
the  most  serious  form  of  a  disease  which  is  dangerous  to  life 
not  alone  in  and  of  itself,  but  also  because  of  the  external 
consequences  of  the  malady,  should  at  all  times  be  attended 
by  some  person  competent  to  protect  and  assist  him  when,  by 
reason  of  the  recurrent  violent  manifestations  of  the  disease, 
he  is  wholly  powerless  to  protect  or  assist  himself,  and,  more- 
over, should  be  afforded  a  better  opportunity  than  his  present 
circumstances  will  permit  to  receive  special  treatment  at  the 
hands  of  a  specialist  in  diseases  of  the  character  of  that  with 
which  he  is  afflicted. 

We  are,  therefore,  constrained  to  the  conclusion  that  the 
circumstances  of  this  case,  as  developed  by  the  record  in  the 
proceeding  for  bail  before  the  court  below,  are  of  such  a  char- 
acter as  to  have  called  for  the  exercise  of  the  discretion  vested 
in  the  trial  court  or  judge  in  such  matters  favorably  to  the  ap- 
plication for  bail,  and  that  the  learned  trial  judge  in  a  legal 
view  abused  that  discretion  by  refusing  to  make  the  order. 
And,  since,  as  we  have  above  pointed  out,  the  showing  before 
us  is,  substantially,  the  same  as  that  made  before  the  trial 
judge,  notwithstanding  the  purported  adversary  showing 
herein  by  the  respondent,  which  showing  was  not  made  before 
the  trial  judge,  there  is  nothing  herein  to  preclude  us  from 
resting  our  decision  upon  the  determination  of  the  question 
whether  the  trial  judge  did  so  abuse  his  discretion. 
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In  accordance  with  the  foregoing  views,  it  is  ordered  that 
the  petitioner  be  and  he  is  hereby  admitted  to  bail  pending 
the  determination  of  his  appeal  from  the  judgment  of  his 
conviction  of  the  crime  of  embezzlement,  upon  giving  an 
undertaking  as  required  by  law  in  such  cases  in  the  sum  of  ten 
thousand  ($10,000)  dollars,  said  undertaking  to  be  approved 
by  the  judge  of  the  superior  court  of  the  county  of  Madera. 

Chipman,  P.  J^  ooncurred. 


[Ckf.  N«.  1471.    Third  AppeUate  District.— May  1,  1»16.1 

OliSON-MAHONBY  LUMBER  COMPANY  (a  Corporar 
tion)  et  al.,  Respondents,  v.  DUNNE  INVESTMENT 
COMPANY  (a  Corporation)  et  al.,  Appellants. 

MiOHANics'  LiXNS — ^Building  Contraot — Abandonmknt  bt  Oontbao- 
tobt^Amount  ArrucABLB  to  Lixms — Bule  Pbiob  to  Cods  Amknd- 
HENT. — ^Where  a  building  contract  had  been  abandoned  by  the  eon> 
tractor  prior  to  completion  of  the  work,  the  portion  of  the  contract 
price  applicable  to  the  liens  of  other  persons  than  the  contractor 
was,  prior  to  the  repeal  of  section  1200  of  the  Code  of  dril  Pro- 
eedure  in  the  year  1911,  the  diiference  between  payments  made  to 
the  contractor  and  the  Talus  of  the  work  and  materials  done  and 
furnished  at  the  time  of  such  abandonment,  including  materials  then 
actually  delivered  on  the  ground,  "estimated  as  near  as  may  be  by 
the  standard  of  the  whole  contract  price/'  and  not  bgr  the  actual 
▼alue  of  such  work  and  materials. 

J^ — ^TiMB  OF  FniiNQ  LiXN — Cessation  or  Labob — PuBADmo  and  Sn- 
DBNCB. — ^Where  In  an  action  for  the  foreclosure  of  a  mechanic's  lien, 
it  is  alleged  in  the  complaint  that  there  had  been  a  cessation  of 
labor  for  a  period  of  thirty  days,  which,  if  true,  would  have  shown 
that  the  Hen  was  filed  too  late,  and  it  appears  from  the  eridenee 
introduced  without  objection,  and  the  admis^ons  of  the  answer  to 
the  complaint  that  there  had  not  been  such  a  cessation,  and  also  that 
BO  notice  of  cessation  had  CTor  been  filed  of  record,  the  ayerment 
of  the  complaint  may  be  disregarded  and  the  finding  of  the  court 
npon  the  evidence  accepted. 

Id.— Pleading— Omission  to  AhLEom  Tbbiis  of  OoNTBAci^-EnDBNCB  or 
Lien — Effect  of. — An  objection  that  the  complaint  in  an  action  to 
foreclose  a  mechanic's  lien  failed  to  allege  that  the  lien  contained 
a  statement  of  the  terms,  time  given,  and  conditions  of  the  con- 
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timet,  cannot  be  considered  on  an  appeal  from  the  judgment,  wbera 
BO  demurrer  waa  interposed  to  tbe  complaint  and  the  lien,  which  con- 
tained such  itatement,  was  admitted  in  evidence  without  objection. 

iBii—OoHPULiMT  AND  LiEM— Laok  ov  Yabumoe.— There  is  no  variance 
between  tbe  complaint  in  an  action  to  foreclose  a  mechanic's  lien 
and  tbe  lien  itself,  sufficient  to  justi^r  *  xerersal  of  the  jud^ent, 
where  it  is  alleged  in  the  complaint  that  tbe  contractors  agreed  to 
^ay  the  plaintiff  the  reasonable  value  of  the  material  [lumber  and 
mill  work]  in  cash  and  upon  deliverj,"  and  the  lien  recited  that 
the  agreement  was  that  the  materials  were  to  be  paid  for  upon 
deiiverj  in  accordance  with  the  prices  carried  out  against  the  yarious 
itemsy  and  that  the  materials  wer»  of  the  reasonable  value  as  in 
the  notice  set  forth. 

lift.— LuMBBB  UsiD  TOE  *'GoNOBm  Fobmb''— BiOHT  TO  LoBM.— Lumber 
furnished  to  be  used  for  "concrete  forms"  which  did  not  enter  into 
or  become  a  part  of  the  building,  is  lienable,  where  it  is  shown  that 
the  building  could  not  have  been  erected  without  the  use  of  lumber 
made  into  sueh  forms  into  which  the  concrete  was  poured,  there  to 
remain  until  thoroughly  *'set"  for  fifteen  or  twenty  days. 

IJK — GI8SATI0N  or  WOBX  AND  OOMPLITION  OF  BUILDINS — CONTKADIGTOBT 

AYEBMENT8 — ErJBCT  ov  ANSWER. — Contradictory  averments  in  or 
ttatemente  not  true  in  the  eomplaint,  as  to  cessation  of  work  and 
eompletioB  thereof  by  the  contractor,  when  at  variance  with  the  find- 
ings, are  not  fatal  to  recovery,  where  the  answer  cures  the  contra- 
diction of  misstatements,  and  the  findings  are  as  alleged  in  the 
answer  and  supported  by  uncontradicted  evidence. 
iP. — Obdib  C0N6OLIDATIN0  AonoNs  —  Emor  upon  DEnonvx  Plead- 
iNos. — ^Where  actions  for  the  foreclosure  of  mechanic's  liens  are  eon- 
Bolidated,  tbe  effect  of  the  order  of  consolidation  is  to  unite  the 
causes  of  action  so  as  to  constitute  one  cause  of  action  and  one 
pleading,  and  the  allegations  in  one  eomplaint  will  remedy  defects 
and  supply  omissions  in  another. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt»  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mastick  &  Partridge,  Bartlett  ft  Langdon,  and  Charles  A. 
Christin,  for  Appellants. 

Corbet  &  Sdby,  Morrison,  Dunne  ft  Brobeck,  Wright  ft 
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Neal  Power,  George  F.  Hatton,  Gus  L.  Baraty,  W.  C.  Webb, 
Hartley  F.  Peart,  and  J).  Hadsell,  for  Bespondents. 
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CHIPMAN,  P.  J. — Fourteen  separate  complaints  were  filed 
to  enforce  mechanics  and  materialmen's  liens,  and  by  order 
of  the  court  were  consolidated  and  tried  in  one  action.  The 
plaintiffs  in  eleven  of  these  several  complaints  are  respond- 
ents and  the  appeal  is  here  under  the  above  title.  Judgment 
was  entered  in  favor  of  plaintiffs  and  from  this  judgment 
defendants  appeal 

Defendants  Condon  and  McOlynn  were  the  contraetors  for 
the  work;  certain  named  persons  defendants  were  owners  of 
the  property  on  which  the  building  in  question  was  erected, 
and  defendant  Dunne  Investment  Company  was  the  owner 
of  a  lease  executed  by  said  owners,  and  erected  said  building 
in  compliance  with  the  terms  of  said  lease.  The  building  is 
situated  on  the  northwest  comer  of  Stockton  and  Ellis 
Streets,  San  Francisco. 

The  complaints  were  filed  in  the  latter  part  of  the  year  1909 
and  were  brought  to  issue  by  answers  in  1910  and,  on  January 
4,  1912,  came  on  for  trial,  and  findings  of  fact  and  conclu- 
sions of  law  were  made  on  June  27,  1912,  and  judgment  was 
entered  on  that  day.  Notice  of  appeal  was  served  and  filed 
July  27, 1912.  Transcript  on  appeal  was  filed  in  the  supreme 
court  May  15,  1914.  Appellants*  brief  was  filed  September 
15,  1914,  and  respondents'  brief  was  filed  May  11,  1915. 
The  cause  was  transferred  to  this  court  and  papers  filed  here 
December  17,  1915,  and  appellants'  reply  brief  filed  here 
January  18,  1916.  It  thus  appears  that  more  than  two  years 
expired  after  the  actions  were  commenced  before  they  were 
brought  to  trial.  Nearly  two  years  elapsed  thereafter  before 
transcript  was  filed  in  the  supreme  court.  A  year  more 
passed  before  respondents'  brief  was  filed,  and  appellants' 
reply  brief  was  not  filed  until  January  18,  1916,  at  which 
time  the  cause  was  submitted.  We  take  the  liberty  of  call- 
ing attention  to  the  record  as  typical  of  many  cases  coming 
by  transfer  to  this  court  as  showing  that  the  delay  in  reach- 
ing judgments  on  appeals  in  many  cases  is  not,  as  is  popu- 
larly believed,  the  fault  of  the  appellate  courts,  but  of  the 
attorneys  in  the  cases,  brought  about  by  stipulations  which 
the  courts  feel  bound  to  respect. 

The  attack  is  first  made  upon  the  finding  upon  which  the 
judgment  is  based  for  the  reason  that  it  ignores  the  element 
of  proportion  to  the  whole  contract  price;  that  the  evidence 
IS  insufficient  ''to  sustain  the  finding  even  as  to  the  amount 
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and  that  there  is  no  finding  of  the  ultimate  facts,  bnt  find- 
ing No.  10  is  only  a  conclusion  of  law.''  AppeUants  then 
assail  the  proceedings  in  each  of  the  eleven  cases  on  variona 
grounds,  some  of  which  are  common  to  all  of  them  while  other 
grounds  are  urged  to  particular  cases. 

The  contract  price  for  the  building  was  $52,750,  and  the 
contract,  with  its  plans  and  specifications,  was  duly  recorded 
before  the  work  was  commenced.  Work  commenced  under 
this  contract  October  26,  1908,  and  continued  until  July  15, 
1909.  The  contractors  being  unable  to  complete  the  build- 
ing, the  Dunne  Investment  Company  gave  three  days'  notice, 
as  provided  in  the  contract,  to  furnish  the  necessary  labor 
and  materials  to  finish  the  building,  which  the  contractors 
being  unable  to  do,  the  Dunne  Investment  Company  em- 
ployed one  Charles  Wright  to  complete  the  job.  The  con- 
tractors had  received,  when  they  abandoned  the  work,  $31,- 
397.50.  The  liens  filed  amounted  to  about  twelve  thousand 
dollars. 

The  contract  provided  that  payments  for  the  work  should 
be  made  on  the  first  of  the  month  ''as  the  work  progresses, 
in  installments,  based  upon  the  monthly  estimates  of  all  work 
done  and  material  furnished  and  paid  for  in  the  building, 
up  to  and  including  the  last  day  of  the  preceding  month,  in 
sums  equal  to  seventy-five  per  cent  of  the  value  of  said  work 
done  and  material  furnished,  to  be  estimated  by  the  architect, 
provided  that  no  more  than  seventy-five  per  cent  of  the  whole 
contract  price  shall  be  paid  up  to  the  time  of  the  completion." 
There  was  the  usual  provision  deferring  payment  of  twenty- 
five  per  cent.  ''The  monthly  estimates  of  the  architect,  how- 
ever, subject  to  correction  by  him  in  any  subsequent  monthly 
or  in  his  final  estimates.  Serving  merdy  as  a  basis  for  pay- 
ments on  account  they  are  presumed  to  be  only  approximate." 

Finding  10  is  as  follows:  "That  the  value  of  the  work  and 
materials  already  done  and  furnished  by  said  Condon  and 
McGlynn  on  July  15,  1909,  under  said  contract,  including 
materials  then  actually  delivered  or  on  the  g^und,  estimated 
by  the  standard  of  the  whole  contract  price,  under  said  con- 
tract, was  and  is  $41,863.33." 

The  court  found  that  there  was  the  sum  of  $10,465.83  sub- 
ject to  the  various  liens,  being  the  difference  between  the 
amount  of  the  work  and  materials  done  and  furnished, 
namely,  $41,863.33,  and  the  amount  paid  to  the  contractors, 
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namely^  $31,397.50.  That  la^  the  payment  in  excess  of  the 
certificates  given  by  the  architect  of  seventy-five  per  cent  of 
the  work  as  it  progressed,  as  provided  in  the  contract,  was 
the  sum  of  $10,465.83  and  was  subject  to  liens  in  accordance 
with  the  rule  enforced  in  the  case  of  Olsov^Mdkoney  Lumber 
Co.  V.  MaxweU,  18  Cal.  App.  668,  [124  Pac.  100]. 

It  is  well  settled  that>  prior  to  the  revisory  statute  of  1911 
(Stats.  1911,  p.  1313),  under  section  1200  of  the  Code  of 
Civil  Procedure,  the  actual  value  of  the  work  and  materials 
is  not  the  test,  but  the  value  '^  estimated  as  near  as  may  be 
by  the  standard  of  the  whole  contract  price.''  {Eoffmainr 
Marks  Co.  v.  Spires,  154  Cal.  Ill,  [97  Pac.  152] ;  Duffy 
Lumber  Co.  v.  Stanton,  9  Cal.  App.  38,  [98  Pac.  38] ;  Olson- 
Mahoney  etc.  Co.  v.  MaxwM,  18  Cal.  App.  668,  [124  Pae. 
100].) 

Appellants  contend  that  the  value  of  the  work  and  mate- 
rials as  found  by  the  court  represented  the  actual  value 
and  not  the  value  estimated  by  the  standard  of  the  whole 
contract  price,  and  that  the  court  reached  its  estimate  by  a 
mathematical  calculation,  to  wit,  by  dividing  $31,397.50,  the 
amount  paid  the  contractors,  by  .75,  thus  giving  exactly  the 
sum  found,  namely,  $41,863.33.  ''Other  than  this  mathemat^ 
ical  calculation,"  it  is  claimed,  ''there  is  not  a  word  of  evi- 
dence to  sustain  the  finding.'' 

Witness  Applegarth  was  the  architect  of  the  building  and 
made  the  estimates  of  the  work  as  it  progressed  and  issued 
certificates  therefor.  He  testified  "that  $31,397.50  was  three- 
fourths  of  the  value,  or  possibly  a  little  less  than  three- 
fourths  of  the  value,  of  the  portion  of  the  work  done  by  the 
Condon-McQlynn  Company  on  the  Dunne  Building,  esti- 
mated by  the  contract  price  for  the  whole.  We  were  con- 
servative always  so  as  not  to  overstep  the  limit.  So  I  am 
sure  that  it  was  not  more  than  three-fourths  of  what  they 
had  done  estimated  by  the  price  of  the  whole."  Again,  he 
testified:  "These  certificates  were  our  estimates  of  the  value 
of  the  work  done  in  the  period  covered  by  the  certificate 
estimated  by  the  contract  price."  Again:  "We  issued  our 
certificates  on  the  basis  of  three-fourths  of  the  value  of  the 
work  done  estimated  by  the  whole  contract  prioe."  He  tes- 
tified that  he  helped  superintend  the  construction  of  the 
building,  and  was  at  that  time  more  familiar  with  the  cost 
of  the  work  required  to  be  done  on  the  building  than  at  the 
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time  he  was  testifying  (two  years  later).  He  testified:  ''In 
giving  the  certificates  we  investigated  the  cost  of  doing  what 
had  to  be  done  there  and  it  was  fresh  in  my  mind  when  I 
gave  the  certificates,  and  the  certificates  I  made  at  the  time 
were  my  estimates  at  that  time  of  three-fourths  of  the  value 
of  what  had  been  done  there,  measured  by  the  contract  price 
for  the  whole.  The  contract  price  was  less  than  the  reason- 
able value  of  the  contract  for  the  building  in  my  judgment.*' 
He  also  testified:  "Leaving  out  the  contract  price  of  the 
Dunne  Building  under  the  Condon  &  McQlynn  contract,  the 
reasonable  market  value  of  what  the  Condon-McQlynn  Com- 
pany did  before  they  ceased  work  there  was  about  $47,- 
000.00  * '  Later  in  the  course  of  the  trial,  the  architect  revised 
his  estimate,  reducing  it  from  forty-seven  thousand  dol- 
lars to  $35,736.50,  whence  by  applying  the  rule  in  Hoffman' 
Marks  Co.  v.  Spires,  appellants  derive  $30,785  as  the  true 
value  estimated  on  the  basis  of  the  contract  price  and,  there- 
fore, it  is  claimed  there  was  nothing  subject  to  the  lien. 

Witness  Charles  Wright,  who  took  the  contract  to  complete 
the  building,  testified  that  the  actual  value  at  abandonment 
was  $32,850.  The  testimony  of  this  witness  on  cross-exam- 
ination showed  that  he  underestimated  the  cost  of  different 
parts  of  the  work  very  materially,  and  that  his  figures  given 
for  various  items  entering  into  the  cost  of  completing  the 
building  were  unreliable,  and  for  reasons  shown  his  estimate 
of  such  cost  did  not  represent  the  reasonable  cost  of  complet- 
ing the  building  under  the  original  contract.  It  was  alleged 
by  defendants,  in  their  verifi^  answer  to  each  of  the  com- 
plaints, that  they  had  paid  to  the  contractors  ''a  sum  equal 
to  75%  of  the  value  of  said  work  done  and  material  fur- 
nished as  estimated  by  the  architect,  and  that  the  said  sum 
was  at  no  time  more  than  75%  of  the  value  of  the  work  and 
materials  already  done  and  furnished,  estimated  by  the  stan- 
dard of  the  whole  contract  price,"  and  that  the  amount  so 
paid  was  as  already  stated.  Appellants  say  as  to  this  aver- 
ment in  their  answer  that  it  "is  not  binding,  in  view  of  the 
fact  that  the  evidence,  as  a  whole,  establishes  that  these  pay- 
ments were  in  reality  75%  of  the  value  of  the  amount  actu- 
ally in  the  building." 

Section  1200  of  the  Code  of  Civil  Procedure  directs  that 
the  value  of  the  labor  and  materials  done  and  furnished  at 
the  time  of  abandonment  shall  ''be  estimated  as  near  as  may 
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be  by  the  standard  of  the  whole  contract  price."  Any  just 
method  of  arriving  at  this  result  may  be  adopted.  There 
was  evidence  warranting  the  court  in  finding  that  the  value 
of  the  labor  done  and  materials  furnished  when  abandonment 
occurred  was  greater  than  seventy-five  per  cent  of  the  value 
as  estimated  by  the  court,  so  that  appellants  cannot  complain 
that  the  amount  was  excessive.  Just  to  what  mental  or 
mathematical  process  the  court  resorted  it  seems  to  us  im- 
material if  the  result  was  justified.  It  may  be,  and  probably 
was  the  fact,  that  the  court  was  satisfied  with  the  architect's 
testimony  that  the  certificates  given  by  him  could  safely  be 
assumed  as  a  basis  for  its  finding,  especially  as  he  had  testi- 
fied that  the  value  of  the  labor  and  materiak  done  and  fur- 
nished was  forty-seven  thousand  dollars,  and  in  view  also  of 
the  admissions  of  the  answers  as  well  as  the  architect's  testi- 
mony, that  this  seventy-five  per  cent  ''was  at  no  time  more 
than  75%  of  the  value  of  the  work  and  materials  already 
done  and  furnished,  estimated  by  the  standard  of  the  whole 
contract  price.''  The  estimate  made  by  the  architect  was 
not,  as  claimed  by  appellants,  for  actual  value  but,  as  was 
admitted  in  the  answers,  and  as  testified  by  the  architect,  was 
a  value  "estimated  by  the  contract  price."  We  must  assume 
that  the  court  considered  all  the  evidence  in  the  case  and  was, 
we  think,  justified  therefrom  in  making  the  finding  it  did, 
although  it  happens  to  be  and  probably  was  based  upon  the 
architect's  certificate.  Finding  10,  supra,  is,  we  think,  a 
finding  of  fact  and  not  a  conclusion  of  law,  as  claimed  by 
appellants. 

It  is  further  claimed  that  the  court  failed  ''to  find  the  value 
of  the  work  left  undone"  which,  it  is  insisted,  was  essential 
"in  estimating  the  amount  subject  to  liens  in  cases  where  the 
contractor  has  not  finished  his  contract."  We  understand 
our  supreme  court  to  have  held  that  a  finding  as  to  the  cost 
of  completing  the  building  is  not  necessary.  (Scheerer  dk  Co. 
V.  Deming,  154  Cal.  138,  [97  Pac.  155] ;  GanaJd  Lumber  Co.  v. 
Weinsveig,  168  Cal.  664,  [143  Pac.  1025].)  In  the  Scheerer 
case,  the  court  said  it  was  proper  as  matter  of  evidence,  to 
consider  this  fact  in  determining  what  the  value  is.  We  must 
presume  that  the  court  did  consider  the  evidence  before  it  on 
this  fact. 

We  come  now  to  the  attack  made  upon  the  several  claims 
separately. 
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OLSON-MAHONET  LUMBER  COMPANY'S  CLAIM. 

The  objections  raised  to  this  claim  are:  1.  That  the  com- 
plaint does  not  state  a  cause  of  action  in  this :  (a)  it  shows  that 
the  lien  was  filed  too  late ;  (b)  that  it  does  not  allege  the  value 
of  the  labor  and  materials  in  the  building  and  on  the  ground 
at  the  time  of  the  abandonment,  based  on  the  whole  contract 
price,  or  contain  ''even  an  allegation  of  a  fund  subject  to 
liens'';  (c)  the  complaint  ''fails  to  allege  that  the  lien  con- 
tained a  statement  of  the  terms,  time  given,  and  conditions  of 
the  contract,''  as  required  by  section  1187  of  the  Code  of 
Civil  Procedure.  2.  That  finding  No.  6  is  contrary  to  the 
admissions  in  the  pleadings.  3.  That  the  lumber  chained  for 
was  used  for  concrete  ''forms"  and  did  not  form  part  of  the 
building.  4.  That  there  is  a  material  variance  between  the 
complaint  and  lien,  between  the  complaint  and  the  evidence, 
and  between  the  lien  and  the  evidence. 

It  was  alleged  in  the  complaint  that,  on  July  20,  1909,  the 
"said  contract  was  abandoned  before  the  completion  thereof 
and  there  was  on  said  date  an  entire  cessation  of  labor  upon 
said  unfinished  contract  and  upon  said  unfinished  building 
or  structure"  and,  on  said  date,  the  defendant  Dunne  Invest- 
ment Company  entered  into  the  occupation  of  said  building 
and  ever  since  has  been  and  now  is  in  the  use  thereof;  that 
said  cessation  from  labor  upon  said  contract  and  upon  said 
unfinished  building  or  structure  and  said  use  and  occupation 
of  said  unfinished  building  by  said  owner,  Dunne  Investment 
Company,  continued  for  a  period  of  thirty  days  and  at  the 
time  of  said  cessation  from  labor  there  was  in  the  hands  of 
defendant,  Dunne  Investment  Company,  after  deducting  the 
payments  actually  due  and  made  under  said  contract  for  the 
value  of  the  work  and  materials  already  furnished,  estimated 
according  to  the  whole  contract  price,  sufficient  to  pay  the 
claim  and  lien  of  the  plaintiff  herein."  It  is  alleged  that  the 
notice  of  lien  was  duly  verified  and  recorded  December  14, 
1909,  and  is  made  part  of  the  complaint  "and  was  filed  within 
the  time  allowed  by  law."  It  is  also  alleged  that  no  notice 
of  the  cessation  of  work  on  the  building  or  of  abandonment 
of  work  was  ever  filed  in  the  office  of  the  recorder. 

The  court  found  that  there  was  an  entire  cessation  of  labor 
on  the  building  on  July  18,  1909,  and  that  there  never  had 
been  any  notice  of  cessation  of  labor  filed  for  record. 
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Several  of  the  complaints  alleged,  and  the  court  found,  that 
within  thirty  days  (in  fact,  within  a  few  days)  defendant 
''did  enter  upon  said  uncompleted  building,  exclude  therefrom 
said  Condon  &  McOlynn  and  all  subcontractors  .  .  .  and  said 
defendant  did  proceed  to  procure  other  materials  and  labor 
.  .  .  and  did  complete  said  building  .  ,  .  on  November  16, 
1909,  and  there  was  at  no  time  a  cessation  of  labor  for  thirty 
days  on  said  building  between  said  October  21, 1908,  and  said 
November  16,  1909.*' 

Appellants  say:  If  the  allegation  is  true  that  there  was  a 
cessation  of  labor  for  thirty  days  after  July  20,  1909,  as 
alleged,  the  time  for  filing  liens  would  commence  to  run  Au- 
gust 19th,  and  the  right  to  file  a  lien  would  at  most  expire 
ninety  days  thereafter.  Hence  the  complaint  did  not  state  a 
cause  of  action  because,  as  therein  stated,  the  lien  was  filed 
December  14th.  Attention  is  also  called  to  the  allegation  in 
the  complaint  that  defendant  entered  into  occupation  and  use 
of  the  building  on  July  20,  1909,  which,  it  is  claimed,  brings 
the  case  directly  within  Bobison  y.  Mitchd,  159  CaL  581,  591, 
[IMPac.  984]. 

While  the  court  found,  as  alleged  in  the  complaint,  that 
there  was  a  cessation  of  labor  on  July  18,  1909,  it  found,  as 
we  have  seen,  that  no  notice  thereof  had  been  filed  of  record, 
and  the  court  also  found  that  there  was  no  cessation  of  labor 
for  thirty  days  on  said  building  and  the  same  was  completed 
November  16,  1909.  This  plaintiff  filed  its  lien  on  December 
14,  1909,  and  was  in  time,  if  we  may  follow  the  findings  of 
the  court  instead  of  the  averments  of  the  complaint.  In  con- 
sidering this  and  other  of  the  objections,  it  is  to  be  noted  that 
there  was  no  demurrer  to  the  complaint,  no  motion  for  non- 
suit upon  the  dose  of  plaintiff's  testimony,  and  no  motion 
made  for  a  new  trial.  In  defendants'  answer  it  was  alleged 
that  the  contractors  abandoned  the  work  on  July  15,  1909, 
**  whereupon  the  said  defendant  entered  upon  the  said  work, 
excluded  the  said  Daniel  E.  Condon  and  Chas.  J.  McOlynn  and 
their  men  and  forthwith  proceeded  to  procure  other  materials 
and  labor  and  entered  into  another  contract  for  said  work, 
to  wit:  a  certain  contract  with  one  Charles  Wright,"  who 
agreed  to  complete  the  building  according  to  the  plans  and 
specifications  of  the  original  contract.  This  contract  was 
dated  August  4, 1909,  in  which  the  contractor  agreed  **to  enter 
upon  the  performance  of  the  work  on  the  5th  day  of  August, 
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1909,  and  to  steadily  proceed  with  and  hasten  the  same  to 
completion/'  The  evidence  showed  that  in  fact  there  was  no 
cessation  of  labor  for  a  period  of  thirty  days;  that  the  eon- 
tractor,  Wright,  carried  out  his  contract,  and  in  so  doing  must 
have  been  in  possession  of  the  building;  and  that  defendant 
did  not  ''enter  into  the  occupation  and  use  of  the  building" 
otherwise  than  to  exclude  the  original  contractors  and  to 
arrange  for  the  completion  of  the  building.  No  question  was 
raised  at  the  trial  or  objection  to  evidence  as  at  variance  with 
the  pleadings.  In  this  condition  of  the  record  we  are  fully 
warranted  in  disregarding  the  averment  of  the  complaint  that 
the  cessation  of  labor  continued  for  a  period  of  more  than 
thirty  days  and  accepting  the  finding  of  the  court  Appellant 
relies  on  Bobison  v.  MitcTul,  159  Cal.  581,  [114  Pac.  984] .  In 
that  case  the  complaint  alleged  and  the  answer  confirmed  the 
allegation,  that  the  contractor  ceased  work  on  October  18th, 
and  that  the  plaintiff  thereafter,  to  wit,  on  November  19th, 
''undertook  the  completion  of  his  said  dwelling  and  proceeded 
to  eomplete  the  same.'*  The  court  held  that  the  finding  that 
''this  cessation  of  labor  did  not  continue  for  a  period  of  thirty 
days''  was  not  a  finding  within  the  issues,  and  being  ''in  con- 
flict with  the  admissions  of  the  pleadings,  cannot  be  consid- 
ered." In  the  case  cited,  however,  "the  owner  filed  for  record 
his  verified  notice  of  cessation,  as  contemplated  by  the  open- 
ing paragraph  of  section  1187  of  the  Code  of  Civil  Procedure," 
declaring  in  said  notice  that  the  work  had  been  abandoned. 
It  was  admitted  that  the  lien  "was  not  filed  within  time  if 
the  notice  of  cessation  and  abandonment  filed  upon  November 
19, 1906,  set  running  the  statutory  period  for  filing  the  lien." 
This  was  a  case  where  the  statutory  notice  had  been  given  by 
the  owner,  and  it  undoubtedly  started  the  running  of  the 
statutory  period  for  filing  the  lien,  unless  the  facts  were  that 
the  work  had  not  ceased  for  that  period  and  ten  days  there- 
after, as  was  alleged  in  the  notice  of  abandonment.  Under 
the  peculiar  facts  of  that  case  the  trial  court  felt  warranted 
in  finding  that  there  had  not  been  a  cessation  of  labor  for 
the  period  of  thirty  days,  thus  disregarding  the  admissions  of 
the  pleadings,  which  the  supreme  court  held  was  unauthorized. 
In  the  case  here  the  finding  has  the  support  of  uncontradicted 
evidence,  and  of  the  admissions  of  the  answer,  and  the  further 
very  important  fact  that  no  notice  of  cessation  of  labor  was 
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given.  The  case  cited,  it  seems  to  us,  not  only  fails  to  support 
appellants'  contention,  but  rather  demonstrates  its  fallacy. 

The  complaint  alleged  as  follows:  ''At  the  time  of  said 
cessation  from  labor,  there  was  in  the  hands  of  the  defendant, 
Dunne  Investment  Company,  after  deducting  the  payments 
actually  due  and  made  under  said  contract  for  the  value  of  the 
work  and  materials  already  done  and  furnished,  estimated  ae- 
cording  to  the  whole  contract  price,  sufficient  money  to  pay  the 
claim  and  lien  of  the  plaintiff  herein."  It  is  now  urged 
against  the  sufficiency  of  this  averment  that  it  does  not  allege 
that  defendant  had  ''any  fund  subject  to  liens.' '  Defendant 
states  in  its  brief  "it  may  be  that  this  plaintiff  intended  to  al- 
lege that  it  had  in  its  hands  and  subject  to  liens  sufficient 
money  to  pay  the  claim,  but  the  complaint  does  not  say  so.'' 
Had  plaintiff's  failure  to  express  its  intention  been  pointed  out 
by  special  demurrer  no  doubt  the  additional  allegation  would 
have  been  made.  The  record  shows,  however,  that  the  fact 
here  omitted  constituted  one  of  the  issues  tried  without  objec- 
tion, which  we  think  cured  the  defect. 

The  objection  that  the  complaint  "fails  to  allege  that  the 
lien  contained  a  statement  of  the  terms,  time  given  and  con- 
ditions of  the  contract,"  as  required  by  section  1187  of  the 
Code  of  Civil  Procedure,  is,  we  think,  satisfactorily  met.  In 
the  first  place,  the  lien  was  admitted  in  evidence  without  the 
objection  now  urged  being  made.  The  complaint  alleged  that 
the  notice  of  lien  was  filed,  giving  the  date,  and  that  it  "con- 
tained, among  other  things,  a  description  of  the  property 
thereby  sought  to  be  charged,  as  hereinbefore  set  forth,  a 
statement  of  the  names  of  the  owners  or  reputed  owners  of 
said  land  and  building  or  structure,  to  wit:  [giving  the 
names]  .  .  .  and  said  notice  also  contained  a  correct  state- 
ment of  the  demand  of  plaintiff  for  said  materials  furnished 
after  deducting  the  just  claims  and  offsets. "  It  is  then  stated 
that  the  notice  was  duly  recorded  and  reference  is  made  to  it 
and  it  is  made  part  of  the  complaint  The  lien  contains  a 
statement  of  the  terms,  time  given  and  the  conditions  of  the 
contract.  The  complaint  and  notice  of  lien  must  be  read 
together  as  the  latter  is  distinctly  made  part  of  the  com- 
plaint. (Newell  V.  BriU,  2  Cal.  App.  61,  [83  Pac.  76] ;  Coss 
V.  MacDonough,  111  Cal.  662,  [44  Pac.  325].)  In  the  ab- 
sence of  a  demurrer,  and  in  view  of  the  fact  that  no  objection 
was  made  to  the  introduction  of  the  lien  in  evidence,  and  that 
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there  was  no  denial  in  the  answer  of  plaintiff's  averments, 
the  pointy  in  our  opinion,  should  not  now  be  considered. 

It  is  objected  that  there  is  a  variance  between  the  complaint 
and  the  lien,  the  complaint  and  the  evidence,  and  between  the 
lien  and  the  evidence.  The  lien  states  that  the  contractors 
*' requested  claimant  to  furnish  lumber  and  mill  work  for  said 
building  and  agreed  to  pay  for  the  same  upon  its  delivery; 
that  claimant,  at  the  special  instance  and  request  and  in 
accordance  with  the  agreement  of  said  [contractors]  fur- 
nished lumber  and  mill  work  for  said  building  on  the  dates 
hereinafter  mentioned  to  the  amount  and  extent  presented  by 
the  various  sums  set  opposite  the  respective  dates,  viz.": 
(Then  follow  the  items  showing  date,  quantity  of  material 
and  mill  work  and  price.)  ''No  time  was  given  and  there 
were  no  other  terms  or  conditions  of  the  said  contract."  It 
is  then  stated  that  claimant  performed  its  agreement  ''and 
supplied  said  lumber  and  materials  as  specified  herein  and 
said  materials  are  of  the  reasonable  value  of  $2,902.99,  and 
the  same  were  actually  used  in,  upon  and  about  said  build- 
ing." The  complaint  alleged  that,  for  said  lumber  and  mill 
work,  the  contractors  "agreed  to  pay  the  plaintiff  the  rea- 
sonable value  thereof,  in  cash,  and  upon  the  delivery  of  said 
lumber  and  mill  work;  that  no  time  was  given  and  there  were 
no  other  terms  or  conditions  to  said  contract  except  such  as 
the  law  implies;  .  .  .  that  the  reasonable  value  of  said  lum- 
ber and  materiak  is  set  opposite  the  respective  dates  as  fol- 
lows": (Then  follow  the  items  as  in  the  notice  of  lien.)  The 
evidence  showed  that  the  lumber  was  sold  at  a  fixed  price 
agreed  upon  with  the  contractors.  "That  the  lumber  and 
miU  work  furnished  by  the  Olson-Mahoney  Lumber  Company 
for  the  building  in  question  were  furnished  at  the  reasonable 
market  price  prevailing  at  San  Francisco  at  the  time  the  lum- 
ber and  mill  work  were  furnished."  The  introduction  of  the 
lien  was  objected  to  "on  the  ground  that  there  is  a  variance 
between  the  evidence  and  the  lien."  In  the  decision  ren- 
dered by  this  court  in  Barreii-Hicks  Co.  v.  Olas,  14  Cal.  App. 
289,  [111  Pac.  760],  it  was  said  in  the  opinion  by  Mr.  Justice 
Hart:  "The  object  of  the  statute  in  requiring  the  conditions 
and  terms  of  the  contract  to  be  set  forth  correctly  in  the  no- 
tice of  lien  is  to  'inform  the  owner  as  to  the  extent  and  nature 
of  a  lienor's  claim,  to  facilitate  investigation  as  to  its  merits.' 
•  •  •  And  the  test  as  to  the  sufiSciency  of  the  notice  with  re- 
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Bpect  to  the  terms  and  conditions  of  the  contract  is  whether 
sadh  notice  so  far  departs  from  the  terms  and  conditions  of 
the  contract  as  to  render  it  misleading  to  the  injury  of  the 
owner.  If  it  does,  the  yariance  is  fatal.  If,  however,  there 
is  a  substantial  agreement  between  the  contract  and  notice 
of  lien,  so  that  there  could  not  arise  in  the  mind  of  the  owner 
any  misapprehension  as  to  the  extent  and  nature  of  the  lien- 
or's claim,  then  any  technical  yariance  which  might  appear 
would  be  immaterial/'  In  that  case  the  contention  was  that 
while  the  complaint  charged  that  plaintiff  was  ''to  receive 
for  said  materials  [corrugated  iron]  the  reasonable  market 
value  of  the  materials  so  furnished,  the  evidence  shows  that 
such  corrugated  iron  was  sold  and  furnished  for  a  definite  or 
stipulated  price  agreed  upon  by  the  parties."  Of  this  con- 
tention the  court  said:  ''Conceding  that  the  evidence  shows 
that  the  price  charged  for  the  corrugated  iron  was  definitely 
fixed  and  expressly  agreed  upon  at  the  time  it  was  sold  to  the 
contractor,  it  nevertheless  further  appears  from  the  evidence 
that  said  price  or  sum  constituted  the  market  value  of  the 
materials  at  the  time  of  the  sale.  The  statement  in  the  notice 
of  lien  was,  therefore,  substantially  true,  which  was  all  that 
was  required  to  give  it  validity." 

In  the  present  case  it  seems  to  us  that  anyone  reading  the 
notice  of  lien  would  see  that  the  agreement  was  that  the 
materials  were  to  be  paid  for,  upon  delivery,  in  accordance 
with  the  prices  carried  out  against  the  various  items,  and  that 
the  materials  were  of  the  reasonable  value  as  in  the  notice 
set  forth,  for  it  states  that  reasonable  value  was  as  the  price 
shown.  The  complaint  stated  that  the  agreement  was  to  "pay 
the  plaintiff  the  reasonable  value  thereof,  in  cash,  and  upon 
the  delivery  of  said  lumber  and  mill  work."  The  evidence 
was  that  the  prices  were  both  the  market  value  and  the  rea- 
sonable value  as  well  as  that  the  agreement  was  to  pay  a  price 
agreed  upon.  We  do  not  think  that  the  notice  of  lien  was 
insufficient,  nor  do  we  think  there  was  any  variance  as  claimed 
by  appellant  such  as  would  justify  a  reversal  of  the  judgment. 
(See  Blanch  v.  Comanowu>edLiK  Am.  Corp.,  19  Cal.  App.  720, 
726,  [127  Pac.  805],  and  cases  there  cited.) 

It  is  next  objected  that  the  lumber  furnished  by  plaintiff 
was  used  for  concrete  "forms"  which  did  not  enter  into  or 
become  a  part  of  the  building  and  hence  no  lien  attached. 
Appellant  rests  its  point  in  its  opening  brief  upon  the  case  of 
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Siimson  MUl  Co.  v.  Los  Angeles  Traction  Co.,  141  Cal.  30, 
[74  Pac.  357].  That  case  was  decided  in  1903,  before  con- 
erete  came  into  general  use  in  the  construction  of  buildings 
and  it  involved  conditions  wholly  unlike  those  connected  with 
concrete  structures.  The  contract  was  for  the  erection  of  a 
bridge  to  consist  of  five  spans  and  the  balance  of  steel  or 
wood.  Except  as  to  the  steel  spans  the  bridge  was  completed, 
but  some  delay  arose  in  obtaining  steel  for  the  uncompleted 
party  and  a  temporary  structure  was  agreed  upon  of  timber 
over  which  the  cars  could  run.  ''This  structure  rested  upon 
planks  laid  on  the  ground  and  was  not  in  any  way  physically 
connected  with  the  bridge,  except  that  on  it  was  laid  the  per- 
manent track  consisting  of  stringers,  ties  and  rails.''  It  was 
soon  after  replaced  by  the  steel  structure  originally  contem- 
plated, the  ''effect  bdng  to  leave  the  track  supported  by  the 
new  steel  structure  in  place  of  the  wooden  structure  re- 
moved." Part  of  the  lumber  furnished  by  plaintiff  went  into 
this  temporary  structure  and  was  afterward  carried  away  by 
the  contractors;  and  it  was  claimed  by  defendant  that  plain- 
tiff's claim  of  lien  should  be  reduced  by  this  amount.  The 
lower  court  held  otherwise  but  the  supreme  court  reversed 
the  judgment  It  was  said  in  the  opinion:  "It  is  settled  by 
many  decisions  in  this  state  that  to  entitle  a  materialman  to 
a  lien  under  section  1183  of  the  Code  of  Civil  Procedure  the 
materials  must  be  furnished  to  be  used,  and  must  be  strictly 
used,  in  the  construction  of  the  building  or  other  structure 
against  which  the  lien  is  sought  to  be  enforced  [citing  cases] ; 
and  this  we  understand  means  the  materials  must  be  used, 
not  merely  in  the  process  of  construction,  but  'in  the  struc- 
ture'— ^that  is  to  say,  they  must  be  used  as  the  materials  of 
which  it  is  constructed."  (Citing  cases.)  Strictly  applied, 
the  rule  here  laid  down  would  exclude  the  lumber  used  for 
"forms"  in  constructing  a  concrete  building,  for  it  does 
not  constitute  a  part  of  "the  materials  of  which  it  is  con- 
structed." The  question  seems  not  to  have  been  passed  upon 
by  our  supreme  court.  Its  wide  application  justifies  its  care- 
ful consideration. 

The  evidence  was  that  this  building  could  not  have  been 
erected  without  the  use  of  lumber  made  into  forms  into  which 
the  concrete  was  poured  there  to  remain  until  thoroughly 
"set,"  that  is,  for  a  period  requiring,  as  the  evidence  showed, 
from  fifteen  to  twenty  days.    The  lumber  was  then  removed 
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and  was  of  no  value  thereafter.  The  evidence  was  that  some 
of  it  was  given  away ;  none  was  used  for  another  job  and  the 
contractors  advertised  in  the  daily  papers  to  get  rid  of  it 
for  firewood.  The  contract  called  for  a  reinforced  concrete 
building  to  be  erected  by  the  use  of  wooden  forms.  The  pro- 
vision was:  *' Forms  must  be  constructed  so  as  to  properly 
sustain  the  total  weight  of  the  concrete  floors  and  beams  dur- 
ing construction  without  deflection  and  shall  be  thoroughly 
braced  and  held  in  place  to  avoid  any  delay  during  construc- 
tion to  allow  of  the  setting  of  the  concrete."  After  making 
specific  provision  as  to  how  the  lumber  was  to  be  used  and 
what  kind  was  required,  the  contract  provided:  ** Forms  shall 
be  so  constructed  that  their  inner  surface  shall  conform 
strictly  to  the  dimensions  called  for  by  the  plans.  ...  No 
form  design  shall  be  adopted  or  the  lumber  sizes  collected 
(selected  f)  without  the  approval  of  the  architect  and  the 
architect's  approval  does  not  relieve  the  liability  of  the  con- 
tractor for  the  strength  of  the  forms."  We  mention  these 
provisions  as  showing  the  intimate  connection  of  the  "forms" 
with  the  erection  of  the  structure  and  their  indispensability. 
In  the  case  of  Pacific  Sash  and  Door  Co.  v.  Bumiller,  162 
Cal.  664,  667,  [41  L.  R.  A.  (N.  S.)  296,  124  Pac.  230],  where 
n)aterials  were  furnished  for  the  alteration  of  a  building,  it 
was  held:  "Lard-oil  applied  to  the  threads  of  joints  of  pipe 
used  in  the  structure,  insulated  or  covered  electric  wire  used 
for  drop  lights  attached  thereto,  paste  for  soldering  joints, 
asbestos  comprising  a  part  of  the  electric  switch-board,  all 
constitute  parts  of  the  structure  and  a  lien  may  be  asserted 
therefor.  Some  soapstone  was  used  on  the  inside  of  pipes, 
as  a  lubricant,  to  facilitate  the  pulling  of  wires  through  the 
pipes.  This,  being  a  part  of  the  work  of  construction,  we 
think  it  may  also  be  considered  as  a  part  of  the  material  used 
in  construction,  for  which  a  lien  may  be  claimed."  Soap- 
stone  as  a  lubricant  constituted  "no  part  of  the  materials  of 
which  the  building  was  constructed,"  as  was  the  test  in  the 
Stimson  Mill  Co.  case,  supra,  but  it  "was  material  used  in 
the  construction"  of  the  building  which  was  the  test  in  the 
Pacific  Sash  &  Door  case,  supra,  and  should,  we  think,  be 
the  test  here.  In  thus  holding  we  are  but  applying  the 
familiar  rule  that  the  language  of  a  statute  must  be  construed 
so  as  to  adapt  it  to  changing  conditions  the  result  of  improved 
methods  and  the  progress  of  inventive  arts.    In  its  reply  brief 
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apx)ellant  cites  other  cases  in  support  of  its  contention.  Ken- 
nedy  v.  Commonwealth,  182  Mass,  480,  [65  N.  E.  828],  was 
an  action  by  bill  of  equity  which  under  the  statute  was  main- 
tainable "if  the  petitioner  have  a  claim  that  might  be  a  sub- 
ject of  mechanic's  lien  if  the  structure  belonged  to  a  private 
owner."  The  statute  provided  security  *'for  all  labor  per- 
formed or  furnished  and  for  all  materials  used  in  such  con- 
struction or  repair.*'  The  contractors  agreed  to  furnish  ma- 
terial for  and  to  construct  all  the  concrete  foundations  and 
arches  required  for  the  construction  of  a  pumping  station  and 
gate  house  at  Spot  Pond  in  Storeham."  It  appeared  that 
the  lumber  ''did  not  enter  into  the  construction  of  the  pump- 
ing station  and  gate  house  as  a  part  of  the  permanent  struc- 
ture, but  was  bought  and  used  again  for  a  similar  purpose 
in  another  place  and,  after  being  so  used  several  times,  was 
removed  by  the  purchasers,  some  of  it  being  finally  sold  for 
firewood  and  the  rest  being  carried  to  the  yard  of  the  pur- 
chasers in  Boston."  It  was  held  that  plaintiff  could  not 
recover.  **To  acquire  a  lien  for  materials  under  the  Pub. 
Sts.  c.  191,  it  is  necessary,"  said  the  court,  **to  show  that 
the  materials  will  form  a  part  of  the  completed  structure — 
that  they  will  enter  into  it  and  become  a  part  of  the  realty." 

In  Darlington  Lumber  Co.  v.  Westlake  Const.  Co.,  161  Mo. 
App.  723,  [141  S.  W.  931],  where  the  facts  were  substantially 
the  same  as  in  the  present  case,  the  St.  Louis  court  of  ap- 
peals deduced  the  following  rule:  *' Where  certain  material 
is  provided  for  by  the  contract  in  erection  of  a  structure,  and 
is  furnished  and  used  accordingly,  and  is,  either  in  whole  or 
in  part,  consumed  in  its  use,  the  materialman  is  entitled  to 
a  lien  for  the  material  thus  consumed  in  the  erection  of  the 
structure  to  the  extent  of  the  consumption  of  its  reasonable 
value,  regardless  of  the  fact  whether  or  not  such  material 
formed  a  permanent  part  of  the  structure  when  completed. 
Consumption  of  value  means  the  depreciation  in  the  market 
value  of  the  material  by  the  use  provided  for  by  the  contract." 

In  Barker  it  Stewart  Luml>er  Co.  ▼.  MaratJion  Paper  Mills 
Co.,  146  Wis.  12,  [36  L.  B.  A.  (N.  S.)  875,  130  N.  W.  866], 
the  contract  was  to  build  a  dam  and  materials  were  used  in 
the  construction  of  a  temporary  coffer-dam  the  erection  of 
which  was  necessary  to  the  permanent  dam.  The  contractor 
abandoned  the  work  and  the  owner  took  possession  of  the 
work,  using  for  it  the  material  left  by  the  contractor  indud- 
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ing  that  in  the  coffer-dam.  About  one-sixth  of  the  material 
was  destroyed  by  use,  and  the  major  portion  of  the  planking 
when  removed  was  capable  of  use  in  some  other  similar  dam, 
and  had,  at  the  time,  a  market  value  of  four  or  five  dollars 
per  thousand,  but,  after  the  removal,  the  owner  used  it  in 
tramways  and  in  planking  and  after  the  completion  of  such 
use  it  had  no  value  except  for  firewood.  At  the  completion 
of  the  work  there  would  remain  about  fifty  per  cent  of  the 
lumber  furnished,  a  large  share  of  which  would  be  unfit  for 
anything  but  fuel,  and  the  balance  fit  for  use  only  in  other 
dams  and  worth  about  five  dollars  per  thousand.  The  plank- 
ing cost  sixteen  dollars  per  thousand  and  constituted  about 
three-fourths  of  the  lumber  claimed.  The  hardware  used  in 
the  coffer-dam  was  of  no  value  except  as  scrap  iron.  It  was 
held  that  there  was  such  a  consumption  of  materials  in  the 
erection  of  the  coffer-dam  as  to  entitle  the  materialman  to  a 
lien  on  the  permanent  dam  under  the  statute  giving  a  lien 
to  a  materialman  who  furnishes  any  materials  ''for,  or  in 
or  about  the  construction,  erection,  repair,"  etc.,  of  any  struc- 
ture which  becomes  a  part  of  the  freehold.  Kennedy  v.  Cotiv- 
monwealth,  182  Mass.  480,  [65  N.  B.  828],  supra,  was  much 
relied  upon  by  appellant  in  that  case,  as  to  which  the  court 
said  it  was  apparent  that  ''the  materials  were  regarded  as 
appliances  or  tools.''  Said  the  court:  ''So  far  as  the  con- 
crete forms  are  concerned,  we  are  inclined  to  agree  that, 
where  such  forms  are  removed  and  are  intended  to  be  used 
and  in  fact  are  used  again  in  other  buildings,  they  should 
properly  be  regarded  as  appliances.''  In  speaking  of  the 
cases  where  the  value  of  explosives  used  in  preparing  the 
ground  or  rock  for  the  structure  and  liens  have  been  granted, 
the  court  said:  "In  these  cases  the  liens  have  been  granted 
upon  one  general  principle  or  idea,  namely,  that  where  the 
material  is  used  directly  upon  the  work  or  structure  itself, 
instrumental  in  producing  the  final  result,  and  is  actually 
consumed  in  the  use,  it  may  be  said  in  every  true  sense  it 
has  entered  into  and  forms  a  part  of  the  contemplated  struc- 
ture." The  opinion  easily  distinguishes  the  case  from  one 
where  "coal  is  used  in  portable  engines,  or  oil  in  lubricating 
building  machinery,  or  food  eaten  by  the  laborers."  "They 
are  at  least  one  step  further  removed  from  the  actual  work 
of  construction.  They  have  neither  physical  contact  nor  im- 
mediate connection  with  the  structure  at  any  time." 
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The  logic  of  the  decision  in  cases  where  powder  is  used 
'does  not/'  said  the  court,  '' depend  upon  the  special  char- 
meter  of  the  material,  nor  upon  the  extreme  rapidity  of  iti 
consumption,  but  upon  the  fact  that  it  is  consumed  neces- 
sarily in  the  process  of  constructing  the  building  or  other 
structure,  and  that  its  life  has  gone  into  the  fabric  of  the 
structure  as  effectually  as  has  the  stone  or  cement  or  the 
lumber  which  retains  its  existence  as  a  part  of  the  structure.'' 
The  principal  case  as  to  explosives  is  Schaghiicoke  Poivder 
Co.  V.  Oreentvich  dk  JohnsonvUle  By.  Co.,  183  N.  Y.  306,  [111 
Am.  St.  Bep.  751,  5  Ann.  Cas.  443,  2  L.  B.  A.  (N.  S.)  288, 
76  N.  E.  153].  A  lien  was  allowed  in  such  a  case  in  Oiani 
Powder  Co.  v.  San  Diego  Flume  Co.,  78  Cal.  193,  [20  Pac. 
419].  The  question,  however,  was  not  discussed.  Judge 
McFarland  dissented,  stating,  among  other  grounds,  that  a 
''materialman  cannot  have  a  lien  for  exploded  powder  after, 
like  the  'unsubstantial  pageant'  in  The  Tempest,  it  has 
'melted  into  thin  air,  into  thin  air.'  " 

B.  F.  Avery  &  Sons  v.  Woodruff,  144  Ky.  227,  [137  S.  W. 
1088,  36  L.  B.  A.  (N.  S.)  866],  was  a  consolidated  case  in 
which  it  was  agreed  as  to  one  of  the  claims  that  of  the  lumber 
used  in  forms  for  the  concrete  building  being  erected,  "noth- 
ing remained  of  any  of  said  lumber  but  about  10  per  cent, 
which  was  in  a  cut-up,  sawed-up,  and  dirty  condition,  such 
remnants  being  the  molds  (forms)  knocked  to  pieces."  The 
Kentucky  statutes  provide:  "A  person  who  performs  labor 
or  furnishes  materials  in  the  erection,  altering,  or  repairing 
a  house,  building,  or  other  structure  ...  or  for  the  excava- 
tion of  cellars  ...  or  for  the  improvement  in  any  manner  of 
real  estate  .  .  .  shall  have  a  lien  thereon."  The  court  said: 
"If  the  lumber  had  been  furnished  to  make  a  scaffold,  molds, 
or  forms,  with  the  intention  of  using  them  in  the  erection  of 
that  building,  and  then  carry  them  away  and  use  them  in  con- 
structing other  buildings,  then  no  lien  would  attach,  as  they 
would  be  regarded  as  a  part  of  the  appliances  of  the  workmen, 
and  would  occupy  the  same  place  as  a  hammer,  saw,  or  other 
tool  used  by  the  workmen,  for  which  no  lien  is  allowed  by 
the  statute  (some  states  do,  however,  allow  liens  for  scaffolds). 
These  appellees  furnished  material  to  be  used  in  the  erection  of 
a  building  which  was  as  necessary  as  the  sand,  cement,  water, 
or  other  material.  In  fact,  the  building  could  not  have  been 
erected  without  lumber  to  be  used  for  the  purpose  for  which 
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appellees'  was  furnished"  In  a  note  the  editor  takes  oc- 
casion to  refer  to  Darlington  Lumber  Co.  v.  Westlake  Constr. 
Co,,  161  Mo.  App.  723,  [141  S.  W.  931],  a  Missouri  ease,  and 
Barker  dk  Stewcrt  Lumber  Co.  v.  Marathon  Paper  MiUs  Co., 
146  Wis.  12,  [36  L.  B.  A.  (N.  S.)  875,  130  N.  W.  866],  the 
Wisconsin  case,  and,  while  saying  that  they  are  in  the 
minority,  remarks:  ''They  can  hardly  be  cast  aside  and  dis- 
regarded for  that  reason,  for  at  this  writing  [1912],  they 
are  about  the  last  words  on  this  peculiar  phase  of  the  me- 
chanics' lien  law,  and  are  based  upon  a  sound  distinction 
which  has  always  existed  and  whose  observation  (observ- 
ance Y)  progress  now  makes  desirable/' 

Further  pursuit  of  the  question  is  deemed  unnecessary.  We 
do  not  think  a  general  rule  could  be  safely  stated  to  govern 
all  cases  where  lumber  is  used  in  making  forms  for  concrete 
work  in  the  construction  of  work  contemplated  by  the  me- 
chanics' lien  law.  Each  case  must  be  governed  by  its  own 
fact.  This  much,  we  think,  however,  can  be  said,  and  it 
is  as  far  as  the  exigencies  of  the  present  case  require;  that, 
under  the  circumstances  or  facts  shown,  plaintiff  is  entitled 
to  a  lien  for  the  materials  it  furnished  and  the  mill  work 
necessary  for  the  preparation  of  such  materials  for  use. 

WESTERN    BUILDING    MATERIAL    COMPANY'S 

CLAIM. 

To  this  claim  it  is  objected:  1.  That  the  first  two  eonnts 
are  contradictory,  the  first  alleging  an  abandonment  for 
thirty  days,  on  July  14,  1909,  and  the  filing  of  a  lien  on 
September  15;  2,  the  second  alleging  that  the  contractors 
(not  the  defendant)  completed  the  building  and  that  the  lien 
was  filed  December  2, 1909.  As  to  the  first  count  it  is  pointed 
out  that  the  court  found  against  the  cessation  of  labor  for 
thirty  days  and  hence  the  lien  was  prematurely  filed ;  as  to  the 
second  count  no  cause  of  action  is  stated  ''because  there  is 
no  attempt  whatever  to  allege  a  fund  subject  to  lien";  that 
there  is  a  material  variance  between  the  complaint  and  the 
lien  and  between  the  complaint  and  the  evidence. 

Respondent  calls  attention  to  the  fact  that  the  complaint 
was  filed  prior  to  the  decision  in  Robison  v.  Mitchel,  159  CaL 
581,  [114  Pac.  984],  under  such  decisions  as  Johnson  v.  La 
Grave,  102  Cal.  324,  [36  Pac.  651],  holding  that  the  con- 
tract was  deemed  abandoned  when  there  had  been  a  cessation 
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of  work  by  the  original  contractor  for  a  period  of  thirty  days. 
After  the  decision  in  Bobison  v.  Mitchel,  a  second  lien  was 
Sled  within  thirty  days  after  the  completion  of  the  building, 
''but  only  one  suit  was  brought,  both  liens  being  pleaded  aa 
separate  causes  of  action. "  The  second  lien  was  the  one  found 
by  the  trial  court  to  be  valid. 

It  is  true  that  the  findings  are  contrary  to  the  allegations 
of  the  complaint:  (1)  That  there  was  an  abandonment  of 
work  for  thirty  days  on  July  14,  1909,  and  (2)  that  the 
building  was  completed  by  the  contractors.  The  court  found 
against  the  averment  as  to  cessation  of  work  and  also  found 
that  the  building  was  completed  by  defendant  and  not  by 
the  contractors.  But  this  was  in  strict  accord  with  the  aver- 
ments of  the  answer  many  times  repeated,  and  in  accord  with 
averments  in  the  complaints  in  the  consolidated  action.  No 
pretense  was  made  at  the  trial  that  the  contractors  completed 
the  building,  and  it  was  not  disputed  at  the  trial  that  there 
was  not  a  cessation  of  work  for  a  period  of  thirty  days.  We 
do  not  think  that  contradictory  averments  in  or  statements 
not  true  in  the  complaint  when  at  variance  with  the  findings 
should  be  held  fatal  to  recovery,  where  the  answer  cures  the 
contradictions  or  misstatements,  and  the  findings  are  as  al- 
leged by  the  answer  supported  by  uncontradicted  evidence. 
Allegations  omitted  or  defectively  stated  may  be  cured  or 
supplied  by  the  defendant  in  its  answer.  (31  Gyc.  714; 
Bliss  on  Pleading,  437;  Donegan  v.  Houston,  5  Cal.  App. 
626,  632,  [90  Pac.  1073] ;  Shively  v.  Semi-Tropic  etc.  Co,,  99 
Cal.  259,  [33  Pac.  848].)  It  would  be  a  vain  thing  to  reverse 
the  judgment  on  these  grounds  in  order  that  the  respondent 
might  amend  its  complaint  to  harmonize  with  what  the  an- 
swer admits.  It  is  quite  obvious  that  the  alleged  variance 
did  not  mislead  the  defendant  to  its  prejudice. 

In  this  respondent's  complaint  there  was  a  failure  to  al- 
lege a  fund  subject  to  liens.  Respondent  meets  the  objection 
by  resort  to  allegations  found  in  other  complaints  and  by 
the  considerations  set  forth  under  the  Olson-Mahoney  claim. 
This,  we  think,  under  the  rule  governing  in  a  consolidated 
action,  was  allowable.  This  rule  we  understand  to  be  that 
the  effect  of  the  order  of  consolidation  is  to  unite  the  causes 
of  action  so  as  to  constitute  one  cause  of  action  and  one 
pleading,  and  that  allegations  in  one  complaint  will  remedy 
defects  and  supply  omissions  in  another. 
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In  speaking  of  an  issue  in  Union  Lumber  Co.  t.  Simon,  150 
Cal.  751,  [89  Pac.  1077,  1081],  the  court  said:  ''This  issue 
affected  the  right  of  eadi  of  the  plaintiffs,  and  its  presenta- 
tion in  any  of  the  original  complaints  became  an  issue 
in  the  consolidated  action,  and  the  finding  and  judgment 
thereon  operated  in  favor  of  all  of  the  plaintiffs  in  the  same 
manner  as  if  they  had  originally  joined  as  plaintiffs  in  bring- 
ing the  action  with  this  averment  in  their  complaint.  *' 
{Wolters  V.  Rossi,  126  Cal.  644,  [59  Pac.  143];  CogUan  ▼. 
Quartararo,  15  Cal.  App.  662,  [115  Pac.  664].) 

It  is  further  urged  that  there  is  a  variance  between  the 
complaint  and  the  lien.  The  point  is  that  the  complaint 
relied  on  a  contract  for  recovery.  The  averment  is:  ''That 
the  following  is  a  statement  of  the  terms,  time  given  and  con- 
ditions of  the  plaintiff's  contract  under  which  it  furnished 
said  building  materials,  to  wit:  Said  Condon-McOlynn  Com- 
pany while  working  on  said  building  or  structure  ordered 
from  plaintiff,  for  use  in  said  building,  and  delivered  the 
same  and  charged  therefor  the  actual  value  and  market  rate 
thereof 

The  lien  sets  forth  the  character  of  the  materials  and  their 
value  and  that  no  part  of  the  same  has  been  paid,  etc :  "That 
the  following  is  a  statement  of  the  terms,  time  given  and  con- 
ditions on  which  said  building  material  was  furnished,  to  wit: 
From  time  to  time  while  said  Condon-McGlynn  Company 
were  engaged  in  the  construction  of  said  building  its  duly 
authorized  agent  ordered  from  claimant  for  use  in  said  build- 
ing said  material,  to  wit:  Said  crushed  rock,  and  claimant 
furnished  and  delivered  the  same  upon  the  order  of  said 
Condon  &  McGlynn  Company  and  charged  therefor  the  warn 
of  six  hundred  and  fifty  dollars." 

The  lien  says  nothing  about  a  contract,  but  the  law  implied 
a  promise  to  pay.  The  complaint  stated  the  facts  the  same 
way,  but  chose  to  say  that  the  terms,  time  given  and  condi- 
tions of  iTie  contract  were,  etc.,  and  it  then  follows  the  lien. 
We  cannot  assume  that  the  pleader  meant  a  contract  other 
than  such  as  would  be  implied  from  the  facts  stated. 

FORD  AND  MALOTT  CLAIM. 
The  only  objection  urged  to  this  claim  is  that  the  allegation 
as  to  the  work  done  and  materials  on  hand  at  the  cessation  of 
work  is  insufficiently  stated.    What  has  been  said  in  the  pre- 
ceding cases  upon  the  point  applies  here. 
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SANTA  CRUZ  PORTLAND  CEMENT  COMPANY  CLAIM. 

Ab  to  thifl  claim,  it  is  alleged  that  there  is  a  material  vari- 
ance between  the  claim  of  lien  and  the  evidence  and  that  its 
statements  are  inconsistent  in  this— ''it  alleges  that  2042 V^ 
barrels  of  cement  were  furnished,  which  at  $1.75,  the  contract 
price,  wonld  be  $3,574.37y2.  But  the  lien  alleges  that  the 
reasonable  value  was  $3,849.68." 

The  lien  states  that  respondent  ''furnished  materials  con- 
sisting of  2042V^  barrels  of  standard  Portland  cement  of  the 
reasonable  value  of  $3,849.68,  to  be  used,"  etc.,  under  a  cer- 
tain  written  agreement.  "Price.  One  dollar  and  seventy- 
five  cents  ($1.75)  per  barrel  f.  o.  b.  cars  at  factory."  Ship- 
ments to  be  made  "in  carload  lots  as  ordered  by  buyer."  It 
was  stated  that  "three  hundred  and  seventy-five  pounds  net 
of  cement,  packed  in  four  bags  constitute  a  barrel";  that 
the  seller  would  pay  five  cents  for  each  bag  returned  to  the 
factories  in  good  condition ;  seller  to  pay  freight  on  returned 
bags;  that  no  part  of  said  $3,849.68  has  been  paid  except  the 
sum  of  five  hundred  dollars,  and  there  are  no  offsets  except 
$29.25  due  to  said  contractors  for  sacks  returned,  and  there 
is  now  due  and  unpaid  the  sum  of  $3,320.43,  etc. 

The  testimony  was  that  respondent  delivered  to  the  con- 
tractors 2042^  barrels  of  cement  under  the  contract;  "that 
the  total  price  of  the  same  was  $3,849.68 ;  that  the  reasonable 
value  of  said  cement  was  $3,849.68."  It  appeared  that  722^4 
barrels  were  furnished  not  at  the  factory,  as  the  contract 
ealled  for,  but  from  a  warehouse  in  San  Francisco,  where 
respondent  had  it  in  storage;  that  the  contractors  were 
eharged  for  all  the  cement  at  the  rate  of  $1.75  per  barrel 
except  as  to  the  722V^  barrels  there  was  added  the  freight 
from  the  factory  to  the  city,  $114.56,  and  warehouse  charges, 
$16.25,  and  five  cents  each  for  2042  sacks,  $144.50;  that  the 
722^^  barrels  were  furnished  from  the  warehouse  at  the  con- 
tractors' request  "and  they  agreed  to  pay  therefor  the  con- 
tract rate  of  $1.75  per  barrel  plus  the  freight,  warehouse 
charges  and  five  cents  for  each  sack.  That  2042^^  barrels 
was  all  the  cement  ordered  by  the  Condon-McGlynn  Company 
"and  it  was  up  to  standard  in  every  respect."  The  witness 
testified  that  there  was  due  at  the  commencement  of  the  suit 
$3,320.43,  from  which  should  be  deducted  for  sacks  returned 
$479.20,  leaving  due  $2,841.23.  It  thus  appears  that  respond- 
so  OaL  App.— as 
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ent  charged  the  contract  price  for  the  cement^  $3,574.87,  to 
which  was  added  $275.31,  being  the  freight  and  warehoiue 
charges  on  the  cement  The  notice  very  clearly  stated  that 
the  contract  called  for  cement  at  an  agreed  price  per  barrel 
delivered  at  the  factory  f .  o.  b.  cars.  Nothing  was  said  in 
the  notice  of  lien  of  any  other  agreement,  or  that  delivery 
might  be  made  at  San  Francisco  at  the  contract  price  plus 
freight  and  warehouse  charges.  This  arrangement  as  to  part 
of  the  cement  might  have  been  equally  advantageous  to  the 
contractors,  and  as  between  respondent  and  the  contractors 
was  proper  enough,  but  the  defendant  had  a  right  to  rely 
upon  the  terms  stated  in  the  notice  of  lien,  for  the  purpose 
of  the  lien  is  to  inform  defendant  of  the  extent  of  the  lien- 
or's daim.  The  notice  here  informed  the  defendant  that 
the  contractor  had  agreed  to  pay  $1.75  per  barrel  for  the 
cement  at  the  factory,  but  the  owner  was  not  informed  that 
as  to  part  of  the  cement  a  different  agreement  was  made 
which,  if  enforced  against  defendant,  would  add  materially 
to  its  liability.  That  all  of  the  cement  was  not  delivered  at 
the  factory  is  not  material,  as  the  price  charged  was  the  same 
at  the  factory  and  at  San  Francisco.  The  amount  of  re- 
spondent's daim,  we  think,  should  be  ascertained  without 
induding  the  charges  for  freight  and  warehousing. 

WILLIAM  CEONAN  CLAIM. 

The  point  made  is  that  the  allegation  of  the  complaint  is 
insufScient  to  support  the  judgment  under  section  1200  of  the 
Code  of  Civil  Procedure.  This  allegation  is  as  follows :  ''That 
at  the  time  of  said  cessation  from  labor  upon  said  unfinished 
contract  and  said  unfinished  building  or  structure,  there  was 
in  the  hands  of  the  said  defendant,  Dunne  Investment  Com- 
pany, after  deducting  the  payments  actually  due  and  made 
on  said  contract  between  said  defendant,  Dunne  Investment 
Company,  and  Danid  E.  Condon  and  Charles  J.  McQlynn, 
as  herdnbefore  alleged  for  the  value  of  the  work  and  mate- 
rials then  already  done  and  furnished,  estimated  according 
to  the  whole  contract  price,  sufficient  money  to  pay  the  daim 
and  lien  of  plaintiff  herein." 

Whatever  of  insufficiency  there  may  be  in  these  averments 
it  was  cured  by  sufficient  allegations  in  other  complaints.  It 
is  further  contended  that  the  daim  as  allowed  of  $2,179.50 
must  be  reduced  to  $1,714. 
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It  appears  that  claimant  had  a  specific  contract  for  mate- 
rials and  work  for  the  specific  price  of  $3,165  and  that,  up 
to  July,  1909,  when  the  work  on  the  building  was  abandoned, 
the  materials  and  work  of  claimant  amounted  to  $2,179.50,  on 
which  no  payment  had  been  made.  The  notice  of  lien  set 
out  the  contract  as  above  stated  and  that  the  labor  and  ma- 
terials done  and  furnished  under  said  contract  at  the  cessa- 
tion of  work  on  the  building  was  $2,179.50,  which  the  lien 
states  was  the  reasonable  value  ''estimated  according  to  the 
market  value  thereof,  also  measured  according  to  said  con- 
tract price/'  It  appeared  that  after  abandonment  claimant 
made  a  contract  with  Charles  S.  Wright  to  complete  the  work 
originally  contracted  for  by  claimant  but  at  an  increased 
compensation,  the  reason  for  which  was  fully  explained. 
The  witness  testified:  ''At  the  time  of  making  out  his  claim 
of  lien  of  $2,179.50, 1  took  the  same  figures  to  make  that  item 
as  I  took  in  making  the  original  bid"  and  "that  the  value  of 
the  materials  already  in  at  the  time  of  the  abandonment, 
based  upon  the  contract  price,  was  $2,179.50."  It  was 
brought  out,  on  cross-examination  of  the  witness,  that  if  he 
had  figured  in  making  the  original  contract  as  he  explained 
would  have  given  him  the  real  value  of  the  job,  "the  estimate 
would  have  been  the  sum  of  $4,018.18,  but  I  made  a  contract 
for  $3,165.00.  That  the  value  of  each  item  that  I  did  would 
be  the  proportion  that  I  estimated  it  based  upon  the  propor- 
tion of  $3,165.00  to  $4,018.18."  Upon  this  testimony  appel- 
lant says  that  he  "can  claim  only  3165/4018  of  the  amount, 
or  $1,714."  This  contention  is  based  upon  what  might  have 
been  and  not  on  what  was  the  fact.  We  cannot  see  that  re- 
spondent's contract  with  Wright  to  complete  the  work  agreed 
upon  originally  cuts  any  figure.  When  the  abandonment 
occurred  respondent  had  done  certain  work  and  furnished 
certain  materials  under  his  contract  and,  as  was  testified, 
'*all  of  these  materials  were  furnished  to  the  building  and 
actually  used  in  the  building,  and  that  all  the  labor  was  used 
in  preparing  the  materials  and  installing  them  in  the  build- 
ing," and  "that  there  were  no  materials  on  the  ground  at 
the  time  of  the  abandonment  to  his  knowledge,  and  that  none 
of  the  materials  were  hauled  away  after  the  abandonment." 
In  this  condition  of  the  facts  we  think  the  finding  of  the  court 
supported 
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THE  BERGEE  MANUPACTUEING  COMPANY  CLAIM. 

In  alleging  the  value  of  the  work  which  had  been  done,  as 
stated  in  the  first  count,  the  complaint,  it  is  claimed,  omitted 
the  element  of  proportion  to  the  contract  price,  as  also  the 
amount  paid;  that  the  complaint  alleged  that,  on  July  12, 
1909,  the  contractors  "ceased  the  construction  of  the  building 
or  structure  and  never  thereafter  resumed  the  constmetion 
thereof,"  and  there  is  no  allegation  of  completion.  But  it 
was  alleged  that  the  lien  was  filed  December  7,  1909,  more 
than  120  days  from  the  time  of  the  cessation  of  labor  as  al- 
leged. As  to  the  second  count  in  this  complaint,  it  is  claimed 
that  there  is  no  allegation  of  any  fund  as  required  by  section 
1200  of  the  Code  of  Civil  Procedure. 

These  averments  of  the  complaint  as  to  the  fund  were  not 
challenged  for  insufficiency.  The  facts  as  we  have  seen  as 
to  the  cessation  of  labor,  the  taking  over  of  the  work  by  de- 
fendant soon  thereafter,  and  the  completion  of  the  building 
are  all  hereinbefore  pointed  out  and,  as  we  understand  the 
decisions,  all  the  plaintiffs  may  have  the  benefit  of  them. 

THE  VEEMONT  MAEBLE  COMPANY  CLAIM. 

It  is  claimed  that  the  first  count  of  the  complaint  does  not 
state  a  cause  of  action  for  the  reasons  urged  to  the  complaint 
in  the  case  of  William  Cronan.  It  is  also  objected  to  the  sec- 
ond count  of  the  complaint  that  it  ''does  not  allege  that  the 
lien  contained  a  statement  of  the  terms,  time  given,  and  con- 
ditions of  the  contract."  The  complaint  states  that  the  no- 
tice of  lien  was  duly  recorded,  giving  the  page  of  record,  and 
the  lien  was  made  part  of  the  complaint  and  contained  a  full 
statement  of  the  terms,  time  given,  and  conditions  of  the  con- 
tract, and  was  received  in  evidence.  It  is  true  that  the  com- 
plaint does  not  set  forth  the  terms,  time  given,  and  conditions 
of  the  contract,  but  it  referred  to  the  notice  of  lien,  and 
alleged  that  it  contained  ''a  correct  statement  of  the  demand 
of  plaintiff  for  said  labor  performed  and  said  materials  fur- 
nished after  deducting  all  just  credits  and  offiiets"  and,  as 
remarked  above,  the  lien  was  made  part  of  the  complaint 

Appellant  relies  upon  Davis  v.  Treacy,  8  Cal.  App.  395,  [97 
Pac.  78].  Very  properly  the  court  said  in  that  case:  "The 
complaint  is  at  least  unique.''    It  was  held  insufficienti  on 
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demurrer,  to  state  a  eauBe  of  action,  becaiise  there  was  '^abso- 
Intdy  nothing  in  the  complaint  to  show  what  plaintiff's 
'daim,'  or  'lien,'  as  he  styles  it,  filed  with  the  recorder,  con- 
tained, save  the  description  of  the  property  sought  to  be 
charged,  or  that  it  contained  anything  save  such  description." 
It  does  not  appear  that  the  lien  was  made  part  of  the  com- 
plaint and,  as  the  conrt  said,  it  '*  utterly  fails  to  show  a  com- 
pliance with  the  provisions  of  section  1187,  C.  C.  P.,  and 
for  this  reason  fails  to  set  forth  a  cause  of  action  for  the 
foreclosure  of  a  mechanic's  or  laborer's  lien." 

In  the  present  case  there  was  no  demurrer  to  the  complaint. 
The  only  objection  to  the  lien  as  evidence  was  that  there  was 
a  material  variance  between  the  lien  pleaded  and  that  the 
lien  was  filed  too  late,  both  of  which  objections  were  properly 
overruled.  It  is  very  certain  that  no  prejudice  accrued  to 
defendant  from  the  alleged  omission  of  allegations  in  the 
complaint,  and  on  the  evidence  but  one  judgment  could  have 
been  rendered.  We  think  section  475  of  the  Code  of  Civil 
Procedure  framed  in  accordance  with  section  4^,  article  YI, 
of  the  constitution  should  apply  in  this  case.  (See  VaUejo 
dt  Nartliem  B.  B.  Co.  v.  Beed  Orchard  Co.,  169  Cal.  545,  [147 
Pac.238].) 

As  to  the  daims  of  J.  P.  M.  Phillips  and  Bay  Development 
Company  the  objections  have  been  considered  in  other  cases. 

Finally,  the  daim  of  the  San  Francisco  Teaming  Company 
is  attacked:  First,  because  the  complaint  does  not  contain 
any  allegation  of  abandonment  This  objection  has  been 
previously  noticed,  and  it  was  shown  that  other  complaints 
contained  ample  allegations  as  to  the  fact  aa  well  also  the  an- 
swers and,  besides,  the  findings  are  dear  upon  the  point. 
Second,  it  is  urged  that  the  lien  does  not  state  the  terms,  time 
given,  or  conditions  of  the  contract  aa  shown  by  the  contract, 
and  there  is  a  material  variance  between  the  lien  and  the  evi- 
dence. (Citing  CaUforma  Portland  Cement  Co.  v.  Went- 
worth  Hotel  Co.,  16  Cal.  App.  692,  713,  [118  Pac.  103,  113].) 
The  lien  states  that  Condon-McOlynn  Company  ''entered  into 
a  contract  on  or  about  the  Ist  day  of  December,  1908,  for 
labor  as  aforesaid,  sand  and  material  for  said  building  with 
said  San  Francisco  Teaming  Company,  the  daimant  herein, 
by  which  said  labor,  sand  and  material  were  furnished  and 
the  following  is  a  statement  of  the  terms,  time  given  and  con- 
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ditioDB  of  said  contract,  to  wit:  Said  claimant  agreed  to  fiu> 
nish  certain  labor,  sand  and  material  for  said  building;  that 
said  labor,  sand  and  material  were  to  be  paid  for  in  cash 
upon  demand  at  any  time  after  said  labor  had  been  performed 
and  at  any  time  after  said  sand  and  material  had  been  de- 
livered; that  said  sand  and  material  were  delivered,''  etc; 
''that  the  total  amount  of  the  claim  of  San  Francisco  Team- 
ing Company  for  sand,  labor  and  material  furnished  as  afore- 
said is  $631.12 ;  that  $300.00  has  been  paid  on  account  thereof 
and  that  the  sum  of  $331.12  is  still  due,  owing,"  etc  The 
lien  contained  no  statement  as  to  the  price  to  be  paid  for 
the  sand  or  materials  except  as  above.  The  points  made  are: 
(1)  That  the  evidence  showed  an  agreement  for  sand  at 
one  dollar  per  load,  and  teams  at  the  ruling  market  rate, 
and  hence  the  lien  does  not  contain  a  statement  of  the  terms 
of  the  contract;  (2)  the  variance  between  the  allegations  of 
the  lien  and  the  evidence  is  a  material  one. 

Witness  Donaldson,  respondent's  bookkeeper,  testified  that 
there  was  an  agreement  to  ''supply  them  with  sand  at  one 
dollar  a  load ;  teams  at  the  running  rate  that  was  in  existence 
at  that  time."  Later  in  his  testimony  he  corrected  the  above 
statement  and  testified  that  he  knew  of  no  specific  price 
agreed  upon ;  that  most  of  the  details  were  handled  through 
him,  but  that  he  had  no  recollection  of  the  price  being  men- 
tioned. The  substance  of  this  witness'  testimony  was  that 
the  contractors  verbally  as  needed  ordered  teams  and  sand 
and  charges  were  made  "at  the  running  rates" — ^the  "ordi- 
nary market  running  rate."  Witness  Condon,  one  of  the 
contractors,  testified  that  he  did  not  remember  that  there  was 
a  written  contract  with  respondent  but  that  the  understand- 
ing was  verbal;  the  sand  was  to  be  delivered  "at  so  much 
a  load  depending  on  the  haul,  the  minimum  would  be  one 
dollar  a  load";  that  there  was  no  particular  agreement  as 
to  the  price  the  teams  were  to  be  paid;  that  the  day  after 
hauling  a  statement  would  be  made  and  if  the  price  "showed 
too  high  a  price,  it  was  sent  back  for  correction";  the  price 
payable  for  sand  depended  upon  the  distance  it  was  hauled 
and  the  teams  were  to  be  paid  "the  current  rate"  and  "a 
dollar  a  yard  for  hauling  the  sand  a  reasonable  distance." 
The  bills  from  time  to  time  were  made  out,  as  we  understand 
the  testimony,  "at  the  running  rates"  for  the  sand  and  team- 
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ing,  amounting  to  $631.12,  of  which  three  hundred  dollars 
waa  paid,  leaving  a  balance  of  $331.12.  We  think  it  fairly 
inferable  from  the  testimony  that  the  contract,  such  as  ex- 
isted, was  an  implied  one,  and  that  payment  was  to  be  made 
upon  the  performance  of  the  labor  or  delivery  of  the  sand, 
and  both  were  to  be  paid  at  ''the  going  rates"  which  the 
testimony  established.  The  real  question,  then,  is — Is  the 
notice  of  lien  fatally  defective  in  not  stating  the  terms  of 
payment  or  price  at  which  the  labor  was  to  be  done  and  the 
sand  to  be  furnished  t  As  the  facts  appear,  the  price  could 
not  have  been  stated,  since  no  price  was  agreed  upon.  The 
contractors  simply  gave  orders  for  the  teams  and  sand  as 
required,  and  the  obligation  on  their  part  was  such  as  the 
law  would  imply.  Such  an  implied  obligation  would  clearly 
arise  to  pay  on  delivery  or  performance  by  respondent,  and 
it  would  seem  to  us  that  there  would  also  arise  an  implied 
obligation  to  pay  the  current  or  going  rates  for  the  labor  or 
materials  thus  furnished. 

In  the  case  of  Blcmck  y.  Commonwealth  Amu$em>ent  Corp., 
19  Cal.  App.  720,  726,  [127  Pac.  805],  it  appeared  '*in  some 
instances  that  no  price  was  agreed  upon,''  but  as  it  appeared 
that  the  price  was  the  reasonable  value,  the  omission  was 
held  not  to  be  fatal.  There  is  in  the  present  case  no  direct 
and  specific  statement  that  the  price  was  reasonable,  but  we 
think  when  labor  is  done  or  materials  furnished  at  the  cur- 
rent or  going  rates,  or,  in  other  words,  the  market  rates,  it 
may  be  assumed  that  they  were  reasonable  in  absence  of  any 
evidence  to  the  contrary. 

Section  1187  of  the  Code  of  Civil  Procedure  requires  of 
the  lienor  that  he  make  a  statement  in  the  notice  ''of  the 
terms,  time  given  and  conditions  of  his  contract''  The  no- 
tice gave  the  terms  as  cash  and,  as  to  the  time,  payment  was 
to  be  on  delivery  of  the  materials  or  performance  of  the  labor. 
Full  and  literal  compliance  with  the  statute  would  have  re- 
quired a  statement  that  the  price  to  be  paid  was  the  current 
or  market  rate  at  the  time  for  the  labor  and  materials.  But 
as  in  fact  this  is  what  was  claimed,  and  what  was  understood 
by  the  parties,  and  would  be  implied  as  the  contract  in  the 
absence  of  a  specific  agreement  otherwise,  we  are  unwilling 
to  hold  that  the  omission  in  the  notice  was  fatal  to  its  validity. 
{Barrett-Hicks  Co.  v.  Olas,  14  Cal.  App.  289,  [111  Pac.  760].) 
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The  lien  adjudged  in  favor  of  the  Santa  Gnu  Portland 
Gement  Gompany  for  the  sum  of  $2,760.80  should  be  reduced 
by  the  sum  of  $275.31 ;  otherwise,  the  judgment  is  aflbmed. 

Hart,  J^  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  waa  denied  by 
the  supreme  court  on  June  30, 1916. 


[CSt.  No.  18e».    nztl  AppeDste  DIstrlet.— May  1,  1916.] 

PBDEBAL  GONSTRUGTION  GOMPANT  (a  Gorporation), 
Petitioner,  v.  EBIG  WOLD,  as  Superintendent  of  Streets, 
etc..  Respondent. 

8TEEBT  Law— FOBCHASB   or  PlOPEBTT   iOB   DiUNQUINT   ASSKSSMSMTB 
BT  MUNIOIFALinBS— COMSTITUTIONAUTT  OV  IlCFBOVBKBNT  BONB  AOT 

or  1915. — The  provision  of  the  Improvement  Bond  Aet,  approvod 
June  11,  1916,  that  a  mnnicipalitj,  in  the  absence  of  any  otlier 
purchasers,  must  purchase  aU  property  offered  at  delinquent  sales 
for  the  nonpayment  of  street  assessments,  is  not  within  the  inliibi- 
tioii  of  section  18  of  article  ZI  of  the  constitution,  which  prohibits 
a  municipality  from  incurring  any  liability  not  to  be  satisfied  during 
the  current  fiscal  year  in  which  the  same  is  incurred  without  sap- 
port  of  a  two-thirds  vote  of  the  electorate. 

lO.— OONSTITDTIONAL  LAW— iNOUBSnfO  OV   hUBTUTSMB   BT   MUNIdPAIl- 

nxs — ^Afpuoabiutt  or  Pbovision. — ^The  provision  of  section  18  of 
article  ZI  of  the  constitution  limiting  the  incurring  of  liabilities 
by  municipalities  only  refers  to  acts  or  contracts  of  municipalities, 
and  not  to  liabUities  which  the  law  places  upon  them. 
Id. — ^Notice  iNvrrmo  Pboposals — Omission  to  Bbgitb  AuraBNATrm  or 
Bond— Valid  Contbaot. — ^A  contract  awarded  for  the  doing  of  street 
work  under  the  Improvement  Act  of  1911  is  not  void,  because  of 
the  fact  that  the  notice  inviting  proposals  omitted  to  recite  that 
the  alternative  of  a  bond  for  an  amount  not  less  than  ten  per  cent 
of  the  aggregate  of  the  proposal  should  accompany  such  proposal, 
where  the  resolution  of  intention  provided  that  either  a  certified 
check  in  such  amounti  or  a  bond  for  such  amount^  should  aceoa- 
pany  the  proposals. 
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APPLICATION  for  a  Writ  of  Mandate  originally  made 
to  the  Diatriet  Court  of  Appeal  for  the  First  Appellate  Dis- 
triet  to  compel  the  execution  of  a  contract  for  street  work. 

The  facta  are  stated  in  the  opinion  of  the  court 

Morrison,  Dunne  &  Brobeck,  and  Eirkbride  &  Cordon,  for 
Petitioner. 

Heller,  Powers  &  Ehrman,  and  John  F.  Davis,  for  Respond- 
ent. 

THE  COURT.— This  is  an  application  for  a  writ  of  man- 
date  directed  to  the  superintendent  of  streets  of  the  city  of 
Burlingame. 

The  petitioner  is  the  contractor  to  whom  was  awarded  the 
contract  for  the  doing  of  certain  street  and  other  work  in 
said  city  under  the  Improvement  Act  of  1911  (Stats.  1911, 
p.  730,  approved  April  7,  1911),  and  the  Improvement  Bond 
Act  of  1915  (Stats.  1915,  p.  1441,  approved  June  11,  1915). 
It  is  sought  to  obtain  the  order  of  this  court  that  the  respond- 
ent should  enter  into  the  contract  with  the  petitioner  for  the 
doing  of  said  work.  The  respondent  has  declined  to  sign 
said  contract  upon  the  ground,  amongst  others,  that  said 
Bond  Act  is  unconstitutional,  and  upon  the  grounds  of  cer- 
tain alleged  irregularities  in  the  proceedings  leading  up  to 
the  award  of  the  contract 

With  reference  to  the  constitutional  point,  it  appears  that 
the  Bond  Act  of  1915  provides  that  the  municipality,  in  the 
absence  of  any  other  purchasers,  must  purchase  all  property 
offered  at  delinquent  sales  for  the  nonpayment  of  street  as- 
sessments. It  is  contended  that  such  a  provision  is  in  effect 
an  incurring  of  liability  not  to  be  satisfied  during  the  current 
fiscal  year  in  which  the  same  is  incurred,  and  not  supported 
by  a  two-thirds  vote  of  the  electorate,  and  hence  violative  of 
section  18  of  article  XI  of  the  state  constitution.  This  ob- 
jection, if  tenable,  merely  would  render  the  provision  requir- 
ing the  municipality  to  purchase  property  offered  at  delin- 
quent sales  unconstitutional.  It  would  not  affect  the  validity 
of  the  balance  of  the  act.  However,  it  has  been  held  that 
this  section  of  the  constitution  only  refers  to  the  acts  or 
contracts  of  a  municipality,  and  not  to  liabilities  which  the 
law  places  upon  municipalities  {Lewis  v.  Widber,  99  Cal.  412, 
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[33  Pac  1128] ;  Welch  v.  Strother,  74  Cal.  413,  [16  Pac.  22] ; 
Cashin  y.  Dunn,  58  Cal.  581). 

Furthermore,  it  appears  that  under  section  11  of  this  so- 
called  Bond  Act  of  1915,  a  municipality  can  escape  the  re- 
sponsibility for  the  purchase  of  property  by  the  action  of  its 
council  in  providing  for  the  collection  of  delinquent  assess- 
ments by  foreclosure  suits.  The  liability,  therefore,  is  in 
effect  contingent  upon  the  future  acts  of  the  municipality, 
and  would  not  be  within  the  constitutional  restriction. 

It  is  further  contended  that  the  resolution  of  intention  was 
never  published,  for  the  reason  that  certain  work  is  called 
for  to  be  done  upon  a  street  named  Cabrillo  Avenue  under 
the  original  resolution  of  intention  and  the  plans  and  speci- 
fications, whereas,  as  published,  the  resolution  called  for  work 
to  be  done  upon  Drake  Avenue,  a  parallel  street. 

The  particular  work  in  question,  however,  was  of  a  very 
minor  nature  compared  to  the  aggregate  of  work  called  for, 
and  it  was  otherwise  properly  described.  In  the  resolution 
of  intention  the  plans  and  specifications  are  referred  to  and 
made  a  part  of  the  same,  so  that  a  property  owner,  upon 
examining  the  plans  and  specifications,  original  resolution  of 
intention,  and  published  resolution  of  intention  was  fully 
informed  of  the  work  proposed  to  be  done. 

A  further  ground  of  invalidity  urged  by  the  respondent 
is  a  defect  in  the  notice  given  by  the  clerk  of  the  city  council 
inviting  bids  for  doing  the  work.  The  statute  provides  that 
proposals  shall  be  accompanied  by  a  certified  cheek  or  bond 
for  an  amount  which  shall  not  be  less  than  ten  per  cent  of 
the  aggregate  of  the  proposal  (Improvement  Act  of  1911, 
sec.  10,  Stats.  1911,  p.  730).  The  resolution  of  the  board  of 
trustees  conformed  in  all  respects  to  the  law ;  but  the  clerk, 
in  the  notice  inviting  proposals,  called  for  a  certified  check 
in  said  amount,  but  failed  to  mention  the  alternative  of  a 
bond  for  said  amount.  The  statute,  however,  does  not  re* 
quire  any  recital  in  the  clerk's  notice  with  reference  either 
to  the  certified  check  or  bond.  The  act  of  the  derk  was 
unauthorized,  and,  therefore,  wHl  be  disregarded,  and  the 
notice  which  was  authorized  by  the  board  of  trustees  be  alone 
considered  (BeUer  v.  AUman,  134  Cal.  399,  402,  [66  Pae. 
492]). 

It  is  also  contended  that  no  sufficient  grades  were  estab- 
lished; but  it  appeared  that  proper  resolutions  fixing  the 
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grades  had  been  passed,  in  which  certain  elevations  were 
stated,  which  elevations  were  referred  to  a  pin  in  the  cement 
curb  in  front  of  the  Bank  of  Burlingame  building,  the  eleva- 
tion of  which  is  32.293  feet.  It  is  contended  that  this  does 
not  show  whether  or  not  said  pin  or  reference  point  is  above 
or  below  any  established  datum  or  base,  and,  therefore,  is 
indefinite.  It  is  a  matter  of  common  knowledge,  however, 
that  elevations  in  this  part  of  the  state  are  commonly  referred 
to  height  above  sea  level ;  and  any  engineer  would,  therefore, 
be  able  to  determine  the  proper  elevations  fixed  by  the  resolu- 
tions passed  by  the  board. 

The  other  points  urged  by  the  respondent  do  not  seem  to 
be  worthy  of  especial  consideration. 

A  peremptory  writ  of  mandate  will,  therefore,  issue  forth- 
with in  conformity  with  the  prayer  of  the  petition  on  file. 


[Or.  Ne.  1479.    TUrd  AppeDate  Pistriei— Maj  t,  IMS.] 

CLAXTS  A.  SPBECEELS  et  al.,  Respondents,  v.  STATE 
OF  CALIFORNIA,  Appellant 

INHEBITAKCB  TAZ  LAW— TBANSrEBS  IN  OOMTBMPIATION  OV  DiATH— POS- 
SESSION OB  Enjoyment  Aftee  Death — Questions  of  Fact. — Under 
the  Inheritance  Tax  Law  of  1906  (State.  1906,  p.  841),  whether 
transferB  of  property  are  made  "in  contemplation  of  death,"  or 
'Hntended  to  take  effect  in  poeseeaion  or  enjoyment  after  the  death** 
ef  the  donor,  are  qnestions  of  fact. 

lo^— Meaning  or  Pbease  "m  Oontbmplation  of  Death.*'— The  phrase 
"in  contemplation  of  death,**  aa  naed  in  the  Inheritance  Tax  Law, 
relates  to  transfers  made  when  contemplation  of  death  is  the  motive 
which  prompts  the  transfer,  and  does  not  have  reference  to  that 
general  expectation  of  death  which  is  the  essential  concomitant  of 
the  inherent  knowledge  of  the  inevitable  termination  of  all  life. 

Id. — Gifts  of  Cobporatb  Stock  by  Mother  to  CHnnaxs — Evidence — 
Transfer  not  in  Contemplation  of  Death. — ^Under  the  Inherit- 
ance Tax  Law  gifte  of  corporate  stock  made  bj  a  mother  to  her 
children  at  a  time  when  she  was  of  the  age  of  seventy-nine  years, 
and  suffering  from  a  serious  and  dangerous  heart  afUction  which 
caused  her  death  a  few  weeks  after  the  making  of  such  gifte,  ar« 
not  made  "in  contemplation  of  death/'  and  therefore  not  subject 
to  tazation,  where  it  appears  that  the  donor  had  oftcm  declared  her 
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intentioB  of  giying  the  propertj  to  tho  donees  In  ker  l^fMeM,  and 
that  she  at  the  time  of  inch  gifts  harbored  bo  thought  of  immediate 


APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Muraaky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Hartley  F.  Peart,  Kobert  A.  Waring,  U.  S.  Webb,  Attomeiy* 
General,  and  Albert  H.  Elliot,  for  Appellant. 

Cushing  &  Cufihing,  for  Bespondents. 

HABT,  J.— Shortly  prior  to  her  death,  Anna  0.  Spreekds, 
the  mother  of  the  plaintiffs,  made  to  the  latter  gifts  of  certain 
corporate  stock.  The  defendant  claimed,  as  it  still  claims, 
that  the  gifts  were  made  in  contemplation  of  the  death  of 
the  donor  and  to  take  effect  after  that  event  and  that,  there- 
fore, the  transfers  were  and  are  subject  to  taxation  under 
and  by  virtue  of  the  provisions  of  the  statute  known  as  the 
Inheritance  Tax  Law. 

This  action  was  instituted  by  the  plaintiffs  for  the  purpose 
of  obtaining  a  decree  quieting  their  title  to  the  property  in- 
volved in  the  said  transfer  as  against  the  said  claim  of  the 
defendant. 

Findings  and  judgment  were  in  favor  of  the  plaintifb,  and 
the  appeal  here  is  by  the  defendant  from  said  judgment. 

On  the  twenty-sixth  day  of  December,  1908,  Claus  Spreekels, 
a  California  pioneer  and  a  San  Francisco  citizen  of  note  and 
enormous  wealth,  died  testate,  in  the  city  of  San  Francisco, 
leaving  a  vast  amount  of  real  and  personal  property,  moneys, 
mortgages,  and  bonds.  Surviving  him  were  his  widow,  Anna 
C.  Spreekels,  and  five  children,  among  the  latter  the  plain- 
tiffs herein,  all  said  children  being  the  issue  of  said  deceased 
and  said  Anna  C.  Spreekels.  The  entire  estate  left  by  the 
deceased  belonged  to  the  community. 

On  the  thirty-first  day  of  July,  1909,  artieles  of  incorpora- 
tion of  a  corporation  designated  and  named  "San  Christina 
Investment  Company''  were  filed  in  the  office  of  the  county 
clerk  of  the  city  and  county  of  San  Francisco,  Mrs.  Spreekels 
having  caused  the  said  corporation  to  be  organized  under 
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and  by  virtue  of  the  laws  of  the  state  of  California.  The 
general  purposes  of  said  corporation,  as  the  same  are  stated 
in  its  articles,  were  to  acquire,  sell,  and  deal  generally  in  real 
estate,  to  build  upon  and  otherwise  improve  the  same,  and 
to  carry  on  and  do  all  things  necessary  for  the  profitable 
management  of  said  properties  for  any  purpose  or  purposes 
to  which  they  might  be  put,  and  to  buy,  sell,  pledge  and  gen- 
erally deal  in  stock,  bonds,  and  obligations  of  corporations, 
public  or  private,  ''and  personal  property  of  any  kind." 
The  special  motive  prompting  Mrs.  Spreckels  to  organize  said 
corporation  was  to  employ  it  as  an  instrumentality  for  prop- 
erly conserving,  handling,  and  managing  with  profit  her  vast 
and  varied  property  interests,  and  to  transfer  all  said  interests 
in  the  form  of  stock  to  the  plaintiffs  herein. 

On  the  fourteenth  day  of  September,  1909,  in  pursuance  of 
a  petition  previously  filed  therefor,  the  superior  court  of  the 
city  and  county  of  San  Francisco,  sitting  in  probate,  made  aud 
entered  its  decree  of  partial  distribution  of  the  estate  of  the 
said  Claus  Spreckels,  deceased,  whereby  it  distributed  to  the 
widow,  Anna  C.  Spreckels,  her  community  share  thereof. 

On  the  eighth  day  of  November,  1909,  ''said  Anna  C. 
Spreckels  made,  executed  and  delivered  to  said  San  Christina 
Investment  Company  a  deed  wherein  and  whereby  she  con- 
veyed to  said  corporation  all  the  real  property  so  distributed 
to  her  by  said  decree  of  partial  distribution,  and  other  real 
property  situate  in  the  state  of  California,  but  no  personal 
property  whatsoever.  .  .  .  That  thereafter,  to  wit,  tiie  19th 
day  of  January,  1910,  said  Anna  C.  Spreckels  transferred  and 
conveyed  to  said  San  Christina  Investment  Company  certain 
personal  property  situate  within  the  state  of  California,  being 
part  of  the  personal  property  distributed  to  her  under  said 
decree  of  partial  distribution  aforesaid,  and  other  personal 
property.  That  said  deed  so  delivered  on  November  8th, 
1909,  was  delivered  to  said  San  Christina  Investment  Com- 
pany in  consideration  of  thirty-five  thousand  (35,000)  shares 
of  the  capital  stock  of  said  corporation  then  issued  to  Anna  C. 
Spreckels  therefor,  and  said  transfer  and  conveyance  of  Janu- 
ary 19, 1910,  was  made  to  said  corporation  in  consideration  of 
fourteen  thousand  nine  hundred  ninety-seven  (14,997)  shares 
of  the  capital  stock  of  said  corporation  then  issued  to  said 
Anna  C.  Spreckels.  That  except  as  in  this  paragraph  of  these 
findings  set  forth,  no  conveyance  or  transfer  of  real  or  per- 
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fional  property  waa  at  any  time  made  by  said  Anna  C.  Spreek- 
els  to  said  San  Christina  Investment  Company;  that  there- 
after and  on  the  20th  day  of  January,  1910,  said  Anna  C. 
Spreckels  delivered  all  of  said  shares  of  stock  of  said  San 
Christina  Investment  Company  so  received  by  her  as  in  these 
findings  set  forth,  except  three  (3)  shares  thereof,  to  these 
plaintiffs  as  a  gift,  all  as  set  forth  in  paragraph  II  of  these 
findings.  That  said  shares  so  given  to  plaintiffs  are  not  and 
were  not  all  the  issued  shares  of  said  corporation,  but  are 
and  were  all  of  said  issued  shares  except  six  (6)  other  shares, 
and  were  at  the  time  of  said  gift  evidenced  by  a  single  cer- 
tificate of  said  corporation  issued  to  said  Anna  C.  Spreckels 
on  the  19th  day  of  January,  1910,  for  said  forty-nine  thou- 
sand nine  hundred  ninety-four  (49,994)  shares,  the  same  being 
a  portion  of  the  shares  issued  to  said  Anna  C.  Spreckels  as 
aforesaid,  and  being  the  same  shares  referred  to  in  paragraph 
II  of  these  findings." 

On  the  fifteenth  day  of  February,  1910 — ^less  than  one  month 
after  making  the  gifts  in  question — ^Mrs.  Spreckels  passed 
away.  She  was  then  a  few  months  beyond  the  age  of  sevens- 
nine  years.  For  many  years  prior  to  her  death  she  had  suf- 
fered from  ehronie  heart  trouble,  technically  called  "myocar- 
diac  disease.'' 

The  answer  alleges,  upon  information  and  belief,  that  Mrs. 
Spreckels  filed  the  petition  for  partial  distribution  of  the 
estate  of  her  deceased  husband,  Claus  Spreckels,  and  so  sought 
and  obtained  a  decree  of  partial  distribution  of  said  estate  to 
be  made  to  her,  and  thereafter  transferred  all  her  properties 
to  the  San  Christina  Investment  Company,  and  thereupon 
''caused  certificates  for  the  capital  stock  thereof  to  be  issued 
and  delivered  to  the  plaintiffs  herein  as  hereinbefore  alleged 
in  contemplation  of  her  death  and  that  the  said  conveyances 
and  transfers  were  intended  to  take  effect  in  possession  and 
enjoyment  as  to  the  grantees  and  transferees  iJierein  named, 
the  plaintiffs  herein,  after  her  death.*' 

As  before  indicated,  the  defendant's  daim  of  right  to  the 
payment  of  a  tax  upon  the  properties  involved  in  the  gifts 
above  described  is  based  upon  section  1  of  the  statute  passed 
by  the  legislature  of  1905  (Stats.  1905,  p.  341),  commonly 
known  and  referred  to  as  the  "Inheritance  Tax  Law." 

So  much  of  said  section  1  of  the  Inheritance  Tax  Law  as  is 
material  to  the  solution  of  the  ultimate  question  presented  by 
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this  appeal  reads:  "All  property  whicli  shall  pass,  by  will 
or  by  the  intestate  laws  of  this  state,  from  any  person  who 
may  die  seized  or  possessed  of  the  same  while  a  resident  of 
this  state,  or  if  such  decedent  was  not  a  resident  of  this  state 
at  the  time  of  death,  which  property,  or  any  part  thereof, 
shall  be  within  this  state,  or  any  interest  therein,  or  income 
therefrom,  which  shall  be  transferred  by  deed,  grant,  sale  or 
gift  made  in  contemplation  of  the  death  of  the  grantor,  vendor 
or  bargainor,  or  intended  to  take  effect  in  possession  or  en- 
joyment after  such  death,  to  any  person  or  persons,  •  .  •  shall 
be  and  is  subject  to  a  tax.  ,  .  .  ** 

The  court  found  as  follows:  "That  said  Anna  G.  Spreckels 
did  not  cause  said  petition  for  partial  distribution  of  the  assets 
of  the  estate  of  said  Glaus  Spreckels,  deceased,  to  be  made 
and  filed,  or  made,  or  filed,  in  her  behalf,  or  said  decree  or 
partial  distribution  thereof  to  be  made  to  her,  or  make,  execute 
and  deliver,  or  make,  or  execute,  or  deliver  said  deed  to  said 
San  Ghristina  Investment  Gompany,  or  transfer  or  convey 
said  personal  property  or  any  part  thereof  to  said  last  named 
company,  or  cause  said  certificates  of  capital  stock  therein, 
or  any  certificate  of  capital  stock,  or  any  share  of  capital 
stock  in  said  San  Ghristina  Investment  Gompany,  to  be  issued 
and  delivered,  or  issued,  or  delivered,  to  plaintiffs  herein  or 
any  thereof,  or  at  all,  in  contemplation  of  her  death,  and 
neither  the  said  acts  aforesaid  nor  any  thereof  were  made  or 
done  by  her  in  contemplation  of  her  death." 

The  court  further  found  that  the  transfers  above  referred 
to  were  not,  nor  any  thereof,  intended  to  take  effect  in  posses- 
sion and  enjoyment  or  in  possession  or  enjoyment,  as  to  the 
grantees  or  transferees  therein  named  (the  plaintiffs  herein) 
or  either  or  any  thereof,  after  the  death  of  Mrs.  Spreckels, 
"but  each  and  all  of  said  conveyances,  transfers  and  said  gifts 
were  intended  to  and  did  take  effect  in  all  and  every  respect 
and  for  every  purpose,  immediately  upon  the  making  thereof, 
respectively  and  prior  to  her  death." 

It  is  also  found  that  six  shares  of  stock  in  the  said  invest- 
ment company  were  given  and  transferred  by  Mrs.  Spreckels 
to  other  persons  or  corporations,  but  were  not  so  given  and 
transferred  in  contemplation  of  her  death,  nor  the  enjoyment 
and  possession  of  the  same  intended  to  be  or  were  postponed 
until  after  her  death,  but  that  the  gift  and  transfer  of  said 
six  shares  was  absolute,  and  that  the  transferees  thereof,  as 
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was  true  of  the  plaintiffs  with  respect  to  the  above-mentioned 
gifts  and  transfers  to  them,  immediately  and  prior  to  the  death 
of  Mrs.  Anna  C.  Spreckels  entered  into  the  possession  and  en- 
joyment of  said  property  in  each  and  every  respect  and  for 
every  purpose. 

It  is  obvious  that  the  punctum  saUens  of  this  controvergy 
is  whether  the  gifts  of  Mrs.  Spreckels  to  the  plaintiffs  were 
made  in  contemplation  of  her  death  within  the  meaning  of  the 
legislative  intent  of  the  above  section,  or  made  with  the  in- 
tention that  they  were  to  take  effect  in  possession  or  enjoy- 
ment after  such  death ;  and  it  is  equally  obvioua  that  the  qnes- 
tions  whether  the  gifts  herein  in  controversy  were  made  by 
the  donor  ''in  contemplation  of  death/'  within  the  meaning 
of  the  law,  and  such  transfers  were  ''intended  to  take  effect 
in  possession  or  enjoyment  after  the  death"  of  the  donor,  are 
those  of  fact.  (Estate  of  Reynolds,  169  Cal.  600,  603,  [147 
Pac.  268,  270] ;  PeopU  v.  KeUey,  218  HI.  509,  [75  N.  B.  1038, 
1039] ;  In  re  Benton,  234  HI.  366,  [14  Ann.  Cas.  107, 18  L.  E.  A. 
(N.  S.)  458,  84  N.  E.  1026] ;  Matter  of  TTiorne,  162  N.  T. 
238,  [56  N.  B.  625].)  It  is,  therefore,  readily  to  be  perceived 
that  the  solution  of  the  ultimate  proposition  submitted  by 
this  appeal  must  depend  upon  whether  there  is  evidence  in 
the  record  which  affords  sufficient  support  to  the  findings 
above  quoted  and  referred  to. 

There  is  no  ground  or  reason  arising  in  the  evidence  for 
doubting  that  Mrs.  Spreckels  intended  that  the  gifts  or  trans- 
fers in  question  were  to  take  effect  immediately  upon  the 
execution  thereof,  that  the  donees  were  to  enter  into  immediate 
possession  and  enjoyment  of  the  properties  or  stock  so  trans- 
ferred and  before  her  death,  and  that  said  donees  (the  plain- 
tiffs) did,  immediately  upon  the  execution  of  the  gifts  and 
before  the  death  of  Mrs.  Spreckels,  enter  into  the  possession 
and  enjoyment  of  said  properties.  Indeed,  the  evidence  upon 
this  phase  of  the  controversy  stands  in  the  record  undisputed, 
and,  therefore,  so  far  as  this  record  is  concerned,  is  conclusive 
upon  that  point.  It  follows  that  the  only  question  here  is 
whether  the  gifts  were  made  in  contemplation  of  the  death  of 
the  donor  within  the  true  intent  and  contemplation  of  the 
statute. 

We  are  convinced  that  the  finding  that  the  gifts  in  contro- 
versy were  not  so  made  is  sufficiently  fortified  by  the  evi- 
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dence  to  preclude  any  just  interference  therewith  ^7  this 
court. 

First,  it  will  be  well  to  inquire  into  the  legislative  meaning 
and  scope  of  the  language,  ''in  contemplation  of  death,"  as 
that  phrase  is  used  in  the  statute.  It  certainly  cannot  justly 
be  hdd  that  the  purpose  or  the  intention  of  the  legislature 
was,  by  the  law  in  question,  to  subject  every  transfer  of  prop- 
erty by  gift  to  the  burden  of  the  inheritance  tax«  Obviously 
(in  other  words),  the  language  referred  to  was  not  intended 
to  include  that  general  expectation  of  death  which  is  the  es- 
sential concomitant  of  the  inherent  knowledge  of  the  inevitable 
termination  of  all  life,  and  which  is  in  the  young  and  the 
physically  robust  as  well  as  in  the  aged  and  the  infirm.  No 
similar  statute  has  been  so  construed.  A  reasonable  and  just 
view  of  the  law  in  question  is  that  it  is  only  where  the  transfer 
of  property  by  gift  is  immediately  and  directly  prompted  by 
the  expectation  of  death,  that  the  property  so  transferred  be- 
comes amenable  to  the  burden.  Or,  as  counsel  for  the  re- 
spondents with  singular  aptness  states  the  proposition:  ''It 
is  only  when  contemplation  of  death  is  the  motive  without 
which  the  conveyance  would  not  be  made,  that  a  transfer  may 
be  subjected  to  the  tax."  That  is,  the  expectation  of  death 
must  be  the  direct,  specific,  and  immediate  animating  cause 
of  the  transfer.  Or,  as  the  proposition  is  perhaps  the  more 
lucidly  explained  as  follows  in  Boss  on  Inheritance  Taxation, 
section  117,  referring  to  the  words,  "in  contemplation  of 
death,"  as  they  are  used  in  statutes  authorizing  the  subjec- 
tion of  property  transferred  by  gift  to  the  burdens  of  an  in- 
heritance tax.  "They  are  intended  to  cover  transfers  of  per- 
sons who  are  prompted  to  act  by  reason  of  the  expectation 
of  death  and  who  thereby  accomplish  transmissions  of  prop- 
erty in  the  nature  of  testamentary  dispositions.  The  words 
do  not  refer  to  that  general  expectation  commonly  entertained 
by  all  persons,  but  rather  to  that  apprehension  which  arises 
from  some  existing  condition  of  body  or  some  impending 
peril." 

Again,  in  Andrews  on  the  Transfer  Tax  Law  of  New  York, 
page  172,  it  is  said:  "The  statute  was  evidently  intended  to 
reach  absolute  transfers  of  property  when  made  under  certain 
conditions,  viz.,  when  the  transferrer  was  contemplating  death. 
That  is,  the  thought  of  death  has  taken  so  firm  a  hold  on  his 
mind  as  to  control  and  dictate  his  actions  regarding  his  prop- 
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erty  and  the  business  is  transaeted  while  contemplating  death 
and  considering  what  conditions  would  arise  or  exist  in  the 
event  of  death  without  making  the  transf er,  or,  to  be  more 
specific,  the  contemplation  of  death  is  the  sole  motive  and  cause 
of  the  transfer;  .  .  .  but  if  made  with  other  motives  and  for 
other  causes  it  is  not  taxable  no  matter  when  made,  as  it  can- 
not be  presumed  that  the  legislature  intended  to  place  any 
limitation  upon  the  inherent  right  of  a  person  to  give  away 
his  property  whenever,  and  to  whomsoever,  he  desires." 

The  views  thus  expressed  upon  the  meaning  of  the  words 
referred  to  are  in  harmony  with  those  to  be  found  in  all  the 
cases.  (See  State  v.  Pabst,  139  Wis.  561,  [121  N.  W.  351] ; 
Rosenthal  v.  People,  211  HI.  309,  [71  N.  E.  1122] ;  PeopU  v. 
Burkhalter,  247  IlL  600,  [139  Am.  St.  Rep.  351,  93  N.  B.  379] ; 
In  re  Dessert's  Estate,  154  Wis.  320,  [Ann.  Cas.  1915B,  1084, 46 
L.  R.  A.  (N.  S.)  790, 142  N.  W.  647] .)  And,  aa  we  understand 
the  case  of  Estate  of  Reynolds,  169  Cal.  600,  603,  [147  Pac 
268,  270],  there  is  no  expression  therein  with  which  the  views 
above  expressed  conflict  In  that  case,  Mr.  Justice  Henshaw 
criticises  the  construction  put  upon  a  similar  statute  of  the 
state  of  New  York  by  the  courts  of  that  state,  it  having  at  first 
been  held  by  those  courts  that  a  transfer  of  property  ''in  con- 
templation of  death"  within  the  meaning  of  the  Inheritance 
Tax  Law  of  said  state  meant  a  gift  causa  mortis,  and  that  the 
law  was  ''applicable  to  no  other  kinds  or  characters  of  trans- 
fers." Judge  Henshaw,  referring  to  the  New  York  decisions, 
said  in  the  Reynolds  case:  "Nothing  in  our  law  compels  us 
to  adopt  the  restricted  construction  put  by  the  courts  of  New 
York  upon  their  own  statute  and  everything  in  our  law  di- 
rects that  a  liberal  construction  should  be  placed  upon  it  to 
the  end  that  its  provisions  may  not  be  evaded."  The  Rey- 
nolds case  was  decided  in  the  year  1912  after  the  legislature 
of  1911  had,  among  other  changes,  added  the  following  pro- 
vision to  our  Inheritance  Tax  Law:  "The  words  'contempla- 
tion of  death,'  as  used  in  this  act,  shall  be  taken  to  include 
that  expectancy  of  death  which  actuates  the  mind  of  a  person 
on  the  execution  of  a  will,  and  in  nowise  shall  said  words  be 
limited  and  restricted  to  that  expectancy  of  death  which  actu- 
ates the  mind  of  a  person  in  making  a  gift  causa  mortis;  and 
it  is  hereby  declared  to  be  the  intent  and  purpose  of  this  aet 
to  tax  any  and  all  transfers  which  are  made  in  lieu  of  or  to 
avoid  the  passing  of  the  property  transferred  by  testate  or 
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intestate  laws."  Thia  amendment,  as  was  said  of  it  in  the 
Beynolds  case,  in  no  manner  changed  the  law  as  it  stood  prior 
thereto,  but  its  purpose  and  effect  were  merely  to  give  a  clearer 
expression  to  the  legislative  intent  and  meaning  of  the  law, 
or  to  make  certain  that  which  might  otherwise  have  been  re- 
garded as  doubtful,  viz.,  that  the  intent  of  the  legislature  was 
to  subject  to  the  tax  all  property  transferred  as  a  testamentary 
disposal  thereof,  whether  such  transfer  was  by  gift  inter  vivos 
or  by  will  and  testament. 

With  the  law  as  we  understand  it  thus  stated,  we  will  now 
take  up  a  consideration  of  the  evidence.  In  addition  to  the 
facts  already  narrated,  the  testimony  shows :  That  Mrs.  Spreck- 
elsy  immediately  after  the  death  of  her  husband,  Claus 
Spreckels,  in  the  month  of  December,  1908,  was  awarded  a 
family  allowance  of  five  thousand  dollars  per  month  payable 
out  of  the  estate  of  her  deceased  spouse.  In  addition  to  this 
sum,  she  received  out  of  the  income  of  her  husband's  com- 
munity share  of  the  estate,  in  accordance  with  the  terms  of 
his  last  will,  the  sum  of  ten  thousand  dollars  per  month,  the 
aggregate  amount  of  her  monthly  income  being,  obviously, 
the  sum  of  fifteen  thousand  dollars. 

Claus  A.  Spreckels,  one  of  the  plaintiffs  herein,  testified 
that,  shortly  after  his  father's  death,  his  mother,  Anna  C. 
Spreckels,  talked  with  him  about  forming  a  corporation  as  an 
instrumentality  for  handling  her  enormous  properties  and 
business  interests.  The  organization  of  such  a  corporation 
for  such  purpose,  testified  the  witness,  wholly  originated  in 
the  mind  of  Mrs.  Spreckels  herself,  and  without  any  sugges- 
tion from  him  regarding  the  proposition.  Thereafter,  Mrs. 
Spreckels  frequently  brought  the  matter  up  in  conversation 
with  the  witness  and  appeared  to  be  insistent  in  her  intention 
to  form  a  corporation  for  the  purpose  indicated.  She  said 
to  the  witness,  long  before  the  transfer,  that  she  was  receiving, 
with  the  family  allowance  and  the  amount  coming  to  her 
monthly  from  her  deceased  husband's  interests,  an  enormous 
sum — ^in  fact,  a  much  larger  sum  than  she  could  ever  use— 
and  that  it  was  her  desire  and  intention  at  that  time  (she 
said)  to  distribute  part  of  her  belongings  to  her  three  children, 
the  plaintiffs.  These  conversations  occurred  in  the  year  1909, 
at  which  time  Mrs.  Spreckels  was  about  seventy-seven  years 
of  age.  The  witness  proceeded  to  say  that  at  no  time  in  any 
of  the  eonversations  referred  to  did  Mrs.  Spreckels  speak 
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about  dying  or  preparing  for  death.  On  the  contrary  (con- 
tinued tiie  witness),  she  frequently  spoke  of  refurnishing  her 
Van  Ness  Avenue  residence,  which  had  been  damaged  to  some 
extent  by  the  1906  fire,  and  which  damage  she  had,  early  in 
the  year  1909,  caused  to  be  repaired,  with  the  purpose  of  again 
occupying  it  as  her  permanent  home.  She  stated  in  said  con- 
versations, and  in  conversations  had  just  prior  to  and  at  about 
the  time  of  the  transfers  in  question,  that  she  intended  going 
to  Europe  for  the  purpose  of  obtaining  suitable  furnishings 
for  her  Van  Ness  Avenue  residence  and  at  the  same  time  pay- 
ing a  visit  to  her  daughter,  Mrs.  Ferris  (one  of  the  plaintiffli 
herein),  who  was  then  a  resident  of  London.  The  witness  de- 
clared that  on  no  occasion,  when  speaking  of  organizing  the 
San  Christina  Investment  Company,  and  of  giving  certain  of 
her  interests  to  the  plaintiffs,  did  Mrs.  Spreckels  say  or  inti- 
mate that  her  purpose  in  forming  the  corporation  and  then 
transferring  her  property  to  her  three  children  was  to  avoid 
probate  proceedings.  She  merely  said  on  all  occasions  that 
her  intention  was  to  transfer  her  interests  to  said  three  chil- 
dren, they  to  take  immediate  possession  thereof  upon  the  con- 
summation of  the  transfer. 

Referring  to  the  general  state  of  Mrs.  Spreckels'  health 
during  the  year  1909,  the  witness  said  that  at  times  she  would 
be  ill,  while  at  other  times  she  appeared  to  be  in  the  en jojrment 
of  fairly  good  health.  The  opinion  of  the  witness  was  that 
her  death  was  due  to  the  ravages  of  old  age  and  a  general 
breaking-down  of  her  physical  organization. 

Rudolph  Spreckels,  a  plaintiff  herein,  corroborated  the  tes- 
timony of  Claus  A.  Spreckels  in  all  substantial  particular!. 
He  declared  that  the  purpose  of  his  mother,  Mrs.  Anna  Spreck- 
els, as  expressed  by  her,  in  forming  the  San  Christina  In- 
vestment Company  was  to  transfer  all  her  property  to  said 
company  and  then  give  said  property  or  the  stock  of  said 
corporation  to  the  three  children,  the  plaintiffs.  She  declared 
to  the  witness  that  she  desired  that  said  three  children  should 
receive  from  her  said  property  ''so  that  the  same  might  be 
used  and  enjoyed  by  them  during  her  lifetime.''  The  wit- 
ness continued:  "My  mother  at  that  time  was  receiving  a 
substantial  income  from  my  father's  estate  as  a  family  allow- 
ance by  the  court.  She  had  no  other  source  of  income.  She 
owned  the  Van  Ness  avenue  house  individually  and  also  owned 
a  piece  of  property  in  the  Hawaiian  Islands.    The  property 
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on  Van  Ness  avenue  and  that  in  the  Hawaiian  Islands  were 
residence  properties  and  were  not  income  producing.  Under 
the  trust  clause  of  my  father's  will  and  from  a  family  allow- 
ance my  mother  was  in  receipt  of  approximately  $15,000.00  a 
month.  My  mother  did  not  express  any  desire  in  her  con- 
versations with  me  in  reference  to  her  property  to  avoid  the 
cost  and  delays  of  probate,  nor  did  she  offer  any  opinion 
in  reference  to  attorneys  and  attorneys'  fees.  Q.  Did  she  give 
any  reason  at  all  other  than  her  wish  to  have  you  three  chil- 
dren enjoy  the  fruits  of  this  property  1  A.  That  was  the 
entire  purpose  of  it;  I  think  I  can  say  that  definitely,  that  it 
was  her  intention  at  the  very  beginning,  that  this  was  to 
come  to  the  children." 

The  witness  testified  that  in  all  his  conversations  with  his 
mother  relative  to  her  property  affairs,  and  the  transfer  of  the 
same  to  the  plaintiffs,  she  never  referred  to  her  death  until 
about  three  days  prior  to  the  date  of  that  event.  On  that 
occasion,  she  said  to  the  witness,  **Well,  I  wonder  when  I  will 
be  able  to  get  up  again,  or  if  I  will  get  up/'  The  witness 
declared  that  Mrs.  Spreckels  first  became  ill  so  that  she  needed 
the  care  of  a  physician  in  the  month  of  April  following  the 
death  of  her  husband.  *'I  recollect  that  she  went  to  Aptos 
(Santa  Cruz  county)  in  the  summer  of  1909.  I  visited  her 
there  on  two  occasions.  Up  to  the  time  that  my  mother  was 
taken  ill  after  my  father's  death,  she  had  always  enjoyed 
good  health.  She  had  a  strong  constitution.  She  had  been 
very  active  for  her  years,  exceedingly  so.  .  .  .  Dr.  Baum 
succeeded  Dr.  Richter  as  the  physician  for  my  mother  during 
her  illness.  I  had  not  known  Dr.  Baum  until  that  time.  The 
change  was  made,  I  think,  at  the  instance  of  my  mother.  She 
was  a  little  impatient  that  she  wasn't  able  to  get  out,  as  she 
was  a  woman  who  had  always  enjoyed  good  health  and  had 
a  good  constitution,  and  she  thought  that  perhaps  under  other 
treatment  she  could  get  out  more  rapidly.  She  was  restive 
under  the  doctor's  treatment.  Q.  Did  she  ever  express  her- 
self in  that  way,  that  she  wanted  to  get  out  more  rapidly  t 
A.  Yes,  sir,  she  felt  that  she  wanted  to  have  more  freedom 
of  action.  She  didn't  enjoy  the  diet,  or  matters  of  that  sort 
Q.  She  expected  to  go  outt  A.  She  did,  most  decidedly. 
She  anticipated,  of  course,  going  abroad.  She  was  exceed- 
ingly anxious  to  be  with  my  sister  at  the  time  of  the  birth 
of  her  child,  which  was  expected  in  June  (1910)  and  did 
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actually  occur  on  June  28th,  I  think;  my  sister's  first  and 
only  child;  and,  of  course,  she  was  particularly  anxious  to 
be  with  her  daughter  under  those  circumstances.  She  had 
repeatedly  spoken  to  me  on  that  subject.  My  sister  expected 
my  mother  to  be  with  her  because  she  left,  I  think,  some  time 
in  January — probably  within  a  month  prior  to  my  mother's 
death.    Of  course,  that  was  not  anticipated.'' 

Charles  S.  Gushing,  the  attorney  who  prepared  Mrs.  Spreck- 
els'  will,  and  who  prepared  the  papers  and  initiated  and 
completed  the  necessary  legal  steps  for  the  formation  of  the 
San  Christina  Investment  Company,  testified,  in  part:  ''At 
the  time  the  stock  in  question  was  transferred  to  the  plaintiffs 
here  I  waa  a  witness  to  the  indorsement.  I  had  a  talk  with 
Mrs.  Spreckels  as  her  attorney  in  reference  to  this  transfer. 
She  expressed  no  other  reasons  at  that  time  for  transferring 
the  stock  other  than  is  substantially  shown  on  the  back  of  the 
certificate.  She  said  she  wanted  to  give  it  to  her  three  chil- 
dren. She  certainly  did  not  mention  at  that  time  her  desire 
to  avoid  the  expense  of  probate  and  she  did  not  mention  any- 
thing in  connection  with  her  own  death.  Nor  did  she  mention 
anything  regarding  the  avoidance  of  a  will  or  anything  of  that 
kind." 

Anna  C.  Brommer,  a  niece  of  Mrs.  Spreckels,  had  lived  with 
the  latter  and  was  continually  her  companion  and  confidante 
as  to  her  private  affairs  for  a  period  of  about  fourteen  years 
down  and  prior  to  the  time  of  Mrs.  Spreckels'  death.  This 
witness  testified  that  Mrs.  Spreckels  often  discussed  her  busi- 
ness affairs  with  her  (the  witness),  and  had  frequently,  after 
the  death  of  her  husband,  spoken  of  forming  a  corporation 
to  which  she  intended  to  transfer  the  bulk,  if  not  all,  of  her 
property.  "I  cannot  recall,"  said  Miss  Brommer,  "the  first 
conversation  I  had  with  her  about  giving  her  property  to  her 
three  children.  I  could  not  distinguish  one  conversation 
from  another.  The  substance  of  these  various  conversations 
by  Mrs.  SpreckeLi  was  that  she  had  ample  means  for  herself 
and  that  she  wished  her  three  children  to  have  this  stock, 
and  that  she  wanted  to  give  this  to  them  share  and  share 
alike.  .  .  .  She  never  stated  to  me  as  a  reason  for  making  this 
transfer  that  she  wanted  to  avoid  any  possibility  of  contest 
or  probate  expense  or  anything  of  that  kind.  I  knew  that 
Mrs.  Spreckels  was  repairing  the  family  residence  on  Van 
Ness  avenue.    I  assisted  her  in  the  ideas  in  fixing  it  over. 
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It  was  her  intention  to  take  up  her  residence  in  that  mansion. 
Her  idea  of  going  to  Europe  was  to  purchase  the  furnishings 
for  the  house.  She  spoke  to  me  about  that  She  told  me  that 
she  intended  to  move  over  to  the  Van  Ness  avenue  house  as 
soon  as  it  was  completed.  She  thought  of  going  to  Europe 
first  and  then  in  the  spring  of  1910  it  might  be  completed. 
She  intended  to  go  to  Europe  in  the  spring  of  1910.  She  did 
not  say  how  long  she  expected  to  stay  in  Europe,  but  ex- 
pected to  be  with  her  daughter  in  June,  and  then  expected  to 
come  back  and  take  up  her  residence  at  the  Van  Ness  avenue 
property.  .  .  •  Her  conversations  with  me  about  her  affairs 
were  rather  intimate.  .  .  .  She  did  not  suggest  that  a  better 
way  of  disposing  of  property  was  by  deed  or  stock;  nor  did 
she  suggest  anything  about  avoiding  probate.  She  never  ex- 
pressed herself  as  to  lawyers  and  lawyers'  fees.  The  day 
she  transferred  the  stock  in  question  she  seemed  more  cheer- 
ful than  at  any  other  time  during  her  illness.  That  would 
extend  over  the  year  1909.  .  •  .  The  day  of  the  transfer  of 
the  stock  in  question  Mrs.  Spreckds  came  downstairs.  We 
had  a  good  dinner  that  night.  She  was  very  cheerful  that 
day.  During  1909  Mrs.  Spreckels  would  almost  every  day 
come  into  the  sitting  room  which  was  the  next  room  to  her 
bedroom  and  sit  in  there.  There  were  periods  though  for 
probably  a  week  or  ten  days  at  a  time  when  she  remained  in 
bed.  The  periods  in  which  she  remained  in  bed  occurred 
more  frequently  in  the  early  part  of  1909.  She  became  ill 
in  April,  1909,  and  in  June,  1909,  she  was  very  much  better 
and  went  down  to  the  country  for  two  or  three  months,  and 
seemed  quite  well,  and  then  she  was  not  so  well  about  De- 
cember. She  had  a  relapse  probably  a  week  or  so  after 
January  20,  1910,  and  was  confined  to  her  bed.  .  .  .  Mrs. 
Ferris  (one  of  the  plaintiffs)  was  here  in  the  latter  part  of 
1909.  She  lives  in  England  and  returned  there.  She  became 
the  mother  of  a  daughter  there  in  June,  1910.  That  was  one 
of  the  reasons  why  Mrs.  Spreckels  thought  of  going  to 
Europe.'' 

Dr.  C.  M.  Bichter,  Mrs.  Spreckels'  physician,  testified  that 
he  professionally  attended  her  at  various  times  from  the 
middle  of  April,  1909,  until  the  tenth  day  of  January,  1910, 
Mrs.  Spreckels  was  suffering  from  myocarditis,  a  chronic  in- 
flammation of  the  muscular  valves  of  the  heart,  the  effect  of 
which  was  that  ''she  had  very  irregular  action  of  the  heart 
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and  short  breath,  and  weak  feeling,  troubles  of  circulation 
in  all  parts  of  the  body/'  The  doctor  stated  that  when  he 
was  first  called  in  to  see  Mrs.  Spreckels  ''she  had  apparently 
had  that  trouble  for  some  time  before — ^perhaps  for  years. 
.  .  .  During  the  period  I  attended  Mrs.  Spreckels  she  was 
not  eonfined  to  her  bed  from  this  illness.  .  .  .  Probably  from 
the  middle  of  April  to  the  middle  of  June,  1909,  I  visited 
her  almost  daily  and  then  she  went  to  the  country  until  about 
the  middle  of  August,  and  from  that  time  on  I  saw  her  more 
regularly  until  December  and  January  I  saw  her  every  day. 
There  was  really  no  material  difference  in  her  condition  in 
December,  1909,  and  January,  1910,  as  compared  with  her 
condition  in  April,  1909.  It  was  approximately  the  same. 
.  .  .  The  treatment  I  prescribed  was  principally  rest  and  some 
heart  medicine  and  some  diet.  I  advised  a  trip  to  the  country, 
which  she  took,  but  her  condition  was  not  materially  improved 
by  reason  of  this  trip.  I  knew  that  she  was  contemplating 
a  trip  to  Europe.  I  often  spoke  to  her  about  it  and  I  told 
her  she  might  make  such  a  trip  in  the  summer  of  1910  without 
much  trouble,  just  as  she  had  gone  to  Aptos.  .  .  ,  During 
this  time  she  was  in  a  condition  so  that  she  could  go  about 
the  house  from  one  room  to  another.  She  had  to  avoid  any 
prolonged  physical  strain  because  she  was  extremely  heavj- 
in  weight.  She  could  walk  some  distance  but  she  was  careful 
about  it."  The  doctor  declared  that,  while  such  an  aflSiction 
as  that  from  which  Mrs.  Spreckels  was  suffering  might  sud- 
deidy  terminate  fatally  at  any  time,  still  one  with  that  disease 
might  live  many  years  and  filially  die  from  some  other  cause. 
**I  did  not  see  any  reason  whatever,"  he  continued,  **why 
she  would  not  live  for  some  time.  ...  I  should  think  she  was 
in  as  good  health  on  January  10, 1910,  when  I  last  saw  her,  as 
she  had  been  during  the  previous  months.  .  .  .  We  discussed 
this  European  trip  a  number  of  times.  I  gave  her  no  reason 
to  believe  that  she  could  not  take  the  trip.  On  the  contrary, 
I  advised  her  that  she  might  safely  take  it.  I  saw  no  reason 
at  the  time  I  left  her  to  anticipate  a  fatal  termination  of  her 
illness  in  the  immediate  future  and  so  far  as  I  know  she  had 
no  reason  to  anticipate  such  a  result.  Q.  As  I  understand 
your  answers  to  some  of  my  questions,  they  were  that  a  per- 
son suffering  from  this  particular  kind  of  illness  would  be 
liable  to  sudden  death  at  any  time,  is  that  right  t  A.  Not 
that  it  would  be,  but  could  be.    Q.  The  fact  that  Mrs.  Spreck- 
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eb  was  of  the  age  of  about  seventy-seven  years  at  this  time, 
and  had  suffered  for  many  years  from  this  illness,  yon  wonld 
not  say  that  those  two  conditions  wonld  make  it  probable 
that  she  eonld  reasonably  expect  to  die  at  most  any  timet 
A.  No,  I  couldn't  say  that.  It  is  our  experience  that  such 
people  may  live  for  years/'  The  doctor  further  stated  that 
he  did  not  attend  Mrs.  Spreckels  in  her  last  illness;  a  Dr. 
Baum,  who  had  died  prior  to  the  time  of  the  trial  of  this 
action,  having  professionally  attended  her  then  and  up  to 
the  time  of  her  death.  (The  record  is  silent  as  to  the  specific 
cause  of  her  death,  so  far  as  the  opinion  of  a  physician  is 
concerned.) 

We  have  now  stated  in  substance  all  the  testimony  neces- 
sary to  be  considered  here  which  was  presented  at  the  trial. 

Counsel  for  the  appellant  declare  that  no  conflict  arises  in 
the  testimony,  but  they  insist,  or,  at  any  rate,  the  necessary 
effect  of  their  position  is,  that  the  natural  and,  indeed,  the 
only  logical  conclusion  which  may  follow  from  the  evidence  is 
that  Mrs.  Spreckels  transferred  by  gift  the  property  in  ques- 
tion in  contemplation  of  her  death,  within  the  true  sense  of 
that  language  of  the  statute — ^that  is  to  say,  that  the  contem- 
plation of  her  death  was  the  direct  and  impelling  motive  for 
the  transfer.  In  support  of  this  position,  it  is  pointed  out 
that  Mrs.  Spreckels,  at  the  time  of  the  execution  of  the  trans- 
fer, was  a  woman  of  venerable  years,  at  best  not  far  removed 
from  the  natural  end  of  her  life ;  that,  for  many  years  prior 
to  and  up  to  the  time  of  the  transfer,  she  had  been  a  chronic 
sufferer  from  a  serious  and  dangerous  heart  affliction,  which 
was  of  a  nature  that  from  it  her  death  might  suddenly  occur 
at  any  moment,  a  condition  of  which  undoubtedly  she  pos- 
sessed a  keen  realization;  that,  as  a  matter  of  fact,  her  death 
occurred  within  a  few  weeks  after  she  made  the  transfer. 

It  may  be  conceded  that  the  testimony  thus  referred  to  and 
emphasized  by  counsel  for  the  appellant  as  supporting  their 
theory  of  this  case  is  reasonably  susceptible  of  the  inference 
which  they  vigorously  contend  naturally  and  logically  fol- 
lows therefrom,  and  if  that  testimony  embraced  all  that  had 
been  submitted  to  the  consideration  of  the  trial  court,  we 
might,  perhaps,  be  able  or  possibly  required  to  hold  that,  as 
a  matter  of  law,  the  finding  that  the  transfers  were  not  made 
in  contemplation  of  her  death,  according  to  the  true  import 
of  that  language  as  it  is  used  in  the  law,  was  not  sus- 
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tained.  But,  as  clearly  appears  from  the  above  statement 
of  the  testimony,  there  is  other  testimony  in  the  record  which 
must  be  considered  in  determining  the  vital  question  pre- 
sented. Briefly  to  recapitulate:  Shortly  after  her  husband's 
death,  in  1908,  Mrs.  Spreckels  expressed  her  intention  of 
forming  a  corporation  for  the  avowed  object  of  transferring 
her  property  thereto.  She  had  often  declared  her  inten- 
tion of  giving  her  property  to  the  plaintiffs,  and  to  Mr. 
Budolph  Spreckels  stated  that  her  desire  was  that  her  chil- 
dren, the  plaintiffs,  should  own  and  enjoy  the  property  in 
her  lifetime.  These  ideas  seemed,  at  all  times  and  long  prior 
to  the  date  of  the  transfers,  to  have  constituted  the  cen- 
tral thoughts  of  her  mind  until  their  crystallization  by  the 
organization  of  the  investment  company,  the  immediate  trans- 
fer of  the  greater  part  of  her  estate  thereto  and  thereupon 
the  transfer  of  the  stock  thereof  to  the  plaintiffs.  Under  the 
circumstances,  it  was,  without  any  thought  of  her  own  death, 
or  without  any  view  to  preparation  therefor,  a  most  natural 
thing  for  her  to  do.  At  her  then  advanced  age,  having  other 
means  far  more  than  necessary  for  her  own  maintenance  for 
the  remainder  of  her  life,  she  doubtless  conceived  that  she 
would,  in  her  declining  days,  be  the  happier  if  relieved  of  the 
heavy  burden  and  serious  responsibilities  which  necessarily 
go  with  the  control  and  management  of  vast  and  varied  prop- 
erty interests,  such  as  she  was  the  owner  and  possessor  of, 
and  that,  in  obtaining  release  from  these  burdens,  her  happi- 
ness would  be  the  more  certainly  assured  by  transferring  her 
property  to  her  children  so  that  they  might  own  and  enjoy 
it  in  her  own  lifetime.  While  she  was  afflicted  with  a  serious 
heart  affection,  and  suffered  intermittent  spells  of  illness 
which  temporarily  confined  her  to  her  bed,  it  is  evident  that 
she  did  not,  at  any  time  prior  to  the  date  of  the  transfers, 
harbor  the  thought  that  her  life  was  in  immediate  peril  from 
her  malady,  or  that  she  would  not  live  for  many  years  to  come. 
This  is  shown  by  the  fact  that  she  was,  in  the  year  1909,  hav- 
ing her  Van  Ness  Avenue  mansion  repaired  preparatory  to 
her  own  reoccupancy  of  it,  and  by  the  further  fact  that  down 
to  the  very  occasion  on  which  she  transferred  the  stock  to  the 
plaintiffs  she  discussed  and  was  contemplating  a  trip  to 
Europe,  not  alone  for  the  purpose  of  visiting  her  daughter 
and  being  with  her  at  the  time  of  the  latter 's  expected  oc- 
coucKement,  in  June,  1910,  but  with  the  further  declared  ob- 
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jeet  of  purchasing  appropriate  furnishings  for  her  Van  Ness 
Avenue  residence.  Indeed,  even  during  the  period  of  her 
last  illness,  she  indicated  a  belief  that  she  would  be  restored, 
or,  at  any  rate,  appeared  not  to  have  relinquished  hope  for 
her  recovery;  for,  addressing  Rudolph  Spreckels,  she  said: 
''I  wonder  when  I  will  be  able  to  get  up  again,  or  if  I  will 
get  up."  Then  there  is  the  testimony  of  Dr.  Richter,  for  a 
long  time  the  family  physician,  who  said  that,  while  the 
malady  with  which  Mrs.  Spreckels  was  afflicted  might  sud- 
denly terminate  fatally  at  any  time,  it  would  not  necessarily 
80  terminate,  and  that  with  it  she  might  still  live  very  many 
years,  she  being  a  woman  naturally  of  strong  and  robust 
constitution.  He  further  testified  that  he  advised  Mrs.  Spreck- 
els that  she  eould  safely  take  her  contemplated  European 
trip. 

From  the  evidence  thus  briefly  repeated,  the  inference  is 
reasonable  and  logical  that  there  was  no  thought  of  immediate 
death  in  Mrs.  Spreckels'  mind  when  she  made  the  gifts  in 
question,  and  that  the  direct  and  impelling  motive  for  said 
transfers  was  not  that  of  the  contemplation  of  her  death  within 
the  meaning  of  the  law. 

Admitting,  then,  as  counsel  for  the  appellant  point  out,  that 
there  is  testimony  from  which  the  opposite  inference  is  rea- 
sonably deducible,  is  this  court,  under  such  a  state  of  the 
record,  legally  justified  in  holding  that  the  court  below  should 
have  drawn  that  inference  and  so  found  in  favor  of  the  de- 
fendant t  Is  it  within  the  legal  province  of  an  appellate  court 
in  a  ease  where,  as  here,  either  of  two  diametrically  opposing 
inferences — one  in  favor  of  the  appellant  and  the  other  in 
favor  of  the  respondent — ^may  justly  and  reasonably  be  drawn 
from  the  proofs,  to  say  that,  as  a  matter  of  law,  the  trial 
court  should  have  found  in  favor  of  a  particular  party  to 
the  action,  or,  in  this  case,  should  have  drawn  that  inference, 
of  which  the  evidence  may  for  the  purposes  of  this  discussion 
be  conceded  to  be  susceptible,  which  would  have  justified  find- 
ings in  favor  of  the  appellant  t  The  rule  suggested  by  these 
questions  is,  it  would  seem,  too  well  settled  to  require  their 
restatement.  We  will,  however,  reproduce  here  the  expres- 
sions of  a  few  of  the  cases  with  regard  to  it. 

In  the  case  of  Beay  v.  Butter,  95  Cal.  206,  214,  [30  Pac. 
208],  it  is  said:  ''This  court  can  rightfully  set  aside  a  finding 
for  want  of  evidence  only  where  there  is  no  evidence  to  sup- 
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port  it,  or  where  the  supporting  evidence  is  so  slight  as  to 
show  abuse  of  discretion." 

In  DaUman  v.  Frank,  1  Cal.  App.  541,  [82  Pac.  564],  per 
Mr.  Justice  Harrison:  "The  findings  of  a  court,  like  the  ver- 
dict of  a  jury,  will  be  upheld  in  the  appellate  court  if  there 
is  any  evidence  which,  by  reasonable  construction,  tends  to 
support  such  findings;  and  in  making  its  decision  the  trial 
court  is  at  liberty  to  take  into  consideration,  not  only  the  tes- 
timony given  at  the  trial,  but  also  all  inferences  of  fact  which 
may  be  reasonably  drawn  from  the  facts  established  by  such 
testimony.  •  •  .  Although  the  appellate  court  may  be  of  the 
opinion  that,  on  the  evidence  in  the  record,  it  would  have 
reached  a  different  conclusion,  it  is  not  for  that  reason  au- 
thorized to  set  aside  the  findings  of  the  trial  court.  If  the 
evidence  is  such  that  reasonable  men  may  reach  different 
conclusions  thereon  the  finding  of  the  trial  court  must  be 
sustained.'' 

In  Huston  v.  Anderson,  145  Cal.  320,  [78  Pac.  626],  Mr. 
Justice  (now  Chief  Justice)  Angellotti  said:  ''The  evidence 
was  such  thst  it  might  have  sustained  a  contrary  finding,  but 
not  such  as  to  warrant  us  in  disturbing  the  finding  of  the  court 
below/' 

There  ans  innumerable  other  California  cases  to  the  same 
effect. 

Concedin/t,  then,  that  the  court  below  could  have  justly  con- 
cluded Iron  the  evidence  that  Mrs.  Spreckels  made  the  trans- 
fers in  que«ition  in  contemplation  of  her  death,  within  the  pur- 
view of  th^  Inheritance  Tax  Law,  the  rule  stated  and  applied 
in  the  abo^^e  cases  has  peculiar  application  to  this  case,  since,  as 
we  have  Nearly  shown,  the  evidence  was  such  as  to  have  rea- 
sonably warranted  the  conclusion  arrived  at  therefrom  by  the 
trial  court  and  which  conclusion  is  evidenced  by  the  findings 
upon  which  the  judgment  herein  is  planted.  It  is,  therefore, 
plainly  and  clearly  apparent  that  the  findings  here  cannot, 
with  le^al  propriety,  be  interfered  with  by  this  court 

The  length  of  tlds  opinion,  due  mainly,  as  will  be  observed, 
to  the  extended  statement  of  the  testimony  which  was  con- 
ceited to  be  essential  to  a  clear  appreciation  of  the  conclusion 
to  which  we  have  been  led,  as  well  as  eminently  proper  because 
ot  the  importance  of  the  issue  presented,  forbids  a  review 
lierein  of  the  many  cases  cited  by  the  appellant  in  support  of 
the  hypothesis  upon  which  its  learned  counsel  with  singular 
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ability  have  attempted  to  overthrow  the  judgment.  Indeed, 
we  have  not  thought  it  necessary  to  review  those  cases,  with 
whose  reasoning  and  conclusions  we  perceive  no  occasion  to 
quarrel;  for,  after  all,  each  case  arising  under  the  statute  in 
question,  as  to  whose  meaning  and  intent  in  the  particular 
concerned  here  there  can  be  found  no  ground  for  disputation, 
must  rest  upon  its  own  peculiar  facts,  and  the  adjudicated 
cases  can,  as  a  rule,  do  little,  if  any,  more  than  to  illustrate 
the  application  of  the  law  to  the  particular  facts  of  particular 
cases. 

For  the  reasons  herein  given,  the  judgment  appealed  from 
is  affirmed. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  29, 1916. 


[Civ.  No.  1580.    Third  Appellate  Di0triet.^Ma7  8,  1916.] 

B.  P.  GWTNN,  Petitioner,  v.  C.  D.  MoKINLBT,  as  Auditor, 
etc..  Respondent. 

Justices  or  Pbacx — Compensation  in  Ck>UNTiES  of  TniBTT-nRST  Class 
— Amendment  to  County  Government  Act  —  CbBEEcrioN  o»  In- 
advertent Omission  or  Previous  Legislature— Constitutional 
Law — "Compensation**  not  Increased. — The  amendinent  made  bj 
the  legislature  of  1915  to  the  Countj  Government  Act  proyiding  for 
the  compensation  of  justices  of  the  peace  of  coanties  of  the  thirtj- 
first  class  (to  which  the  countj  of  Placer  belongs),  enacted  to  rec- 
tify the  effect  of  an  oversight  of  the  legislature  of  1913  to  make 
any  provision  for  the  compensation  of  such  judicial  ofiScers  of  coun- 
ties of  such  class,  does  not  involve  an  increase  in  the  compenBation 
of  such  officers  within  the  meaning  of  section  9  of  article  XI  of  the 
constitution,  as  such  enactment  became  necessary  after  the  adoption 
of  the  amendment  to  section  15  of  article  VI  of  the  constitution  in 
1911,  whereby  judicial  officers  were  prohibited  from  reserving  to 
their  own  use  any  fees  or  perquisites  of  office,  which,  prior  to  such 
amendment  to  the  constitution,  constituted  their  on^  source  of 
compensation. 
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Id, — Compensation  o»  Public  Officee  —  Act  Providing  fob  Inadver- 
tent Omission — Compensation  not  "Increased." — An  act  whose 
purpose  is  merelj  to  correct  an  inadvertence,  and  to  provide  for  the 
eompenaation  of  a  public  officer  where  no  compensation  had  thereto- 
fore existed,  does  not  amount  to  an  "increase''  in  compensation. 

APPLICATION  for  a  Writ  of  ICandate  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict, requiring  a  county  auditor  to  draw  his  warrant  in  favor 
of  petitioner  for  his  compensation  as  justice  of  the  peace. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lee  Oray,  for  Petitioner. 

Meredith,  Landis  ft  Chester,  for  Respondent 

HART,  J. — ^This  is  an  original  application  to  this  court  for 
a  writ  of  mandamus  requiring  the  respondent,  as  auditor  of 
the  county  of  Placer,  to  draw  his  warrant  in  favor  of  the  peti- 
tioner for  the  salary  or  compensation  of  the  latter  as  justice 
of  the  peace  of  township  No.  3  of  said  county  for  the  month 
of  January,  1916. 

The  petition  alleges  that  the  petitioner  is,  and  was,  since  the 
first  day  of  January,  1915,  the  duly  elected,  qualified,  and 
acting  justice  of  the  peace  of  said  township;  that  the  salary 
provided  hy  law  of  said  justice  of  the  peace  is  nine  hundred 
dollars  per  annum,  payable  in  the  same  manner  and  out  of  the 
same  funds  as  county  officers  are  paid,  and  that  the  respondent, 
as  auditor  of  said  county,  has  refused  to  draw  his  warrant 
in  favor  of  the  petitioner  for  the  said  month  of  January,  1916, 
and  still  refuses  so  to  do. 

The  respondent  has  demurred  to  the  petition  generally,  and 
thus  the  question  to  be  decided  is  raised. 

It  appears  that  the  petitioner  and  all  other  justices  of  the 
peace  of  Placer  County  were  elected  to  said  offices  at  the  gen- 
eral state  election  held  in  November,  1914,  and  entered  upon 
the  discharge  of  their  duties  as  such  justices  on  the  first  day 
of  January,  1915,  their  terms  of  office  being  four  years. 

Prior  and  up  to  January  1,  1915,  the  compensation  of  jus- 
tices of  the  peace  in  Placer  County  was  by  way  of  fees  only. 
(Stats.  1907,  p.  498;  Stats.  1909,  p.  382;  Stats.  1911,  pp.  207, 
655.) 
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At  an  dection  held  on  October  11, 1911,  the  people  adopted 
an  amendment  to  the  constitution  proposed  by  the  legislature 
of  1911  (Stats.  1911,  p.  2161),  whereby  sections  1,  5,  11  and 
15  of  article  VI  of  said  instrument  were  changed  in  certain 
particulars.  Section  15  as  amended  reads  as  follows:  ''No 
judicial  officer,  except  court  commissioners,  shall  receive  to 
his  own  use  any  fees  or  perquisites  of  office;  provided,  that 
justices  of  the  peace  now  holding  office  shall  receive  to  their 
own  use  such  fees  as  are  now  allowed  by  law  during  the  terms 
for  which  they  have  been  elected." 

It  will  be  observed  that  the  operative  effect  of  the  said 
amendment  was  suspended  as  to  the  terms  of  the  justices  of 
the  peace  existing  at  the  time  of  the  adoption  thereof — ^that 
is,  section  15  as  amended  was  not  to  apply  to  justices  of  the 
peace  until  after  the  expiration  of  the  then  existing  terms  of 
said  officers  or,  in  other  words,  its  operation  was  suspended 
until  January  1,  1915. 

The  legislature  of  1913  (the  first  session  of  that  body  after 
the  adoption  of  the  above  amendment  to  the  constitution) 
made  no  provision  in  the  County  Government  Act  or  other- 
wise for  the  compensation  of  justices  of  the  peace  of  Placer 
County.  The  result  was,  obviously,  that  when  the  petitioner 
and  all  the  other  justices  of  the  peace  of  said  county  took 
charge  of  their  offices  in  January,  1915,  there  was  no  com- 
pensation allowed  them  by  law  in  any  form,  and  they  were, 
therefore,  required  to  perform  the  services  demanded  of  them 
as  such  officers  without  pay  or  compensation. 

The  legislature  of  1915  amended  in  a  number  of  particulars 
the  County  Government  Act  in  so  far  as  it  applies  to  counties 
of  the  thirty-first  class  to  which  Placer  County  belongs. 
(Stats.  1915,  p.  323.)  Section  13  of  said  act  as  so  amended 
provides  for  the  classification  of  townships  in  counties  of  the 
thirty-first  class,  according  to  population,  for  the  purpose 
of  fixing  the  compensation  of  justices  of  the  peace  of  counties 
of  said  class  according  to  their  duties,  and  further  provides 
that,  for  the  purposes  of  such  classification,  the  population 
of  such  townships  shall  be  determined  by  the  board  of  super- 
visors, such  determination  to  be  arrived  at  by  multiplying  by 
three  the  number  of  registered  voters  at  the  last  general  elec- 
tion next  preceding  the  date  of  such  determination.  (Stats. 
1915,  p.  225.1 
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The  section  further  provides:  ''Justices  of  the  peace  shall 
receive  the  following  salaries:  In  townships  of  the  first  class, 
the  sum  of  nine  hundred  dollars  for  the  period  beginning  with 
the  date  upon  which  this  act  becomes  effective  and  ending 
December  31,  1915,  and  thereafter  a  salary  of  nine  hundred 
dollars  per  annum.  •  .  .  Such  salaries  shall'  be  paid  in  the 
same  manner  and  out  of  the  same  fund  as  the  salaries  of 
county  officers  are  paid  and  shall  be  compensation  in  full  for 
all  services  rendered.  All  fees  received  by  justices  of  the 
peace  shall  be  paid  into  the  county  treasury  every  month." 

The  County  Government  Act  of  1915  was  approved  by  the 
Governor  on  the  third  day  of  May,  1915.  The  legislature  of 
that  year  adjourned  on  the  ninth  day  of  May,  and  hence  said 
act,  by  virtue  of  the  provision  of  the  constitution  reserving 
to  the  people  the  initiative  and  referendum  powers,  did  not 
go  into  effect  until  ninety  days  after  the  date  of  the  adjourn- 
ment of  said  session  of  the  legislature,  or  until  the  ninth  day 
of  August,  1915.     (Stats.  1915,  pp.  1655,  1656.) 

While  the  provision  as  to  the  compensation  to  be  paid  to 
justices,  from  the  date  upon  which  the  act  became  effective 
until  and  for  the  remainder  of  the  year  1915  is  not  involved 
in  this  controversy,  since,  so  it  is  conceded  by  counsel,  the 
justices  of  Placer  County  were  paid  and  received  the  com- 
pensation so  provided  for,  it  is  well  to  call  special  attention 
to  that  provision,  inasmuch  as  it  bears  to  some  extent  upon 
the  question  of  the  intention  of  the  legislature  as  to  the  time 
at  which  the  whole  provision  as  to  the  compensation  of  such 
justices  should  have  operative  or  practical  effect. 

The  ground  upon  which  the  respondent  refuses  to  draw  his 
warrant  in  favor  of  the  petitioner  for  the  salary  claimed  by 
the  latter  by  virtue  of  the  amended  County  Government  Act 
of  1915,  is  that  the  office  of  justice  of  the  peace  is  a  county 
office,  and  that  the  compensation  provided  for  the  incumbent 
of  such  office  by  the  said  act  is,  as  to  the  terms  of  justices 
of  the  peace  of  counties  of  the  thirty-first  class  existing  at 
the  time  of  the  amendment  prescribing  such  compensation, 
amounts  to  an  increase  of  the  compensation  of  a  county  officer 
after  his  election  and  during  his  term  of  office,  contrary  to  the 
terms  of  article  XI,  section  9,  of  the  constitution.  The  precise 
language  of  said  section  of  the  constitution  is: 

*'The  compensation  of  any  county,  city,  town,  or  municipal 
officer  shall  not  be  increased  after  his  election  or  during  his 
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term  of  office;  nor  shall  the  term  of  any  ancli  officer  be  ex- 
tended beyond  the  period  for  which  he  is  elected  or  ap- 
pointed/' 

The  contention  of  the  petitioner  is:  1.  That  he  is  neither 
a  connty  nor  city  or  town  or  mnnieipal  officer,  bnt  that  the 
office  of  justice  of  the  peace  is  an  integral  part  of  the  judicial 
system  of  the  state,  as  established  and  contemplated  by  the 
constitution  (art.  YI,  sec.  11),  and  that  since  article  XI,  section 
9,  of  that  instrument,  above  quoted,  or  any  other  section  or 
provision  of  that  instrument,  does  not  expressly  include  jus- 
tices of  the  peace  within  the  scope  of  its  inhibitions,  it  follows 
that  the  legislature  is  under  no  legal  or  constitutional  inter- 
diction so  far  as  the  increasing  the  compensation  of  justices  of 
the  peace  is  concerned.  2.  That,  conceding  that  justices  of 
the  peace  are  county  officers,  the  provision  for  compensation 
of  such  officers  where,  as  here,  no  compensation  whatever  had 
theretofore  been  provided  for  as  to  such  officers,  does  not 
involve  the  increase  of  their  compensation  within  the  meaning 
of  the  section  of  the  constitution  above  quoted  herein. 

We  have  reached  the  conclusion  that  the  provision  made  by 
the  legislature  of  1915  for  the  compensation  of  justices  of 
counties  of  the  thirty-first  class  (the  legislature  having  omitted 
previously  to  make  such  provision)  does  not  involve  an 
increase  in  the  compensation  of  those  officers  within  the  con- 
templation of  the  constitutional  inhibition  against  such  in- 
crease. It  will  hence  be  unnecessary  in  this  proceeding  to  con- 
sider the  question  whether  justices  of  the  peace  are  county 
officers  and  the  matter  of  their  compensation  subject  to  the 
terms  of  the  above  section  of  the  organic  law. 

It  should  be  explained,  however,  that  counsel  appearing 
here  as  amid  curiae  represent  the  county  of  Lassen,  which  is 
of  the  fifty-second  dass,  as  counties  have  been  classified  by 
the  legislature.  By  the  brief  of  counsel  so  appearing  here, 
it  is  disclosed  that  one  Arnold  had  been  elected  a  justice  of  the 
peace  of  township  No.  1  of  Lassen  County  at  the  general  state 
election  held  in  the  month  of  November,  1914,  and  entered 
upon  the  discharge  of  his  duties  of  said  office  on  the  first 
Monday  in  January,  1915.  At  the  time  of  his  election,  his 
salary  as  such  justice,  as  fixed  by  the  legislature  of  1913,  was 
fifty  dollars  per  month.  (Stats.  1913,  p.  1226.)  The  legis- 
lature of  1915,  however,  increased  his  compensation  from  fifty 
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dollars  per  month  to  one  hundred  dollars  per  month.    (Stats. 
1915,  pp.  1379,  1380.) 

Arnold,  it  is  likewise  made  to  appear,  petitioned  the  superior 
court  of  Lassen  County  for  a  writ  of  mandate  to  compel  the 
auditor  of  said  county  to  draw  a  warrant  in  his  (Arnold's) 
favor  for  the  sum  of  one  hundred  dollars  as  for  his  salary 
for  the  month  of  August,  1915,  his  daim  being  that  he  was 
entitled  to  be  paid  for  his  services  as  justice  according  to  the 
compensation  prescribed  for  his  office  by  the  legislature  of 
1915.  The  learned  court  below  held  against  his  contention 
and  denied  the  writ,  the  ground  of  the  decision  being  that  a 
justice  of  the  peace  is  a  county  officer  and,  therefore,  comes 
within  the  terms  of  article  XI,  section  9,  of  the  constitution 
forbidding  any  act  by  the  legislature  increasing  the  compensa- 
tion of  county  officers  during  the  terms  for  which  they  had 
been  elected. 

Arnold  has  not  initiated  any  proceeding  authorizing  a 
decision  in  his  case  by  this  court.  As  above  stated,  however, 
his  attorney  and  the  attorneys  representing  Lassen  County, 
no  doubt  conceiving  that  the  question  upon  the  solution  of 
which  Arnold's  case  hinges,  would  arise  and  be  considered 
and  disposed  of  in  the  present  proceeding,  appeared  herein 
to  present  the  pivotal  point  involved  in  that  case;  but,  as 
before  declared,  we  find  it  unnecessary,  in  the  determination 
of  the  issue  presented  by  this  proceeding,  to  consider  and 
decide  that  point.  And,  since  it  is  deemed  to  be  unnecessary 
to  do  so,  we  prefer  not  to  consider  and  decide  in  this  proceed- 
ing the  question  whether  a  justice  of  the  peace  is  a  county 
officer  within  the  meaning  of  article  XI,  section  9,  of  the  con- 
stitution. The  question  has  incidentally  arisen  in  a  number 
of  cases  decided  by  the  supreme  court,  but  that  court  has  thus 
far  not  found  it  necessary  to  express  an  unqualified  or  a 
definitive  judgment  thereon. 

The  sole  question,  then,  with  which  we  are  here  concerned 
is,  as  before  suggested,  whether  the  act  of  providing  com- 
pensation for  justices  of  the  peace  in  cases  where  the  legis- 
lature had  theretofore  made  no  provision  whatever  for  such 
compensation  is  tantamount  to  'increasing"  the  compensa- 
tion of  those  officers,  in  violation  of  the  constitutional  restric- 
tion upon  the  legislature  in  that  particular,  assuming,  of 
course,  for  the  purposes  of  this  decision,  that  justices  of  the 
peace  are  county  officers. 
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That  the  legislature  intended  that  the  oompensation  pro- 
Tided  for  for  the  justices  of  the  peace  of  counties  of  the 
thirty-first  dass  by  the  amendment  made  at  its  session  of  1915 
to  80  much  of  the  County  (Government  Act  as  applies  to  coun- 
ties of  that  class  should  be  received  by  such  justices  in  office 
at  the  time  of  the  enactment  of  said  amendment,  is  a  propo- 
sition about  which  there  can  be  no  tdnd  of  doubt.  If  the 
amendment  were  otherwise  obscure  or  uncertain  in  that  re- 
gard, it  is  certainly  made  very  clear  by  the  special  provision 
authorizing  the  payment  of  the  compensation  so  prescribed 
to  such  justices  immediately  upon  the  law  going  into  effect — 
that  is,  beginning  with  the  ninth  day  of  August,  1915,  and 
for  the  remainder  and  until  the  expiration  of  that  year.  Of 
eourse,  the  legislative  intent  as  to  an  act  would  become  wholly 
without  importance  or  significance  if  it  should  transpire  that, 
by  giving  effect  to  such  intent,  the  act  would  contravene  some 
constitutional  inhibition  with  regard  to  the  subject  matter 
thereof.  For  illustration  (concretely) :  In  the  case  of  the  law 
under  consideration,  although  the  legislature  has  evinced  a 
dear  intention  that  the  law  should  have  operative  force  the 
moment  that  it  went  into  effect,  still,  if,  by  carrying  out  that 
intention,  the  justices  of  the  peace  affected  thereby  (assuming, 
for  the  purposes  of  the  proposition,  that  they  fall  within  the 
inhibition  of  section  9  of  article  XI  of  the  constitution)  would 
be  allowed  compensation  in  excess  of  the  amount  which  they 
were  allowed  by  law  when  the  amendment  was  enacted,  the 
intention  of  the  legislature  that  said  law  should  become  oper- 
ative or  given  practical  operation  immediately  upon  its  going 
into  effect  would  be  violative  of  the  constitutional  mandate 
referred  to  and  could  not  be  sustained.  But  the  provision  in 
the  amendment  of  the  County  Government  Act  for  the  pay- 
ment of  compensation  to  justices  of  the  peace  in  Placer,  and 
other  counties  of  the  thirty-first  dass,  from  the  time  the 
amendment  was  to  go  into  effect,  is  significant  in  that  it 
clearly,  and,  indeed,  unquestionably,  discloses  that  the  con- 
trolling motive  underlying  the  amendment  as  a  whole  was  to 
rectify  the  effect  of  an  oversight  by  the  legislature  of  1913 
(the  first  session  of  that  body  after  the  adoption  of  section  15 
of  article  VI  of  the  constitution,  whereby  judicial  officers  are 
prohibited  from  receiving  to  their  own  use  any  fees  or  per- 
quisites of  office,  which  had  theretofore  constituted  the  only 
source  as  well  as  mode  of  compensation  to  those  officers)  to 
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make  any  provision  for  the  compensation  of  those  judicial  offi* 
cers  of  counties  of  the  thirty-first  class,  with  the  obvious  re- 
sult that  such  officers  were  required,  from  the  time  of  the 
operative  effect  upon  them  of  said  constitutional  amendment, 
to  render  services  as  such  officers  without  compensation  or 
remuneration  of  any  kind  or  character  whatsoever.  This 
having  been,  obviously,  the  sole  legislative  design  in  amend- 
ing the  County  Government  Act  in  1915,  in  so  far  as  that  act 
applies  to  justices  of  the  peace  of  counties  of  the  thirty-first 
class,  is  it  true  that,  in  so  attempting  to  correct  so  serious  an 
inadvertence,  the  legislature  ran  up  against  the  constitutional 
mandate  against  the  increasing  of  the  compensation  of  cer- 
tain officers  after  their  election  or  during  their  terms  of  office, 
conceding,  but  not  deciding,  that  justices  of  the  peace  come 
within  the  category  of  officers  mentioned  by  section  9  of  article 
XI  of  the  constitution!  As  above  declared,  we  do  not  think  so. 
The  object  which  the  framers  of  the  constitution  of  1879 
had  in  view,  in  incorporating  into  that  instrument  the  said 
provision,  has  often  been  explained  in  the  cases  and  is  well 
and  generally  understood.  In  the  constitution  of  1849,  which 
was  superseded  by  our  present  organic  law,  there  was  no  such 
restriction  upon  the  legislature.  The  result  was  that  under 
that  instrument  persons  elected  to  county,  town,  and  munici- 
pal offices  were  constantly  appealing  to  the  legislature  to  in- 
crease the  compensation  of  the  offices  to  which  they  had  been 
elected  during  the  terms  for  which  they  had  been  elected. 
The  practice  grew  to  be  a  most  pernicious  one.  In  almost  all 
instances  the  legislative  judgment  with  respect  to  such  legis- 
lation was  largely  controlled,  not  by  a  consideration  of 
whether  the  proposed  increase  of  compensation  was  just  to 
the  taxpayers  as  well  as  to  the  office-holders,  but  by  the  per- 
sonal influence  and  persistent  importunity  of  the  latter  and 
their  friends.  The  effect  of  this  system  was,  as  most  natur- 
ally it  would  be,  that  certain  officers  of  certain  counties  were 
awarded  a  larger  amount  of  compensation  for  their  services 
as  such  than  was  allowed  to  the  officers  of  other  counties  per- 
forming like  services  both  in  character  and  extent  It  was 
to  impart  some  semblance  of  uniformity  to  the  compensation 
allowed  to  county  and  other  local  officers,  and  to  that  end 
eliminate,  in  the  consideration  of  legislation  looking  to  an  in- 
crease in  such  compensation,  the  element  of  ''personal  equa- 
tion," which,  as  stated,  was  responsible  for  much  of  such  legis- 
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lation  under  the  old  aystem,  that  the  constitutional  barricade 
against  such  legislation  was  adopted  into  the  present  organic 
law  of  California. 

The  constitutional  provision  in  question  is  founded  in  good 
sense  and  justice,  but  it  cannot  justly  be  so  construed  as  to 
prevent  the  legislature  from  supplying  a  manifest  ellipsis  in 
the  law — ^to  correct  an  obvious  inadvertence  whose  result,  if 
permitted  to  remain  uncorrected,  must  be  to  hamper  in  no 
inconsiderable  degree  the  proper  administration  of  public 
affairs  under  a  system  established  by  the  people  themselves 
through  their  constitution.  There  is  nothing  in  the  constitu- 
tion implying  that  persons  performing  publie  services  shall 
not  be  compensated  and  adequately  compensated  therefor. 
On  the  contrary,  that  instrument  contemplates  that  all  pub- 
lie  servants  shall  be  justly  compensated  for  their  public  ser- 
vices. The  very  provision  in  question  so  implies,  as  reason- 
ably may  it  even  be  said  of  the  provision  which  forbids  the 
payment  of  judicial  officers  for  llieir  services  as  such  in  the 
form  of  fees  required  by  the  law  to  be  paid  to  them  for  cer- 
tain official  acts.  The  constitution  has,  save  in  an  exceptional 
instance  or  two,  committed  to  the  legislature  the  duty  of  mak- 
ing provision  for  such  compensation,  and  where  that  body 
fails  wholly  to  do  its  duty  in  that  regard,  it  must  be  assumed 
that  the  omission  has  been  due  entirely  to  an  oversight  or  inad- 
vertence. To  hold  it  to  be  true,  then,  that  in  such  a  case  an 
act  whose  purpose  is  merely  to  correct  the  inadvertence  and 
so  provide  for  compensation — ^provide  for  something  which 
theretofore  had  not  existed — amounts  to  an  '' increase"  of 
compensation  within  the  import  of  the  constitutional  provi- 
sion in  question,  would  be  to  give  to  that  provision  a  most 
unreasonable  construction  or  a  construction  from  which  most 
unjust  consequences  would  follow,  where  the  legislature  had 
failed  to  do  its  duly  in  that  regard.  But  the  provision 
referred  to  cannot  in  reason  be  given  such  a  construction. 
Indeed,  such  a  construction  would  amount  to  a  palpable 
solecism  in  logic.  It  would  give  to  the  word  ''increase"  a 
signification  opposed  to  what  it  naturally  implies,  for  the  act 
of  "increasing"  anything  necessarily  presupposes  the  exist- 
ence in  some  measure,  or  to  some  extent,  of  something  which 
may  be  enlarged.  In  other  words,  to  effect  an  increase  is  to 
add  something  to  or  enlarge  something  already  in  existence ; 
or,  as  Webster's  Dictionary  defines  the  word  "increase,"  it  is 
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''that  which  is  added  to  the  original  stock  by  augmentation 
or  growth— to  extend  or  enlarge  in  size,  extent,  quantity, 
number,  intensity,  value,  substance,"  etc  It  would  be  no 
less  absurd  to  attempt  to  conceive  a  process  by  which  some- 
thing may  be  added  to  nothing  than  it  would  be  to  attempt 
to  conceive  the  subtraction  of  something  from  nothing.  If  a 
person  owning  no  money  or  other  kind  of  property  suddenly 
becomes  the  owner  of  property  or  money,  his  wealth  has  not 
thereby  been  '' increased''  within  the  lexicology  or  significa- 
tion of  that  word.  He  has  simply  acquired  something  which 
previously  he  did  not  have. 

The  foregoing  view  of  the  constitutional  provision  under 
consideration  coincides  with  that  expressed  in  characteristic- 
ally dear  and  forceful  language  in  a  dissenting  opinion  by 
the  late  learned  Justice  McFarland  in  the  case  of  Harrison  v. 
Colgaai,  148  CaL  69,  78,  [82  Pac.  674],  in  which  a  similar 
constitutional  provision,  applicable,  however,  to  the  justices 
of  the  supreme  and  appellate  courts,  was  considered.  Among 
other  things,  he  said:  **  •  •  •  As  to  the  salaries  of  the  judges 
of  the  new  superior  courts,  its  provision  is  that  'until  other- 
wise changed  by  the  legislature  the  superior  court  judges 
shall  receive  an  annual  salary  of  three  thousand  dollars  each.* 
But  the  provision  as  to  salaries  of  justices  of  the  supreme 
court  is  materially  different.  It  is  that  'during  the  term  of 
the  first  judges  elected  under  this  constitution  the  annual 
salaries  of  the  justices  of  the  supreme  court  shall  continue 
until  otherwise  provided  by  the  legislature.'  It  does  not  pro- 
vide at  all  for  salaries  of  justices  who  shall  be  elected  after 
the  first  term.  It  leaves  that  for  the  legislature,  whose  duty 
it  was  to  provide  for  the  salaries  of  said  future  justices.  The 
legislature,  however,  neglected  that  duty  until  March  18, 
1905.  And  when,  at  the  last  named  date,  the  legislature  did 
perform  that  duty  by  fixing  the  salary  at  eight  thousand  dol- 
lars, the  salary  was  not  thereby  'increased.'  It  simply  for 
the  first  time  fixed  the  salary,  not  by  increasing  an  existing 
salary,  for  there  was  none,  but  by  remedying  the  former  neg- 
lect to  fix  any  salary  at  all.  The  fact  that  from  the  time  when 
the  provision  of  the  constitution  as  to  the  salaries  of  the  first 
justices  ceased,  the  state,  without  any  law  on  the  subject,  paid 
the  justices  certain  compensation,  does  not  in  any  way  affect 
the  validity  of  the  above  views." 
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While  the  court,  in  the  main  opinion,  did  not  accept  the 
reasoning  of  Justice  McFarland,  there  is  nothing  said  in  the 
majority  opinion  in  that  ease  which  eonflicts  with  the  yiew 
expressed  by  the  dissenting  justice  as  to  the  point  here  under 
consideration. 

We  conclude  that  the  petitioner  is  entitled  to  the  comp^isa- 
tion  prescribed  for  his  office  by  the  law  of  1915,  and  the  de« 
murrer  to  the  petition  herein  is  overruled  and,  accordingly, 
a  writ  of  mandate  will  issue  out  of  this  court  requiring  the 
respondent  to  draw  his  warrant  in  favor  of  the  petitioner  for 
the  salary  of  said  petitioner,  as  prayed  for  herein. 

Ghipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 


ICIt.  No.  4ie.    First  AppeUata  Difltriet.— ICaj  8,  1916.] 

JOHN  LAPIQUE,  Appellant,  t.  ABRAHAM  BUEF  et  al.. 

Respondents. 

FtiADiNG — ^Unoebtaintt  di  COMPLAINT. — ^In  thls  Ectloii  it  is  held  that 
the  Beeond  amended  eomplaint  was  ambiguous  and  uncertain  and 
that  the  demurrers  thereto  were  properly  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Lapique,  in  pro.  per.,  for  Appellant. 

Louis  S.  Beedy,  De  Laveaga  &  Dinkelspidt  and  J.  Y.  Da 
Laveaga,  for  Respondents. 

THE  COUBT.— This  is  an  appeal  upon  the  judgment-roll 
from  an  order  entered  in  favor  of  the  defendants  Le  Breton 
and  Oliver  sustaining  their  respective  demurrers  to  the  plain- 
tiff's second  amended  complaint,  and  from  a  judgment  en- 
tered thereon.  The  demurrers  assailed  the  complaint  as  a 
whole  and  the  twenty  alleged  causes  of  action  attempted  to 
be  pleaded  therein,  upon  the  ground,  among  others,  of  un- 
certainty and  ambiguity. 
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The  demurrers  upon  the  grounds  stated  were  well  taken, 
for  the  reason  that  it  cannot  be  determined  from  the  allega- 
tions of  said  second  amended  complaint  whether  plaintiff's 
causes  of  action  were  founded  upon  alleged  injuries  to  his 
person,  his  property,  or  his  character,  or  upon  an  injury  to 
the  property  of  one  Jean  Louis  Ader.  This  complamt  was 
ambiguous  and  uncertain  in  the  further  particular  that  it 
cannot  be  ascertained  therefrom  whether  the  acts  eomplained 
of  were  committed  by  the  defendants  in  their  individual  ca- 
pacity, or  in  one  of  the  other  capacities  in  which  they  are 
alleged  to  have  acted.  The  demurrers  having  been  properly 
sustained  upon  the  ground  stated  and  in  the  particulars 
pointed  out,  it  will  not  be  necessary  for  us  to  discuss  the 
other  grounds  of  demurrer. 

The  judgment  is  affirmed. 


[(Mm.  No.  457.    Saeoiid  Appdlste  Distriet—May  6,  1916.] 

THE    PEOPLE,     Respondent,    t.    HABET    MAUPINS, 

Appellant. 

Cbiminal  Law  —  Mathbm  ^  Refusal  or  Instbuotions  —  Whkh  nov 
Ebbonxous. — It  is  not  error  for  th«  eourt  in  a  proseention  for  may- 
hem to  refuBO  to  give  instructions  offered  bj  the  defendant  where 
the  substance  of  the  requested  instructions  is  covered  bj  the  court's 
oral  charge  to  the  juiy;  nor  is  the  court's  refusal,  in  such  a  case, 
to  state  to  the  jury  whj  it  does  not  give  the  instructions  preju- 
dicial to  the  defendant 

Ib^— VixwiNo  Scene  of  Gbime  bt  Jubt— Discbetion  of  Goubt.— Grant- 
ing or  refusing  the  defendant's  request,  that  the  jury  be  permitted 
to  view  the  premises  where  the  offemse  was  committed,  is  a  matter 
within  the  discretion  of  the  trial  court,  and  Its  order  refusing 
such  request  will  not  be  interfered  with  on  appeal  where  the  leeord 
does  not  disclose  any  abuse  of  discretion. 

Id.— Tiifx  of  Tbiad— Section  1382,  Penal  Code.— Under  section  1882 
of  the  Fenal  Code,  providing  that  the  court,  unless  good  cause  to 
the  contrary  is  shown,  must  order  the  prosecutioii  to  be  dismissed, 
if  a  defendant,  whose  trial  has  not  been  postponed  on  his  applica- 
tion, is  not  brought  to  trial  within  sixty  days  after  the  finding  of 
the  indictment  or  filing  of  the  information,  where  the  defendant  is 
brought  to  trial  within  the  sixty  days,  but  ther«  is  a  mistrial,  sad 
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the  ease  if  thereafter  tried  more  than  siztj  days  after  the  filing  of 
the  informatioii,  the  miatrial  eonstitDtee  ''good  eanae,"  mentioned 
in  said  seetion,  for  the  eourt's  denying  a  motion  to  diamifle  the 
information  upon  the  groand  that  the  nation  ivaa  not  hronght  to 
trial  within  aixtj  daja. 

APPEAL  from  a  judgment  of  the  Superior  Conit  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  T.  L. 
Levia,  Judge. 

The  facta  are  atated  in  the  opinion  of  the  eoort 

A.  T.  Boark,  for  Appellant 

IT.  8.  Webb,  Attomey-Oeneral,  and  Robert  M.  daring 
Deputy  Attomey-Gteneral,  for  Beapondent. 

SHAW,  J. — ^Defendant  waa  eonyieted  upon  an  informa- 
tion filed  August  lly  1915,  charging  him  with  the  crime  of 
mayhem. 

He  appeala  from  the  judgment  and  an  order  denying  hia 
motion  for  a  new  trial. 

The  fact  that  the  court  refused  to  give  certain  instructions 
requested  by  defendant  is  assigned  as  prejudicial  error.  An 
examination  of  the  oral  charge  made  by  the  court  to  the  jury 
discloses  that  the  substance  of  these  requested  instructions 
was  fully  covered  therein;  hence  there  was  no  necessity 
for  repetition.  {People  v.  WiUiams,  32  Cal.  280;  People 
Y.  Strong,  80  Cal.  151.)  Appellant,  while  conceding  tius 
proposition,  nevertheless  insists  that  where  the  refusal  to 
give  an  instruction  is  based  upon  such  ground  it  is  in- 
cumbent upon  the  court  to  so  state  in  the  presence  of 
the  jury.  This  contention  finds  support  in  People  v.  Hurley, 
8  Cal.  390,  392,  and  People  v.  WHliame,  17  Cal.  142,  in  the 
latter  of  which  it  is  said:  ''If  the  court  refuses  a  proper  in- 
struction in  a  criminal  case,  it  is  no  answer  to  the  error  as- 
signed for  this  cause,  that  an  equivalent  one  was  before  given, 
unless  this  reason  be  assigned  at  the  time  for  the  refusal." 
We  do  not  concede  the  doctrine  thus  enunciated  in  these 
early  cases  to  constitute  the  law.  Since  the  instructions  re- 
fused are  not  read  to  the  jury,  no  purpose  could  be  subserved 
by  requiring  the  court  to  state  the  ground  for  such  refusal. 
In  no  event,  however,  could  defendant  be  prejudiced  by  the 
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failure  of  the  court  to  state  in  the  presence  of  the  jury  its 
reason  for  refusing  to  give  an  instruction  requested.  (P60- 
ple  Y.  RanUrez,  56  Cal.  533,  [38  Am.  Rep.  73].) 

Error  is  also  predicated  upon  a  ruling  of  the  court  refus- 
ing to  make  an  order  granting  defendant's  request  that  the 
jury  be  permitted  to  view  the  premises  where  the  offense  was 
committed.  Section  1119  of  the  Penal  Code  provides: 
*' When,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury 
should  view  the  place  in  which  the  offense  is  charged  to  have 
been  committed,  or  in  which  any  other  material  fact  occurred, 
it  may  order  the  jury  to  be  conducted  in  a  body,  •  •  •  to  the 
place,  ..."  Upon  this  question,  we  repeat  what  was  said 
by  this  court  in  the  case  of  People  v.  Hatvard,  28  CaL  App. 
180,  [151  Pae.  754] :  ''It  thus  appears  that  the  making  of 
such  order  is  a  matter  committed  solely  to  the  discretion  of 
the  court,  and  it  is  difScult  to  conceive  of  a  case  in  which 
the  facts  would  justify  a  reversal  for  an  abuse  of  such  dis- 
cretion.'* In  People  v.  Fitzpatrick,  80  Cal.  538,  541,  [22 
Pae.  215],  it  is  said:  ''Sending  a  jury  out  to  view  prem- 
ises, even  when  clearly  within  section  1119  of  the  Penal  Code, 
is  a  hazardous  proceeding,  and  frequently  leadi  to  difficul- 
ties; and  it  would  be  well  for  trial  courts  not  to  make  use  of 
the  power  therein  given  except  in  cases  which  seem  to  im- 
peratively call  for  it**  There  is  nothing  in  the  record  which 
discloses  any  abuse  of  discretion  on  the  part  of  the  court  in 
making  the  order  complained  of. 

As  stated,  the  information  was  filed  on  August  11,  1915. 
On  October  19,  1915,  more  than  sixty  days  after  the  filing  of 
said  information,  defendant  made  a  motion  that  the  prose- 
cution of  defendant  be  dismissed  upon  the  ground  that  more 
than  sixty  days  had  dapsed  since  the  filing  of  the  inf  ormsr 
tion  charging  him  with  the  offense,  which  motion  was  denied. 
Section  1382  of  the  Penal  Code  provides:  "The  court,  unless 
good  cause  to  the  contrary  is  shown,  must  order  the  prosecu- 
tion to  be  dismissed  in  the  following  cases:  ...  2.  If  a  de- 
fendant, whose  trial  has  not  been  postponed  upon  his  applica- 
tion, is  not  brought  to  trial  within  sixty  days  after  the 
finding  of  the  indictment,  or  filing  of  the  information.**  It 
appears  that  upon  the  filing  of  the  information  defendant  was 
duly  arraigned  and  his  trial  set  for  August  20,  1915;  that 
on  said  last-mentioned  date  the  court  proceeded  with  the 
trial,  which  continued  until  August  24,  1915,  at  which  time 


Digitized  by 


Google 


May,  1916.]  Pbidham  v.  Lkwis.  395 

fhe  jury,  having  been  unable  to  agree  upon  a  verdict,  were 
discharged.  Thereafter,  on  October  19,  1915,  defendant  was 
tried  a  second  time  and  convicted.  It  thus  appears  that, 
within  sixty  days  from  the  filing  of  the  information,  there 
was  a  mistrial,  which,  under  the  decisions  of  the  supreme 
eourt,  constitutes  the  ''good  cause"  mentioned  in  the  section 
quoted  for  the  court's  ruling.  {Ex  parte  Boss,  82  Cal.  109, 
[22  Pac  1086] ;  People  v.  Chadmck,  143  Cal.  116,  [76  Pac. 
884].) 

An  examination  of  the  alleged  errors  predicated  upon  the 
rulings  of  the  court  in  admitting  and  refusing  to  admit  testi- 
mony, discloses  no  prejudicial  error.  Nor  is  there  any  merit 
in  defendant's  contention  that  his  substantial  rights  were 
prejudiced  by  misconduct  of  the  district  attorney  in  com- 
menting upon  the  testimony. 

The  judgment  and  order  are  affirmed. 

Conror,  P.  J.,  and  James,  J.,  concurred* 


[Gi?.  No.  1894.    Seeond  Appellate  District.— May  0,  1910.] 

R.  W.  PRIDHAM  et  al.,  Appellants,  v.  WALTER  A. 
LEWIS,  Auditor  of  Los  Angeles  County,  Respondent. 

PuBUO  OmoiBs — Supervisors  of  Los  Angeles  CbuNTT — Compensa- 
tion— Construction  of  CHARTER.~Undcr  the  charter  of  Los  An- 
geles, which  provides  that  it  is  not  intended  to  affect  the  tenure  of 
office  of  any  elective  officer  of  the  county  in  office  at  the  time  the 
eharter  took  effect,  nor  to  change  the  compensation  of  any  such 
officer  during  his  term,  the  supervisors  of  the  county,  elected  before 
the  charter  took  effect,  are  entitled  only  to  the  salaries  fixed  by  the 
general  laws  of  the  state  and  not  to  compensation  provided  by  the 
eharter,  and  this  applies  to  a  supervisor  appointed  to  office  after 
the  charter  went  into  effect,  to  fill  a  vacancy  created  by  the  resigna- 
tion of  one  so  elected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  H.  Fuller,  for  Appellant 

A«  J.  Hill,  County  Counsel,  and  Robert  B.  Murphy,  Dep- 
uty County  Counsel,  for  Respondent. 
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SHAW,  J. — ^Thig  is  an  appeal  by  petitioners  from  a  jndgr- 
ment  of  the  lower  court  denying  them  a  writ  of  mandate 
requiring  respondent,  as  auditor  of  Los  Angeles  County,  to 
issue  warrants  in  their  favor  upon  the  county  treasurer  for 
additional  salary  claimed  by  petitioners  as  members  of  the 
board  of  supervisors  of  said  county. 

It  appears  that  the  petitioners,  Pridham,  Norton,  and  Hin- 
shaw,  were,  at  the  general  election  held  in  November,  1912, 
elected  members  of  the  board  of  supervisors  of  said  county 
for  terms  expiring  in  January,  1917,  and  petitioners  Manning 
and  Butler  were  elected  in  November,  1910,  to  like  offices  for 
terms  expiring  in  January,  1915,  In  March,  1914,  Butler 
resigned,  and  petitioner  Woodley  was  appointed  to  fill  the 
ofiSce  for  the  unexpired  term. 

At  the  November  election  of  1912,  the  electors  of  Los  An- 
geles County,  for  the  purpose  of  local  government,  adopted 
a  charter,  approved  and  ratified  by  the  legislature  on  Janu- 
ary 29,  1913  [Stats.  1913,  p.  1486],  section  4  of  which  is  as 
follows:  "The  county  of  Los  Angeles  shall  have  a  board  of 
supervisors  consisting  of  five  members,  each  of  whom  must 
be  an  elector  of  the  district  which  he  represents,  must  reside 
therein  during  his  incumbency,  must  have  been  such  an  elec- 
tor for  at  least  one  year  immediately  preceding  his  election, 
and  shall  be  elected  by  such  district.  Their  terms  of  ofiSce 
shall  be  four  years,  each  shall  hold  until  his  successor  is 
elected  and  qualified,  and  they  shall  each  receive  a  salary  of 
$5,000  per  year  payable  monthly  from  the  county  treasury. 
They  shall  devote  all  their  time  during  business  hours  to  the 
faithful  service  of  the  public.''  By  section  57  thereof  it  was 
provided  that  said  charter  should  "take  effect  at  noon  on  the 
first  Monday  in  June,  1913." 

The  contention  of  petitioners  is  that,  notwithstanding  the 
fact  that  at  the  time  when  they  were  elected  the  general  law 
fixed  their  salaries  at  three  thousand  dollars  per  year,  they, 
by  virtue  of  the  provision  contained  in  section  4  of  said  char- 
ter, are  entitled  to  compensation  for  the  balance  of  their 
terms  at  the  rate  of  five  thousand  dollars  per  annum,  from 
the  time  when  the  charter  became  effective,  June  2,  1913.  If 
section  4  as  to  salaries  was  the  only  provision  contained  in 
the  charter  touching  the  subject,  petitioners  might  with  some 
appearance  of  reason  justify  their  contention.  The  section, 
however,  must  be  read  and  construed  with  section  56,  which 
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18  as  follows:  '^ Nothing  in  this  charter  is  intended  to  affect, 
or  shall  be  construed  as  affecting,  the  tenure  of  office  of  any 
of  the  elective  officers  of  the  county  or  of  any  district,  town- 
ship or  division  thereof,  in  office  at  the  time  this  charter  goes 
into  effect,  and  such  officers  shall  continue  to  hold  their  re- 
spective offices  until  the  expiration  of  the  term  for  which 
they  shall  have  been  elected,  unless  sooner  removed  in  the 
manner  provided  by  law;  nor  shall  anjrthing  in  this  charter 
be  construed  as  changing  or  affecting  the  compensation  of 
any  such  officer  during  the  term  for  which  he  shall  have  been 
dected.'*  As  thus  limited  in  effect,  section  4,  when  applied 
to  petitioners,  does  not  purport  to  fix  their  salaries  at  five 
thousand  dollars  per  year,  but  expressly  disclaims  any  intent 
so  to  do.  It  would  be  difficult  to  find  language  more  clearly 
expressing  the  obvious  intent  of  the  framers  of  the  charter, 
namely:  That  section  4  shall  not  be  ^* construed  as  changing 
or  affecting  the  compensation  of  awy  such  officer  [petitioners] 
during  the  term  for  which  he  shaU  have  been  elected,'^ 

The  case  of  Los  Angeles  County  v.  Hamm^l,  26  Cal.  App. 
580,  [147  Pac.  983],  involved  a  question  almost  identical  with 
that  here  considered,  and  it  was  there  held  that,  notwithstand- 
ing the  provisions  of  section  15  of  the  charter,  which  required 
all  officers  to  pay  into  the  county  treasury  all  fees  collected 
by  them,  the  sheriff  elected  before  the  charter  went  into  effect 
was,  nevertheless,  by  virtue  of  the  limitation  contained  in 
section  56,  entitled  to  retain  for  his  own  use  and  as  part  of 
his  compensation  the  fees  collected  by  him,  since  the  general 
law  in  effect  when  he  was  elected  so  provided.  We  regard 
what  was  there  said  as  determinative  of  the  question  here  pre- 
sented. Here,  as  in  that  case,  we  are  asked  ''to  adopt  one 
of  the  express  provisions  of  the  charter  and  make  it  effective, 
and  discard  altogether  another  plain  provision  which  places 
a  clear  limitation  upon  the  effect  of  the  former."  In  that 
case  we  said:  ''It  was  altogether  within  the  power  of  the  peo- 
ple in  adopting  the  charter  to  provide  for  the  compensation, 
to  be  paid  to  the  officers  of  the  county,  and  as  an  incident 
thereto,  it  certainly  would  be  within  the  scope  of  that  power 
to  provide  as  to  when  the  diminished  (or  increased)  com- 
pensation, if  any,  provided  to  be  paid  should  commence." 

In  answer  to  appellants'  contention  that  their  "compen- 
sation is  $5,000  per  annum  or  nothing,"  we  may  suggest  that, 
since  the  charter  in  express  terms  prohibits  a  construction 
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of  any  proyision  thereof  the  effect  of  which  would  be  to 
change  the  compensation  of  such  officers  during  the  term  for 
which  they  were  elected,  the  compensation  fixed  by  general 
law,  and  none  other,  must  be  deemed  the  salary  to  which  peti- 
tioners are  entitled. 

The  fact,  as  contended  by  counsel  for  appellants,  that  under 
the  charter  the  board  of  supervisors  is  authorized  to  fix  the 
salary  of  the  sheriff,  while  here  the  salary  of  the  board  of 
supervisors  is  fixed  in  the  charier  itself  ^  does  not  change  the 
meaning  and  effect  of  section  56  in  limiting  and  fixing  the 
time  when  the  provision  as  to  salaries  contained  in  section  4 
shall  become  operative.  The  intention,  dearly  and  unequivo- 
cally expressed,  was  that  all  elective  county  officers  whose 
terms  commenced  before  the  charter  went  into  effect  should 
during  such  terms  continue  to  draw  the  salaries  which  at- 
tached to  such  offices  under  the  general  laws  of  the  state. 

The  cases  of  Harrison  v.  Colgan,  148  Cal.  69,  [82  Pac.  674], 
and  Kingsbury  t.  Nye,  9  Cal.  App.  574,  [99  Pac.  985],  cited 
by  appellants,  have  no  application  to  the  case  at  bar.  They 
are  authorities  in  support  of  the  proposition  that  section  • 
of  article  XI  of  the  constitution,  to  the  effect  that  the  com- 
pensation of  an  officer  shall  not  be  increased  after  his  election 
or  during  his  term  of  office,  is  directed  to  the  legislature  and 
not  to  the  people,  who  are  the  source  of  all  power.  Such, 
however,  is  not  the  question  here  involved. 

What  has  been  said  with  reference  to  the  members  of  the 
board  elected,  is  likewise  applicable  to  Woodley,  who,  after 
the  charter  went  into  effect,  was  appointed  to  fill  the  vacancy 
created  by  the  resignation  of  Butler.  (Storke  v.  Oouz,  1^ 
Cal.  526,  [62  Pac.  68] ;  Larew  v.  Nowman,  81  CaL  588,  [28 
Pac.  227].) 

The  judgment  is  affirmed* 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eoaxt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  5,  1916, 
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[Orim.  No.  4M.    Beeond  Appellate  Diitriet.— Maj  «,  191«.] 

THE  PEOPLE,  Respondent,  t.  MANUEL  PONCHETTB, 

Appellant 

canoNAL  hkw — CbNnNUANOB— DisoamoH  or  GbuaT. — ^The  granting  or 
refusing  a  eontinnanee  in  a  eriminal  ease  is  a  matter  largely  in  the 
diflcretioa  of  the  trial  eourti  and  it  is  only  in  eases  where  it  is 
apparent  that  raeh  discretion  has  not  been  wisely  exercised  that  the 
appellate  court  is  justified  in  rerersing  such  ruling. 

Jb. — Mtjbdxb — BarusAL  or  Gontinuanci  —  Whin  DisoBsnoir  not 
AsusED.— In  a  prosecution  for  murder  there  was  no  abuse  of  dis- 
cretion in  refusing  a  continuance  of  the  trial  on  the  motion  of  the 
defendant  where  the  application  was  made  after  the  trial  was  eom- 
neneed  and  proceeded  to  the  extent  of  impaneling  a  jury,  and  the 
veeord  shows  that  the  defendant  produced  the  testimony  of  other 
witnesses  to  prove  an  aUbi  pleaded,  the  continuance  being  adced  on 
the  ground  of  the  abeenee  of  a  witness  who,  it  was  claimed,  would 
testify  to  the  pUbk 

Id. — ^E«vn>XNoi — ^Xupiaohiieni  or  Dxtbndant— Whin  Ebboe  Cubbd. — 
la  a  prosecution  for  murder,  where  the  defendant  testified  to  his 
age  and  the  prosecution,  to  impeach  him,  called  other  witnesses  to 
testify  to  previous  statements  of  the  defendant  inconsistent  with 
hia  testimony  as  to  his  age,  but  the  court  subsequently  suggested 
to  defendant's  attorney  that,  if  he  would  move  to  strike  out  the 
evidence,  the  motion  would  be  granted,  which  was  done,  and  the 
jury  instructed  to  disregard  the  testimony,  if  the  admission  of  the 
evidence  was  erroneous,  it  was  rendered  harmless  by  the  later  action 
•f  theeourt. 

Ik-^lBmrnuonoNs— Failubb  to  Oivb  Thbough  Inadvbbtenob— Bboaut 
in«  JxmT. — Where  the  court  in  a  murder  case,  through  inadvertence, 
failed  to  give  certain  instructions  to  the  jury  requested  by  the  de- 
fendant, but  shortly  after  the  jury  retired,  recalled  it  and,  with 
tba  consent  of  defendant's  counsel,  gave  them,  the  court's  action  was 
■ot  prejudicial  to  the  defendant's  substantial  rights. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Dom  ft  Parker,  and  A.  L.  Dom,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 
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8HAW)  J. — ^Defendant  was  eonvieted  of  the  crime  of  mvr- 
der  in  the  first  degree  and  sentenced  to  imprisonment  for  life. 
He  appeals  from  the  judgment  and  an  order  denying  his 
motion  for  a  new  trial. 

Th«)  alleged  killing  occurred  in  the  city  of  San  Diego  on  the 
night  of  June  15,  1915,  at  which  time  one  John  Douglas  was 
fatally  shot 

No  testimony  was  tendered  by  anyone  who  witnessed  the 
shooting,  the  evidenoe  connecting  defendant  with  the  crime 
being  largely  of  a  circumstantial  nature.  Its  character,  how- 
ever, is  such  that  when  considered  in  connection  with  state- 
ments proven  to  have  been  made  by  defendant,  to  the  effect 
that  he  shot  and  robbed  the  deceased  of  a  sum  of  money,  was 
well  calculated  to  leave  little  doubt  in  the  minds  of  the  jurors 
that  defendant  committed  the  crime  with  which  he  was 
charged. 

The  first  error  assigned  relates  to  the  action  of  the  eourt  in 
refusing  a  continuance  of  the  trial  upon  application  of  defend- 
ant The  record  shows  that  the  cause  was  set  down  for  trial 
on  December  7, 1915.  About  4  o'clock  P.  M.  of  said  day,  and 
after  a  jury  had  been  impanded  to  try  the  case,  defendant 
applied  to  the  court  for  a  postponement  of  the  trial  upon  the 
ground  of  the  absence  of  Ben  Eronas,  a  witness  for  whom  a 
subpoena  had  been  issued  on  November  26th,  but  not  served. 
Defendant's  affidavit  was  offered  in  support  of  the  application, 
from  which  it  appeared  that  Eronas,  as  defendant  was  in- 
formed and  believed,  had  gone  to  Imperial  County;  that 
Eronas,  if  present,  would  testify  that  defendant  spent  the 
night  upon  which  the  crime  was  committed,  to  wit,  June  IS, 
1915,  at  the  house  of  said  Eronas  in  the  town  of  Escondido, 
distant  some  thirty  or  forty  miles  from  San  Diego,  and  that 
said  fact  could  not  be  proved  by  any  other  witness.  It  was 
further  averred  by  defendant  that  if  the  trial  was  continued 
one  month  affiant  believed  that  he  could  have  said  witness 
present  to  testify  as  aforesaid.  Section  1052  of  the  Penal 
Code  provides  that  ''when  an  action  is  called  for  trial,  or  at 
any  time  previous  thereto,  the  court  may,  upon  sufficient  cause, 
direct  the  trial  to  be  postponed  to  another  day."  The  applica- 
tion for  continuance,  however,  was  not  made  when  the  case 
was  called  for  trial,  as  provided  in  this  section,  but,  as  shown 
by  the  record,  made  after  the  jury  had  been  impaneled  and  the 
trial  had  proceeded^  presumably  for  a  day.    Not  only  so,  but 
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it  further  appears  from  the  record  that  defendant,  notwith- 
standing his  afSdavit,  did  produce  other  witnesses  who  testified 
that  defendant  was  in  Escondido  on  the  night  the  homicide 
occurred,  and  the  testimony,  had  it  been  produced,  would  have 
been  cumulative  in  nature.  (Hawley  v.  Los  Angeles  Cream- 
ery Co.,  16  Cal.  App.  50,  [116  Pac.  84].)  The  granting  or  re- 
fusing  a  continuance  in  a  criminal  case  is  a  matter  largely 
in  the  discretion  of  the  trial  covrt,  and  it  is  only  in  cases 
where  it  is  apparent  that  such  discretion  hss  not  been  wisely 
exercised  that  this  court  is  justified  in  reversing  such  ruling. 
In  view  of  the  fact  that  the  application  was  made  after  the 
trial  had  commenced  and  proceeded  to  the  extent  of  impanel- 
ing a  jury  to  try  the  defendant,  together  with  the  fact,  as 
shown  by  the  record,  that  defendant  did  produce  the  testimony 
of  other  witnesses  who,  had  they  been  believed,  would  have 
established  the  alibi  pleaded,  it  cannot  be  said  there  was  any 
abuse  of  discretion  in  denying  the  application  for  a  contin- 
uance, nor  that  defendant  was  prejudiced  in  his  substantial 
rights  by  the  ruling. 

During  the  examination  of  def endant^  who  offered  himself 
as  a  witness,  he  testified  as  to  his  age.  Thereafter  witnesses 
Lopez  and  Blair  were  called  as  witnesses  on  behalf  of  the 
state,  who,  over  defendant's  objection,  were  permitted  to  tes- 
tify as  to  previous  statements  made  by  defendant  as  to  his 
age,  which  statements  were  inconsistent  with  his  testimony. 
The  theory  of  the  people,  and  also  of  the  court,  in  making 
the  ruling  was  that  such  testimony  was  proper  as  tending 
to  impeach  the  evidence  given  by  defendant.  At  a  later  stage 
in  the  trial,  however,  the  court  suggested  to  defendant's  attor- 
UQT  that  if  he  would  move  to  strike  out  the  evidence  the 
motion  would  be  granted.  The  motion  was  made  and  the  evi- 
dence of  these  witnesses  with  reference  to  the  statements  so 
made  by  the  defendant  was  stricken  from  the  record  and  the 
jury  instructed  to  disregard  such  testimony.  Conceding  the 
first  ruling  of  the  court  in  admitting  the  testimony  to  have 
been  erroneous,  any  prejudicial  effect  thereof  was  rendered 
harmless  by  the  later  action  of  the  court. 

When  the  court  instructed  the  jury  it  had  before  it  several 
instructions  which  had  been  requested  by  defendant  Through 
inadvertence,  however,  these  instructions,  other  than  the  first 
one  so  requested,  were  not  at  the  time  given  the  jury.  Shortly 
after  the  jury  had  retired  the  court  discovered  the  omission 
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and  had  the  jury  recalled,  when,  addressing  defendant's  at- 
torney, the  court  said:  '^I  overlooked  certain  instructions.  I 
will  give  them  to  the  jury  now,  if  you  do  not  object,  Mr. 
Ellis/'  to  which  defendant's  attorney  replied:  '^No;  that  la 
just  in  accordance  with  my  wishes.''  Whereupon  the  court 
read  to  the  jury  the  instructions  requested  by  defendant,  in  so 
far  as  they  had  not  theretofore  been  given.  It  is  inconceivable 
how  such  action  could  have  been  prejudicial  to  defendant's 
substantial  rights;  indeed,  the  recalling  of  the  jury  and  giving 
them  the  instructions  requested  by  defendant  was  favorable 
rather  than  otherwise,  since  it  tended  to  emphasize  the  declara- 
tions of  law  therein  contained.  ''The  court  possesses  an  in- 
herent power  to  cause  the  jury  to  be  returned  for  further 
instructions,  a  power  wisely  employed  whenever  the  judge 
becomes  convinced  that  he  has  not  made  them  fully  to  under- 
stand an  appropriate  proposition  of  law,  or  has  omitted  to 
state  portions  of  the  testimony  proper  to  be  stated."  {PeopU 
V.  Perry,  65  Cal.  568,  [4  Pac.  572].) 

While  defendant  claimed  to  have  been  in  another  town  some 
thirty  or  forty  miles  from  the  place  where  the  crime  was  com- 
mitted on  June  15, 1915,  and  produced  testimony  to  show  such 
fact,  nevertheless  it  is  apparent  that  the  jury  did  not  believe 
the  same;  and  since  there  was  ample  testimony,  if  they  did 
not  believe  such  witnesses,  upon  which  to  base  its  verdict,  the 
judgment  and  order  appealed  from  must  be  affirmed,  and  it 
is  so  ordered. 

Conrey,  P.  J.,  and  James,  J^  coneuixed. 


[Crim.  No.  407.    Second  Appelhte  District.— l&j  6,  1916.] 

THE  PBOPLB,  Respondent,  v.  J.  T.  WAUGH,  AppeUant- 

Cbiminal  Law— Bobbebt — Instructions — Bad  Bbputation  op  DEVBif]>- 
ANT. — In  a  prosecution  for  robbery  there  was  no  error  in  the  eonrfs 
refusing  to  instruct  the  jury,  at  the  request  of  the  defendant,  in 
substance,  that  if  thej  believed  from  the  eridenee  that  defendant 
had  in  the  past  been  leading  a  wild  and  immoral  life  and  had  beea 
guilty  of  acts  which  they  deemed  to  be  immoral  or  unlawful,  or  had 
an  unsavory  reputation,  such  facts  should  not  be  considered  by  them 
in  determining  the  question  of  defendant's  guilt  or  innocence  of  thm 
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erimtf  charged,  but  that  the  lame  degree  of  proof  wat  required  to 
establish  his  gailt  as  that  required  to  establish  the  guilt  of  any 
prison  charged  with  a  similar  offense,  there  being  no  issue  as  to 
the  past  life,  character,  or  reputation  of  the  defendant,  and  no 
eyidence  upon  the  subject,  although  a  witness  for  the  people  testi- 
fied that  he  and  defendant  went  and  hunted  for  some  opium,  and 
that  the  defendant  informed  him  that  the  opium  had  been  hidden 
at  a  certain  plaee  and  if  found  eould  be  sold  to  a  Chinaman. 
Id.— Abgvmxnt— CoMHXNT  UPON  Dbfendant's  Faxlou  to  Take  Stand. 
It  is  fundamental  that,  since  a  defendant  maj  not  be  compelled  to 
be  a  witness  against  himself,  a  prosecuting  officer  may  not  comment 
adversely  upon  hin  failure  to  take  the  stand  in  his  own  behalf;  but 
a  statement  made  by  the  district  attorney  in  his  argument  that  de- 
fondant's  possession  of  the  stolen  property  shortly  after  the  robbery 
was  unexplained  bff  an^  nvom  U9tim4my^  did  not  Tiolate  this  rule. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  T.  L. 
LewiB,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  T.  Beed,  and  E.  P.  Sample,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  IC.  Clarke, 
Deputy  Attomey-Gteneral,  for  Respondent 

SHAW,  J. — ^Defendant  was  convicted  of  the  crime  of  rob- 
bery. From  the  judgment  pronounced  against  him,  and  an 
order  of  court  denying  his  motion  for  a  new  trial,  he  prosecutes 
this  appeal. 

Assignments  of  error  are  predicated  upon  the  alleged  insuffi- 
ciency of  the  evidence  to  justify  the  verdict,  the  refusal  of  the 
court  to  give  certain  instructions  requested  by  defendant,  and 
alleged  misconduct  of  the  district  attorney  in  referring  to  de- 
fendant's  failure  to  testify  in  his  own  behalf. 

Ab  to  the  first  contention,  the  extent  of  appellant's  argu- 
ment in  support  thereof  is  the  mere  assertion  that  ''there  is 
no  evidence  in  the  record  that  proves  or  tends  to  prove  by 
direct  testimony,  substantial  evidence  or  otherwise,  that  the 
defendant  and  appellant  was  in  the  vicinity  or  near  the  place 
of  the  alleged  robbery."  The  victim  of  the  robbery  was 
Elizabeth  Sarah  Rae  who,  in  company  with  another,  about 
midnight  on  July  31,  1915,  was  travding  in  an  automobile 
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along  the  strand  from  Coronado  to  the  mainland,  when  they 
were  intercepted  by  two  men  who  compelled  them  to  get  out  of 
the  car,  at  which  time  certain  diamonds  and  jewelry  in  the 
possession  of  Mrs.  Bae  were  forcibly  taken  from  her.  While 
there  was  no  direct  evidence  identifying  defendant  as  one  of 
the  participants  in  the  crime,  much  circumstantial  evidence 
was  adduced  which,  together  with  the  unexplained  possession 
by  defendant  of  the  stolen  goods  near  the  place  where  the 
crime  was  committed  and  shortly  thereafter,  clearly  tended 
to  connect  him  with  the  robbery  and  justified  the  jury  in 
reaching  a  verdict  that  he  was  guilty  as  charged;  indeed,  as 
stated,  counsel  for  appellant  does  not  otherwise  seriously  con- 
tend. 

Defendant  requested  the  court  to  instruct  the  jury  in  sub- 
stance that  if  they  believed  from  the  evidence  that  defendant 
had,  in  the  past,  been  leading  a  wild  and  immoral  life,  and 
had  been  guilty  of  acts  which  they  deemed  to  be  immoral  or 
unlawful,  or  had  an  unsavory  reputation,  such  facts  should 
not  be  considered  by  them  in  determining  the  question  of 
defendant's  guilt  or  innoeence  of  the  crime  charged,  but 
that  the  same  degree  of  proof  was  required  to  establish  his 
guilt  as  that  required  to  establish  the  guilt  of  any  other 
person  charged  with  a  similar  offense.  The  court  refused 
to  give  Bueh  instructions,  and  the  ruling  is  assigned  as 
error.  No  imoB  was  made  as  to  the  past  life,  character,  or 
reputation  of  defendant,  and  no  evidence  was  offered  touching 
the  subject  True,  a  witness  called  on  behalf  of  the  people, 
when  testifying  to  his  association  with  defendant  in  Tia  Juana, 
Mexico,  incidentally  referred  to  the  fact  that  they  went  out 
together  and  hunted  for  some  opium,  and  on  cross-examination 
he  stated  that  defendant  informed  him  that  the  opium  had 
been  hidden  near  Tia  Juana  Hot  Springs  and  which,  if  found, 
he  could  sell  to  a  Chinaman  at  Tia  Juana;  but  this  in  nowise 
justified  the  giving  of  such  instructions.  Moreover,  under  the 
instructions  given  by  the  court  clearly  stating  to  the  jury  the 
facts  which  they  were  to  conjsider  in  arriving  at  a  verdict,  and 
conceding  the  requested  instructions  proper,  it  is  inconceiv- 
able that  the  failure  to  give  them  could  in  anywise  have  in- 
fluenced the  jury  in  its  consideration  of  the  case  or  affected 
the  substantial  rights  of  defendant. 

The  contention  that  the  district  attorney  was  guilty  of  mis- 
conduct during  his  argument,  in  referring  to  the  fact  that  de- 
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fendant  had  not  testified  in  his  own  behalf,  is  without  merit 
and  groundless.  It  is  based  upon  a  statement  made  by  the 
district  attorney  and  justified  by  the  record,  that  defendant's 
possession  of  the  stolen  jewelry  shortly  after  the  robbery  was 
unexplained  by  any  sworn  testimony.  It  is  fundamental  that, 
since  a  defendant  may  not  be  compelled  to  be  a  witness  against 
himself  (sec.  1323,  Pen.  Code),  a  prosecuting  ofScer  may  not 
comment  adversely  upon  his  failure  to  take  the  witness-stand 
in  his  own  behalf.  We  agree  with  the  trial  judge,  however, 
that  in  making  the  statement  attributed  to  him  the  district 
attorney  did  not  infringe  upon  the  rights  so  guaranteed  de- 
fendant Surely,  if  no  explanation  was  offered  on  behalf  of 
defendant  as  to  his  possession  of  the  stolen  goods,  it  would  be 
competent  for  counsel  representing  the  people  to  refer  to  the 
want  of  such  explanation,  since  such  possession  unexplained 
was  a  material  circumstance  affecting  his  guilt  or  innocence. 
The  action  of  the  district  attorney  in  commenting  upon  the 
failure  of  the  defense  to  account  for  defendant's  possession  of 
the  stolen  property,  was  not  indicative  of  a  purpose  on  the  part 
of  such  official  to  use  against  defendant  the  fact  that  he  did 
not  take  the  stand  in  his  own  behalf.  {People  v.  Fitti,  4  Cal. 
App.  432,  436,  [91  Pac.  536].) 

We  find  no  prejudicial  error  disclosed  by  the  reeord,  and  the 
judgment  and  order  appealed  from  are,  therefore,  afBrmed. 

Conr^,  P.  J.,  and  James,  J.,  ooneurred. 


[Or.  No.  1528.    Third  Appellate  Dbtriet— May  «,  191«.] 

THE  SAN  JOAQUIN  AND  KINGS  RIVBB  CANAL  AND 
IBRIGATION  COMPANY,  Respondent,  v.  JAMES 
J.  STEVINSON  (a  Corporation),  et  al.,  Appellants. 

EMmxNT  DoicAm^AcnoM  to  Ck>HDiMN  Easbmint— Motion  wast  Nsw 
Tbiaii— Tims  vob  Sekvino  axd  FkUKo  NonoB  or  Intkmtion.^Ib 
an  action  for  the  eondemnation  of  an  easement,  when  the  isnies 
of  pnblie  use  and  public  necassitj  are  iint  beard  and  determined 
bj  the  court,  and  the  iwue  of  damage  is  thereafter  determined  by 
a  jury,  the  time  to  lerre  and  lUe  a  notice  of  intention  to  more  for 
a  new  trial  rune  from  the  time  of  entry  of  the  Andingi  and  Jndg- 
■Mnt,  and  not  from  the  date  of  the  yerdiot. 
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Id.— Special  Issues— Tbial  B¥  Just— Motion  vok  New  TBiAir—Tna 
FOB  Sebvinq  and  Fiuno  Notice  of  Intention* — The  time  for  eerr- 
ing  and  filing  a  notice  of  intention  to  more  for  a  new  trial  begins 
to  run  when  the  verdict  is  rendered,  where  all  the  iesaee  in  the  earn 
are  tried  bj  a  jnrjr,  but  where  some  special  issue,  not  determinatiTe 
of  the  case,  has  been  tried  bj  a  jury,  the  time  does  not  begin  to  mn 
upon  the  rendition  of  the  rerdiet  upon  such  special  issue,  but  from 
the  entry  of  the  judgment. 

Id.— Tbial  bt  Jubt— Constbuction  of  Section  059,  Codb  or  Gitil  Pbo- 
CEDUBE. — The  determination  by  a  jury  of  some  single  isolated  issue 
of  ftict  in  a  case  is  not  "the  trial  by  jury^  referred  to  in  seetion  659 
of  the  Code  of  Giyil  Procedure,  where  there  remain  other  imom 
undisposed  of. 

Id.— Amendment  of  1915 — Msanino  of  Tbial. — In  changing  the  phrase- 
ology of  section  659  of  the  Code  of  Ciyil  FVocednre  in  the  amend- 
ment of  1915,  the  legislature  did  not  intend  that  the  word  "trial" 
used  in  the  section  should  mean  anything  different  from  the  words 
"the  action  wae  tried"  found  in  former  statutes.  When  the  legis- 
lature used  the  word  "trial,"  it  must  have  intended  to  refer  to  the 
action  being  tried,  and  not  alone  to  some  one  or  more  issues  of  fact 
to  be  submitted  to  the  jury  not  deeisiye  of  the  ease. 

Id.— Tbial— What  Constitutes. — In  order  to  constitute  a  trial,  all  the 
issues  raised  by  the  pleadings  must  be  actually  or  ostensibly  dis- 
posed of,  and  there  must  be  such  proceedings,  after  joinder  of  issue 
upon  the  facts,  as  are  so  far  determinative  of  the  iasaes  that  final 
judgment  is  the  appropriate  judicial  eonelusioB  thereof. 

Id. — Detebmination  of  Question  of  Un  and  Necessitt — Issues  of 
Fact— Detebmination  bt  Coubt. — In  condemnation  cases,  the  ques- 
tions of  use  and  necessity  are  exclusively  for  the  eourt  to  determine, 
and  these  are  issues  of  fact,  though  withheld  from  the  jury,  which 
must  be  determined  by  the  eourt  before  final  judgment  of  eondem- 
nation  can  be  entered,  and  until  found  upon  by  the  eourt  there  ii 
no  "triar*  of  the  action  as  contemplated  by  seetion  659  of  the  Code 
of  Civil  Procedure. 

Id. — Obal  Opinion  of  Judos  not  Equivalent  to  Findinos. — ^Although 
the  judge,  in  such  a  case,  announced  orally  from  the  bench  his  con- 
clusion as  to  the  questions  of  use  and  necessity,  this  was  in  no  legal 
sense  equivalent  to  findings  which  the  law  requires  him  to  make  is 
writing  and  file  with  the  derk  within  thirty  days  after  the  eaost  is 
submitted  for  decision. 

APPEAL  from  an  order  of  the  Superior  Court  of  Merced 

County  granting  a  new  triaL    E.  N.  Bector,  Jvdge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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James  F.  Peek,  Walter  Shelton,  and  David  L.  Levy,  for 
Appellants. 

Edward  P.  Trcadwell,  and  Frank  H.  Short,  for  Respondent. 

CHIPMAN,  P.  J. — ^The  action  was  commenced  to  condemn 
an  easement  in  the  land  of  defendants.  In  the  trial  of  the  case 
the  evidence  as  to  the  issues  properly  triable  by  the  court,  to 
wit :  The  issue  of  public  use  and  the  issue  of  public  necessity, 
were  first  heard  by  the  court  and  the  court  orally  announced 
its  conclusion  in  favor  of  plaintiff,  and  thereupon  the  jury 
was  impaneled  and  heard  the  evidence  upon  the  issue  of  dam- 
ages and  a  verdict  was  returned  thereon  on  November  18, 1915, 
as  follows:  **We  the  jury  in  the  above  entitled  action  hereby 
ascertain  and  assess  the  damages  to  the  2407.27  acres  of  swamp 
and  overflowed  land  described  in  the  complaint  at  the  sum  of 
$425,000.00.  A  E.  Owen,  Foreman.  (Indorsed) :  Filed  this 
18th  day  of  November,  A.  D.  1915.  P.  J.  Thornton,  Clerk. 
Entered  November  18, 1915.    P.  J.  Thornton,  County  Clerk.'' 

On  November  29,  1915,  the  trial  judge  made  and  filed  find- 
ings of  fact  and  conclusions  of  law  and  on  the  same  day 
entered  judgment,  of  which  notice  was  duly  given  to  defend- 
ant^ December  2,  1915.  The  judgment  recites  the  fact  that  a 
jury  had  been  ''duly  impaneled  to  try  the  issue  as  to  damages, 
and  said  matter  having  been  duly  tried,  and  the  jury  having 
duly  rendered  its  verdict  in  the  words  and  figures  as  follows, 
to  wit:  [copy  of  verdict]  .  .  .  Now,  therefore,  by  reason  of 
the  law  and  the  findings,  verdict  and  stipulation  aforesaid,  it 
is  by  the  court  ordered,  adjudged  and  decreed,"  etc.  No 
judgment  on  the  verdict  other  than  as  above  shown  was 
entered. 

Notice  of  intention  by  plaintiff  to  move  for  a  new  trial  as 
to  the  issue  of  fact  found  by  the  jury  was  served  on  December 
3,  1915,  and  filed  December  4,  1915.  The  motion  came  on  to 
be  heard  December  22, 1915,  and  was  objected  to  by  defendant 
on  the  ground  that  no  notice  of  intention  to  move  for  a  new 
trial  was  served  or  filed  ''within  the  time  provided  by  law, 
to  wit:  within  ten  days  after  the  date  of  the  verdict  of  the 
jury  in  the  above  entitled  case.**  The  objections  were  over- 
ruled, the  motion  to  dismiss  the  motion  for  a  new  trial  was 
denied,  and  the  motion  for  a  new  trial  was  granted. 
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The  question  is,  Did  the  time  for  giving  notice  of  intention 
to  move  for  a  new  trial  begin  to  ran  at  the  date  of  the  verdict, 
November  1, 1915,  or  upon  entry  of  findings  and  judgment,  on 
November  29, 1915! 

The  question  involves  the  construction  to  be  given  to  sec- 
tion 659  of  the  Code  of  Civil  Procedure,  which  reads:  ''The 
party  intending  to  move  for  a  new  trial  must,  within  ten  days 
after  receiving  notice  of  the  entry  of  the  judgment,  or  within 
ten  days  after  verdict,  if  the  trial  was  by  jury,  file  with  the 
elerk  and  serve  upon  the  adverse  party  a  notice  of  his  inten- 
tion to  move  for  a  new  triaL"  It  is  contended  by  appellant 
that  this  section  of  the  code,  as  it  read  when  the  order  was 
made,  and  as  it  now  reads  (amendment  of  1915),  differs  ma- 
terially from  former  statutes  under  which  the  decisions,  relied 
upon  by  respondent,  were  given.  By  the  amendment  of  1874 
the  section  read  as  follows:  ''The  party  intending  to  move  for 
a  new  trial  must,  within  ten  days  after  the  verdict  of  the  jury, 
if  the  action  were  tried  by  a  jury,  or  after  notice  of  the  decision 
of  the  court  or  referee,  if  the  action  were  tried  without  a  jury, 
file  with  the  clerk  and  serve  upon  the  adverse  party  a  notice 
of  his  intention,''  etc.  (Code  Amendments,  1873-74,  p.  315.) 
In  1907  the  section  was  made  to  read  as  follows:  "The  party 
intending  to  move  for  a  new  trial  must,  within  ten  days  after 
receiving  notice  of  the  entry  of  the  judgment,  file  with  the 
clerk  and  serve  upon  the  adverse  party  a  notice  of  his  inten- 
tion, designating  the  grounds,''  etc.,  thus  substituting  "receiv- 
ing notice  of  the  entry  of  the  judgment"  for  "the  verdict  of 
the  jury,  if  the  action  were  tried  by  a  jury,  or  after  notice  of 
the  decision  of  the  court  or  referee,  if  the  action  were  tried 
without  a  jury."  (Stats.  1907,  p.  717.)  The  amendment  of 
1915  makes  the  action  read  substantially  the  same  as  it  read  in 
1874,  except  the  language  now  is —  "within  ten  days  after 
verdict,  if  the  trial  was  by  jury"  instead  of  "within  ten  days 
after  the  verdict  of  the  jury,  if  the  action  uhu  tried  by  a 
jury,"  as  in  1874.  Section  195  of  the  Practice  Act  read  as 
follows:  "The  party  intending  to  move  for  a  new  trial  shall 
give  notice  of  the  same  as  follows:  When  the  action  has  been 
tried  by  a  jury,  within  five  days  after  the  rendition  of  the 
verdict;  and  when  tried  by  a  commissioner,  referee,  or  by  the 
court,  within  ten  days  after  receiving  written  notice  of  the 
filing  of  the  findings  of  the  commissioner,  referee,  or  coart. 
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when  written  findings  are  filed  by  the  court,  or  of  the  render- 
ing of  the  decision  when  no  findings  are  filed ;  .  •  .  " 

By  the  amendment  of  1874  the  phraseology  of  the  Practice 
Act — ^"if  the  action  were  tried  by  a  jury'* — was  retained,  and 
the  only  substantial  difference  made  was  to  extend  the  time 
to  ten  days  within  which  to  file  and  serve  the  notice  of  in- 
tention and  to  make  the  time  applicable  alike  to  the  trial  by 
jury,  referee,  and  the  court.  In  the  act  of  1907  all  reference 
in  previous  statutes  to  the  trial  by  jury,  referee,  commissioner 
and  the  court  was  eliminated,  and  the  time  when  the  notice 
was  to  be  given  began  with  "notice  of  the  entry  of  the  judg- 
ment.'' The  amendment  of  1915  goes  back  to  the  form  of 
expression  found  in  the  Practice  Act  and  in  the  act  of  1874, 
except  in  the  particular  already  pointed  out 

It  seems  to  us  that  the  legidature  did  not  mean  by  this 
ehange  in  phraseology  to  introduce  a  new  or  different  pro- 
cedure from  that  pursued  under  the  form  of  expression  used 
in  the  Practice  Act  or  in  the  statute  of  1874.  Flateau  v.  Ltu- 
heck,  24  Cal.  364,  was  a  case  where  it  appeared  that  'Hhe 
action  was  tried  by  a  jury,''  and  it  was  held  that  the  statute 
required  notice  **  within  five  days  after  rendition  of  the  verdict 
where  the  action  has  been  tried  by  a  jury,"  and  ss  no  notice 
was  given  the  statement  could  not  be  considered.  People 
ex  rel.  Allen  v.  EiU,  16  Cal.  113,  was  an  action  in  quo  warranto 
to  determine  the  right  to  vote  certain  shares  of  a  corporation. 
Certain  questions  were  submitted  to  a  jury  which  we  infer 
from  the  report  of  the  case  involved  all  the  material  issues 
that  were  raised  in  the  action.  The  jury  rendered  their 
verdict  on  January  14,  1860.  The  cause  "was  held  open" 
until  January  16th,  and  on  that  day  the  attorney  for  the 
people  presented  and  filed  a  motion  for  judgment  and  to  set 
aside  the  special  findings  of  the  jury.  This  motion  was  argued 
on  January  19th,  and  on  January  20th,  judgment  was  ren- 
dered for  defendant.  The  record  did  not  contain  any  service 
of  notice  of  this  motion.  After  judgment,  and  on  January  21, 
1860,  relator  filed  and  served  a  motion  for  a  new  trial,  on 
the  grounds  that  the  special  verdict  and  the  judgment  were 
contrary  to  law  and  the  evidence,  etc.  Motion  denied  and 
relator  appealed.  Said  the  court:  "The  notice  of  motion  for 
a  new  trial  was  not  given  in  time  and  the  proceedings  based 
upon  such  notice  must,  therefore,  be  discharged.  The  trial 
terminated  with  the  rendition  of  the  verdict  and  the  notice 
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should  have  been  given  within  two  days  thereafter.  (At  that 
time  the  statute  so  provided.)  It  is  urged  that  as  the  verdict 
was  special,  it  was  necessary  to  invoke  the  action  of  the  court 
before  a  judgment  could  be  entered  upon  it  and  that,  there- 
fore, the  trial  itself  did  not  in  contemplation  of  law  terminate 
until  the  judgment  was  rendered.  We  cannot  assent  to  tlus 
view.  The  facts  were  settled  by  the  verdict,  and  it  only  re- 
mained for  the  court  to  pronounce  the  conclusion  of  the  law 
upon  the  facts  found.  If  the  court  erred  in  this  respect  the 
error  is  a  proper  subject  for  review,  and  a  motion  for  a  new 
trial  was  unnecessary.  If  the  verdict  was  not  satisfactory,  the 
right  to  correct  it  did  not  depend  upon  the  judgment^  and  the 
steps  for  that  purpose  should  have  been  taken  within  the  time 
limited  by  the  statute." 

The  only  issues  of  fact  involved  in  the  ease  were  those  sub- 
mitted to  and  found  upon  by  the  jury.  Nothing  remained 
to  be  done  but  enter  judgment  The  trial  was  completed 
upon  the  coming  in  of  the  verdict. 

In  Peabody  v.  PJidps,  9  Cal.  213,  the  action  was  to  recover 
the  price  paid  for  certain  land  as  to  which  the  seller  was 
alleged  to  have  made  false  and  fraudulent  representations. 
The  cause  was  referred  to  a  referee  ''to  find  the  facts  and  re- 
port a  judgment."  On  March  8,  1856,  the  referee  reported 
a  judgment  for  plaintiff  for  the  amount  claimed  and  judg- 
ment was  entered  on  that  day,  which  was  in  vacation.  On 
appeal  the  judgment  was  reversed  because  rendered  in  vaca- 
tion. At  the  following  term,  on  filing  the  remittitur,  the  re- 
port of  the  referee  was  confirmed  and,  on  March  28,  1857, 
judgment  was  entered  for  plaintiff.  Counsel  for  defendant 
obtained  an  order  from  the  court  directing  the  referee  to  cer- 
tify the  evidence  taken  before  him,  which,  being  reported,  a 
statement  was  prepared  and  notice  given  to  set  aside  the  re- 
port. It  was  contended  that  the  reversal  of  the  judgment 
originally  entered  could  not  operate  to  reopen  the  case  be- 
yond the  error  indicated  by  the  reversal;  that  the  right  of 
appellant  to  a  statement  of  the  evidence,  etc.,  had  previously 
been  lost,  and  that  such  right  was  not  dependent  on  the  time 
of  the  entry  of  judgment,  but  on  the  trial.  It  was  hence 
urged  that  the  time  within  which  a  motion  for  a  new  trial 
could  be  made  began  to  run  from  the  filing  of  the  report  of 
the  referee  when  first  filed  (March  8,  1856),  and  not  from 
March  28,  1857,  after  the  reversal  of  the  judgment    It  was 
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held  that  the  right  of  appellant  to  make  his  motion  and  pro- 
pare  his  statement,  dated  from  the  entry  of  the  judgment  on 
the  twenty-eighth  day  of  March,  1857,  and  not  from  the  filing 
of  the  report  or  the  trial  before  the  referee.  ^'The  judgment 
previously  entered  by  the  derk  in  vacation,  reversed  on  ap- 
peal, was  a  nullity,''  said  the  court,  ''and  could  not  affect  the 
appellant's  right  to  move  for  the  rendition  of  judgment  by 
the  court."  The  court  points  out  that  the  time  within  which 
a  notice  of  a  motion  must  be  filed  to  set  aside  the  report  of  a 
referee,  and  a  statement  be  prepared  for  that  purpose,  will 
depend  upon  the  character  of  the  reference;  whether  it  be 
special,  to  report  facts,  or  general,  to  report  upon  the  whole 
issue.  **Upon  facts  found,  whether  by  report  of  the  referee 
or  special  verdict  of  a  jury,  the  direct  action  of  the  court 
must  be  invoked  before  judgment  can  be  entered.  Though 
the  trial,  in  such  cases  has  ended,  judgment  does  not  follow 
immediately  as  a  matter  of  course;  and  the  time  within  which 
the  notice  of  motion  to  set  aside  the  report  or  verdict  must 
be  given  should  be  the  same  in  the  two  cases,  and  date  from 
the  filing  of  the  report  or  the  rendition  of  the  verdict. '* 

If  we  rightly  understand  these  cases,  they  hold  that  where 
the  action  is  tried  by  a  jury — and  by  action  is  meant  all  the 
issues  in  the  case — the  time  for  serving  and  filing  notice  of 
intention  begins  to  run  when  the  verdict  is  rendered.  But 
we  find  no  cases  under  the  earlier  statute  holding  that  where 
some  special  issue,  not  determinative  of  the  case,  has  been 
tried  by  a  jury,  the  time  within  which  to  serve  and  file  notice 
of  intention  begins  to  run  upon  the  rendition  of  the  verdict 
upon  such  special  issue.  The  reason  for  the  running  of  the 
time  upon  the  rendition  of  the  verdict  is  found  in  what  was 
said  in  People  ex  rel.  AUen  v.  EiU,  16  Cal.  113,  namely:  ''The 
trial  terminated  with  the  rendition  of  the  verdict;  ...  it  only 
remained  for  the  court  to  pronounce  the  conclusion  of  the  law 
upon  the  facts  found.''  Obviously  this  could  not  be  the  case 
where  issues  remained  to  be  determined  by  the  court.  It  was 
so  held  in  Bates  v.  Oage,  49  Cal.  126,  which  was  a  case  in  equity, 
and  it  is  the  settled  rule  in  that  dass  of  cases  that  where 
special  issues  are  submitted  to  a  jury  their  findings  are  merely 
advisory,  and  the  trial  is  not  terminated  when  the  jury  render 
a  verdict,  but  where  the  court  renders  judgment 

James  v.  Superior  Court,  78  Cal.  107,  [20  Pac.  241],  was  a 
proceeding  for  revocation  of  letters  of  administration.    The 
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trial  judge  submitted  certain  issues  to  a  jury  which  were 
found  upon,  but  the  court  took  no  further  action  in  the 
matter  and  the  case  had  not  been  decided.  An  application 
for  a  writ  of  mandate  to  compel  the  court  to  settle  a  state- 
ment on  motion  for  a  new  trial  was  denied,  the  supreme  court 
holding  that  the  verdict  of  the  jury  was  not  a  verdict  **in  an 
action  tried  by  a  jury  within  the  meaning  of  section  659  of 
the  Code  of  Civil  Procedure,  but  was  merely  advisory  to  the 
judge  and  of  no  force  or  effect  until  adopted  by  him/'  The 
motion  was  held  premature. 

Reclamation  Districf  No.  556  v.  Thishy,  131  Cal.  572,  [63 
Pac.  918] ,  was  a  condemnation  case.  Two  actions  were  tried 
together  and  disposed  of  upon  a  single  record.  '^Certain 
issues  were  submitted  to  a  jury  and  its  verdict  thereon 
adopted  by  the  court  and  additional  findings  were  made  upon 
other  issues.  Upon  these  findings  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff  and  afterward  denied  the  de- 
fendant's motions  for  a  new  trial.  From  these  orders  de- 
fendants have  appealed.''  Respondent  contended  that  the 
court  was  without  jurisdiction  to  entertain  the  motion  for  a 
new  trial,  ''inasmuch  as  no  proper  notice  of  intention  to  make 
such  motion  had  been  given."  The  notice  of  intention  was 
served  and  filed  within  ten  days  after  the  jury  had  given  their 
answers  to  the  special  issues  submitted  to  them,  and  it  was 
held  that  the  notice  was  premature  since  the  decision  of  the 
court  was  not  made  until  six  months  later.    The  court  said : 

''Although  certain  special  issues  were  submitted  to  a  jury, 
these  issues  formed  only  a  portion  of  the  controversy  between 
the  parties  to  the  actions,  and  the  remaining  issues  were  tried 
by  the  court  and  findings  of  fact  made  by  it  thereon,  upon 
which,  together  with  the  answers  of  the  jury  to  the  questions 
submitted  to  them,  the  court  rendered  its  judgment  in  favor 
of  the  plaintiff.  The  'actions'  were  therefore  tried  by  the 
court,  and  under  section  659  of  the  Code  of  Civil  Procedure 
until  the  court  had  rendered  its  decision,  it  was  not  compe- 
tent for  either  party  to  give  notice  of  its  intention  to  move 
for  a  new  trial.  The  notices  of  intention  to  move  for  a  new 
trial  were  given  and  filed  November  1,  1897,  while  the  de- 
cision by  the  court  was  not  made  until  April  21, 1898.  These 
notices  were  within  ten  days  after  the  jury  had  given  their 
answers  to  the  special  issues  submitted  to  them,  but  as  the 
'actions'  were  not  tried  by  a  jury,  the  notices  were  prema- 
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tnre  and  gave  to  the  court  no  power  to  act  npon  the  motions 
which  should  thereafter  be  made  under  the  notices.  (Boies 
V.  Gage,  49  Cal.  126;  BeU  v.  Marsh,  80  Cal.  411,  [22  Pac. 
170].)  No  judgment  could  have  been  rendered  in  the  case 
at  the  time  the  jury  rendered  its  verdict,  and  the  trial  of  the 
Action  was  not  concluded  'Until  the  court  had  rendered  its 
'decision'  upon  all  of  the  issues  submitted  to  it  'A  case  has 
not  been  tried  until  all  the  issues  have  been  disposed  of  and 
there  has  been  no  decision  until  the  court  has  passed  upon  the 
facts  and  drawn  its  conclusions  of  law  therefrom.'  {BeU  v. 
Marsh,  80  Cal.  411,  [22  Pac.  170] ;  Crim  v.  Kessing,  89  Cal. 
478,  [23  Am.  St  Rep.  491,  26  Pac.  1074] ;  Broder  v.  Conklin, 
98  Cal.  360,  [33  Pac.  211] .)  The  rule  of  procedure  for  causes 
tried  by  the  court  is  the  same  whether  they  are  cases  in  equity 
or  actions  at  law.     (Hastings  v.  HcLsUngs,  81  Cal.  95.) " 

In  the  somewhat  similar  case  of  Fountain  Water  Co.  v. 
Dougherty,  134  Cal.  876,  [66  Pac.  816],  the  same  rule  was 
applied  in  a  condemnation  case. 

Beavlieu  Vineyard  v.  Superior  Court,  6  Cal.  App.  242  [91 
Pac.  1015],  was  prohibition  to  restrain  the  court  from  en- 
forcing an  order  authorizing  plaintiff  to  take  possession  and 
use  certain  lands  which  had  been  condemned  in  an  action 
brought  by  the  San  Francisco,  VaUejo  &  Napa  Valley  Rail- 
road against  petitioners.  Issues  in  the  case  relating  to  the 
damages  for  the  taking  were  submitted  to  a  jury  and  their 
answers  were  returned.  The  court  reserved  to  itself  the  ques- 
tion of  necessity  for  the  taking,  and  did  not  pass  upon  that 
issue  until  after  the  verdicf  was  rendered.  It  was  said  in 
the  opinion  that  the  more  orderly  procedure  would  be  for  the 
court  to  find  upon  the  question  of  necessity  before  the  issue 
of  compensation  is  submitted  to  the  jury.  ''But,"  said  the 
court,  ''if  the  jury  have  sufKcient  information  as  to  the  pro- 
posed action  of  the  court  to  act  intelligently  upon  the  ques- 
tion of  compensation  and  without  prejudice  to  the  substantial 
rights  of  the  defendant,  the  reservation  by  the  court  of  the 
decision  of  the  question  of  necessity  until  after  the  verdict  is 
rendered  is  not  even  erroneous,  much  less  in  excess  of  jurisdic- 
tion." (Citing  City  of  Los  Angeles  v.  Pomeroy,  124  Cal. 
597,  [57  Pac.  585].) 

Appellant  places  great  stress  upon  the  language  of  section 
659 — **it  the  trial  was  by  jury,"  claiming  that  the  term 
*' trial"  means  the  determination  by  the  jury  of  any  issue  of 
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fact.  That  is,  whenever,  in  an  action  or  special  proceeding, 
an  issue  of  fact  is  submitted  to  and  found  upon  by  a  jury 
their  verdict  on  that  issue  is  a  trial  by  jury  as  contemplated 
by  the  statute,  and  if  the  losing  party  desires  to  have  the  ver- 
dict reviewed  by  a  new  trial  he  must  serve  and  file  his  notice 
of  intention  ** within  ten  days  after  the  verdict,''  regardless 
of  the  termination  of  the  trial  or  the  action  of  the  court  on 
issues  not  submitted  to  the  jury  and  remaining  undisposed 
of.  Section  656  of  the  Code  of  Civil  Procedure,  is  cited  as 
supporting  this  contention.  It  reads:  ''A  new  trial  is  a  re- 
examination of  an  issue  of  fact  in  the  same  court  after  a  trial 
and  decision  by  a  jury,  court,  or  referee."  We  do  not  under- 
stand this  section  as  defining  what  is  meant  by  a  trial.  We  do 
not  think  that  the  determination  by  a  jury  of  some  single,  iso- 
lated issue  of  fact  in  a  case  is  ''the  trial  by  jury"  referred  to 
in  section  659,  where  there  remain  other  issues  undisposed  of. 
It  may  be  that  a  single  issue  of  fact  is  such  as  may  be  set 
aside  when  a  new  trial  is  sought  under  the  code,  but  the  ques- 
tion still  remains  unanswered  as  to  when  the  time  begins  to 
run  against  the  motion,  except  as  it  is  answered  by  section 
659,  where  we  are  told  that  the  notice  of  intention  must  be 
made  ** after  verdict,  if  the  trial  was  by  jury."  We  cannot 
believe  that  in  changing  the  phraseology  used  in  the  amend- 
ment of  1915  the  legislature  intended  that  the  word  "trial" 
used  in  the  section  should  mean  anything  different  from  the 
words,  *'the  action  was  tried,"  found  in  former  statutes. 
When  the  legislature  used  the  term  *' trial"  it  must,  we  think, 
have  intended  to  refer  to  the  action  being  tried,  and  not  alone 
to  some  one  or  more  issues  of  fact  to  be  submitted  to  the  jury 
not  decisive  of  the  case ;  that  it  was  not  intended  to  introduce 
a  rule  at  variance  with  the  procedure  of  half  a  century. 

The  notice  of  intention  must  be  given  "within  ten  days 
after  receiving  notice  of  the  entry  of  judgment,  or  within  ten 
days  after  verdict,  if  the  trial  was  by  jury,"  etc.  "Entry  of 
judgment"  presupposes  a  "trial,"  and  it  would  seem  reason- 
able that  when  the  word  "trial"  is  used  in  connection  with 
the  verdict  it  means  a  trial  in  the  true  sense — ^i.  e.,  a  deter- 
mination of  all  the  issues  and  such  determination  as  will  au- 
thorize judgment  to  be  entered. 

As  was  said  in  Bell  v.  Marsh,  80  Cal.  411,  [22  Pac.  170] : 
"A  case  has  not  been  tried  until  all  the  issues  have  been  dis- 
posed of."    In  order  to  constitute  a  trial,  all  the  issues  raised 
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by  the  pleadings  must  be  actually  or  ostensibly  diflposed  of. 
There  must  be  such  proceedings,  after  joinder  of  issue  upon 
the  facts,  as  are  so  far  determinative  of  the  issues  that  final 
judgment  is  the  appropriate  judicial  conclusion  thereof. 
Thus,  where  only  a  part  of  the  issues  were  disposed  of,  and 
the  rest  were  reserved,  it  was  held  there  was  no  trial. 
(1  Hayne  on  New  Trial,  sec.  1,  par.  2.)  Mr.  Hayne  says: 
**  Where  only  a  part  of  the  issues  are  submitted  to  a  jury, 
the  notice  of  intention  should  not  be  given  until  all  the  issues 
have  been  disposed  of.''  (1  Hayne  on  New  Trial,  sec.  18, 
par.  1.) 

In  Kiel  v.  Reay,  50  Cal.  61,  the  action  was  on  certain  prom- 
issory notes,  and  certain  special  issues  were  submitted  to  a 
jury,  but  did  not  include  the  issue  made  by  the  pleadings  aa 
to  whether  plaintiff  was  the  owner  and  holder  of  the  notes; 
the  verdict  responded  only  to  the  special  issues  submitted, 
there  having  been  no  general  verdict.  A  motion  for  judg- 
ment on  the  verdict  was  granted,  but  the  supreme  court  re- 
yersed  the  judgment,  holding  that  a  material  issue  raised  by 
the  pleadings  had  not  been  disposed  of  and  the  result  was 
simply  a  mistrial. 

In  Crowther  v.  Rawlandson,  27  Cal.  377,  385,  the  court 
said:  **By  the  one  hundred  and  ninety-fifth  section  of  the 
aet  of  1863,  it  is  provided  that  when  'an  action  has  been  tried 
by  the  court,  or  by  a  commissioner  or  referee,'  the  party  in- 
tending to  move  for  a  new  trial  shall  give  a  written  notice 
thereof  within  ten  days  after  receiving  written  notice  of  the 
findings  of  the  judge,  or  the  report  of  the  commissioner  or 
referee.  The  issues  in  this  case  were  tried  in  part  by  the 
court  and  were  in  part  committed  for  trial  to  a  referee ;  and, 
therefore,  the  case  does  not  fall  within  either  of  the  express 
allotments  of  the  section.  But  it  is  apparent  that  the  inten- 
tion of  the  legislature  was,  that  proceedings  in  new  trial 
should  be  postponed  until  cases  had  been  'tried.'  The  trial 
of  this  case  was  not  complete  until  the  final  report  of  the  ref- 
eree was  filed."  The  action  was  to  set  aside  a  conveyance 
alleged  to  have  been  made  when  the  grantor  was  insane.  The 
same  rule  was  announced  in  Hinds  v.  Gage,  56  Cal.  486,  which 
was  a  ease  for  an  accounting  between  parties,  and  also  in 
Duffy.  Duff,  71  Cal.  513,  [12  Pac.  570]. 

The  rule  in  equity  cases  is,  as  we  have  seen,  and  as  Mr. 
Hayne  states  it,  supra:  ''It  is  manifest  that  the  equity  rule 
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must  be  held  to  apply  in  common  law  cafies,  for  if  judgment 
be  entered  upon  a  special  verdict  which  has  not  disposed  of  all 
the  issues,  there  will  be  a  mistrial." 

In  Vallejo  etc.  B.  Co.  v.  Reed  Orchard  Co.,  169  CaL  545, 
[147  Pac.  238],  the  court  submitted  certain  issues  to  the  jury 
and  reserved  certain  other  issues  to  itself  which,  after  the  ver- 
dict was  rendered,  were  disposed  of  by  findings  of  its  own. 
On  March  22,  1912,  the  verdict  was  rendered  and  the  clerk 
entered  judgment  thereon.  The  court  said:  **We  regard  the 
judgment  entered  by  the  clerk  on  March  22,  1912,  as  prema- 
ture and  without  authority  or  effect,  for,  upon  the  facts 
stated,  the  trial  was  not  concluded."  It  seems  quite  clear  to 
us  that  unless,  as  appellant  stoutly  contends,  the  term  ''trial" 
as  used  in  section  659  means  any  issue  submitted  to  the  jury, 
and  does  not  mean  the  determination  of  all  the  issues,  the  con- 
tention of  appellant  cannot  be  sustained.  That  the  term  has 
no  such  broad  meaning  we  are  satisfied.  We  need  not  con- 
cern ourselves  with  the  reason  for  the  decisions  that  in  con- 
demnation cases  the  questions  of  use  and  necessity  are  ex- 
clusively for  the  court  to  determine  (VaUejo  etc.  B.  Co.  ▼. 
Reed  Orchard  Co.,  169  Cal.  545,  [147  Pac.  238]) ;  these  are 
issues  of  fact,  though  withheld  from  the  jury,  and  must  be 
determined  by  the  court  before  final  judgment  of  condemna- 
tion can  be  entered,  and  until  found  upon  by  the  court  there 
is  no  ''trial"  of  the  action  as  contemplated  by  section  659  of 
the  Code  of  Civil  Procedure. 

Although  the  judge  announced  orally  from  the  bench  hia 
conclusion  as  to  the  questions  of  use  and  necessity,  this  was 
in  no  legal  sense  equivalent  to  findings  which  the  law  required 
him  to  make,  and  which  were  not  made  until  after  the  jury 
had  rendered  their  verdict.  Section  632  of  the  Code  of  Civil 
Procedure,  provides  that  "upon  the  trial  of  a  question  of  fact 
by  the  court,  its  decision  must  be  given  in  writing  and  filed 
with  the  clerk  within  thirty  days  after  the  cause  is  submitted 
for  decision."  "The  opinion  of  the  court,  expressed  from 
the  bench  in  deciding  a  case,  is  no  part  of  its  decision." 
{American  Well  etc.  Co.  v.  Superior  Court,  19  Cal.  App.  497, 
499,  [126  Pac.  497].)  In  the  formal  findings  of  fact  and 
conclusions  of  law  are  to  be  found  the  only  legal  expression 
of  the  views  of  the  court.  {Montedto  Valley  Water  Co.  v. 
Santa  Barbara,  144  Cal.  578,  595,  [77  Pac.  1113] ;  SuUivan  r. 
Washbwrn  &  Moen  Mfg.  Co.,  139  Cal.  257, 259,  [72  Pac.  992],) 
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''Until  the  decision  itself  has  been  entered  in  the  minutes,  or 
reduced  to  writing  by  the  judge  and  signed  by  him,  and  filed 
with  the  derk,  the  case  has  not  been  tried  in  legal  intent" 
(Hastings  v.  Hastings,  81  Cal.  95.) 
The  order  granting  the  motion  for  a  new  trial  is  aflrmed. 

Hart,  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  5, 1916. 


[Grim.  No.  420.    (Seeoad  Appellate  DiBtriet.— Maj  6,  1916.] 

THE    PEOPLE,    Respondent,    y.    J.    B.    YEBMHiLION, 

Appellant 

ftRAn  MxDiGAL  AOT— Tbbatino  Siok  WITHOUT  LiGEMSB. — In  this  prose- 
eotioB  for  hsTing  praetieed  a  sjfltem  or  mode  of  treating  the  eiek 
without  a  certificate  iesned  by  the  state  board  of  medical  exam- 
inert,  it  ii  held  on  the  aathoritj  of  PeopU  ▼.  Jordan,  172  Cal.  891, 
and  People  ▼.  Bailedge,  172  Cal.  401,  that  the  Jadgment  and  order 
denying  a  new  trial  should  be  affirmed. 

I». — FiAcnciNo  Without  Compensation  —  Violation  of  Act. — ^The 
State  Medical  Act  makes  it  unlawful  for  a  person  to  practice  any 
art  of  healing  without  having  first  obtained  a  certificate  from  the 
medical  board,  and  the  act  is  intended  to  cover  such  practice  whether 
the  service  is  gratuitous  or  not 

Ilk— Bepusal  ov  iNSTBucnoNS— When  PBOPSE.-~Where  the  court  re- 
fines to  give  certain  instructions  offered  by  the  defendant  for  the 
reason  that  the  same  propositions  have  been  sufficiently  stated  In 
the  instructions  given,  it  is  not  necessary  for  the  court  to  state  to 
the  jury  the  reason  for  the  refusaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  Counly,  and  from  an  order  denying  a  new  triaL  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cliflord  C.  Pease,  and  L.  L.  Burr,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputj  Attorney-General,  for  Respondent 

so  OeL  App.— 27 


Digitized  by 


Google 


418  Peofub  t;.  Vebmiluon.        [80  Cal.  App. 

THE  COURT.— Appellant  waa  convicted  of  having  prac- 
ticed a  system  and  mode  of  treating  the  sick  and  afflicted 
without  possessing  a  certificate  issued  by  the  state  board  of 
medical  examiners  entitling  him  so  to  do.  The  supreme  court 
of  this  state,  in  the  cases  of  People  v.  Jordan,  172  Cal.  391, 
[156  Pac.  451],  and  People  v.  Ratledge,  172  Cal.  401,  [156 
Pac.  455],  has  decided  adversely  to  appellant's  contentions, 
as  to  the  main  questions  raised  upon  this  appeal,  and  upon 
the  authority  of  those  decisions  the  judgment  and  order  de- 
nying the  motion  for  a  new  trial  should  be  afSrmed. 

The  added  contention  not  considered  in  the  cases  cited,  to 
wit,  that  appellant  could  not  be  properly  convicted  unless  it 
were  shown  that  he  charged  a  fee  for  his  services,  we  think 
must  be  decided  against  him.  The  statute  under  which  the 
prosecution  was  had  makes  it  unlawful  for  a  person  to  prac- 
tice any  art  of  healing  without  having  first  obtained  a  cer- 
tificate from  the  medical  board,  and  we  think  the  act  is  in- 
tended to  and  does  cover  such  practice  whether  the  service  is 
gratuitous  or  not.  However,  it  was  shown  in  evidence  by  the 
defendant's  own  testimony  that  he  had  engaged  in  the  prac- 
tice of  a  healing  art,  styling  himself  a  ''chiropractic,"  for  a 
period  of  five  years  immediately  preceding  the  date  of  his 
arrest.  It  was  shown  that  he  maintained  a  regular  office  in 
a  business  building  in  the  city  of  San  Diego,  and  there  was 
testimony  showing  that  he  had  treated  in  a  professional  way 
three  different  patients  who  were  suffering  from  bodily  ills. 
There  was  evidence  also  that  in  one  case  payment  was  offered 
and  accepted  by  him  in  return  for  the  services  rendered. 
Defendant  admitted  the  receipt  of  this  money,  but  declined 
to  state  whether  he  regularly  made  a  charge  for  his  services. 
The  fair  inference  from  all  the  testimony  which  we  think  the 
jury  was  entitled  to  draw,  was  that  he  regularly  practiced 
a  healing  art,  and,  furthermore,  that  he  did  so  for  remunera- 
tion. Some  contention  is  made  that  the  service  which  appel- 
lant rendered  to  persons  described  in  the  evidence  was  in  the 
nature  of  emergency  service  not  prohibited  by  the  Medical 
Act.  There  was  no  evidence  tending  to  show  that  the  ser- 
vices were  of  an  emergency  character;  that  is,  services  ren- 
dered by  way  of  affording  temporary  relief  until  the  services 
of  a  regular  practitioner  could  be  procured.  The  persons 
who  were  thus  treated  were  shown  to  have  previously  had 
the  attention  of  physicians  and  their  ailments  were  more  or 
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less  of  a  chFonie  sort,  and  that  the  services  of  appellant  were 
sought,  to  some  extent  at  least,  as  a  last  resort,  and  after 
other  practitioners  had  failed  to  afford  relief.  Treatment  so 
rendered  could  not  in  any  sense  be  classed  under  the  head  of 
•* emergency  service." 

The  instructions  given  by  the  court  we  think  properly 
stated  the  law^  and  tiiat  no  error  was  committed  in  refusing 
to  charge  the  jury  as  appellant  requested  in  certain  offered 
instructions.  It  was  not  necessary,  where  the  court  refused 
instructions  offered,  for  the  reason  that  the  same  propositions 
had  been  sufficiently  stated  in  the  instructions  given,  to  state 
such  reason  to  the  jury.  See  People  v.  Maupins,  ante,  p.  392, 
[158  Pac.  502],  decided  by  this  court  on  the  fifth  day  of 
May,  1916. 

The  judgment  and  order  are  affirmed. 


[Crlm.  Ko.  433.    Beeond  Appdlate  Dletriet.— May  6,  1916.] 
THE  PEOPLE,  Respondent,  v.  N.  C.  OAKLET,  Appellant 

State  Medical  Act — Tbiatino  thi  Sick  Without  Licensx — TiAOHma 
Chikopbactio  System. — A  teacher  and  demonstrator  of  the  ehiro- 
praetie  83r8tem  before  a  class  in  a  chiropractic  school,  the  subjects 
of  such  demonstration  being  the  sick  and  afflicted  who,  at  his  hands, 
•ought  and  receiTcd  treatment  free  of  charge,  is  not  exempt  from 
the  operation  of  the  State  Medical  Act 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial.  T.  L. 
LewiSy  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clifford  C.  Pease,  for  Appellant 

IT.  S.  Webb,  Attomey-Qeneral,  and  Robert  M.  Clarke, 
Deputy  Attomey-Oeneral,  for  Respondent 

THE  COURT. — ^Appellant  was  convicted  of  having  practiced 
a  system  and  mode  of  treating  the  sick  and  aflSicted  without 
possessing  a  certificate  issued  by  the  state  board  of  medical  ex- 
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aminers  entitling  him  so  to  do.  The  facts  in  the  case  are  sub- 
stantially the  same  as  those  InTolved  in  that  of  People  ▼.  Fer- 
fMUion,  ante,  p.  417,  [158  Pac.  504],  an  opinion  in  which 
was  this  day  filed.  While  defendant's  practice,  as  shown, 
was  as  a  teacher  and  demonstrator  of  the  chiropractic  system 
before  a  class  in  a  chiropractic  school,  the  subjects  of  such 
demonstration  being  the  sick  and  afSicted  who,  at  his  hands, 
sought  and  received  treatment  free  of  chai^,  such  fact  did 
not  exempt  him  from  the  operation  of  the  law.  An  exam- 
ination of  the  record  discloses  no  grounds  possessing  any  merit 
other  than  those  urged  in  the  Vermillion  case,  supra,  and  in 
the  cases  of  People  v.  Jordan,  172  Cal.  391,  [156  Pac.  451],  and 
People  r.  Batledge,  172  Cal.  401,  [156  Pac.  455],  upon  the  au- 
thority of  which  the  judgment  and  order  appealed  from  must 
be  and  are  affirmed. 


[Of.  No.  1S15.    Fint  Appellate  Diatriet.— May  9,  1016.] 

ARTHUR   a   ANNESLEY,   AppeUant,   r.   FRANCISCO 
IfACHADO  VICTURINO  et  al..  Respondents. 

PLBAOmO — ^AlCKNDMlNT— 8TATB1CBNT   OV    SamB    CAUSI   OF    ACTIOM. — ^li 

an  action  on  a  eontraet  for  the  sale  of  real  property  wliere  a  de- 
murrer was  soBtained  to  the  flrit  eomplaint,  plaintiif  thereafter  iU- 
ing  an  amended  eomplaint  in  whieh  he  prayed  that  hia  title  to  the 
propertj  be  quieted,  and  upon  a  demurrer  being  vostained  to  thii 
eomplaint,  he  filed  a  second  amended  complaint,  setting  up  a  cause  of 
action  for  specific  performance,  it  was  error  for  the  court  to  strike 
the  latter  complaint  from  the  files  on  the  ground  that  it  embodied 
a  new  cause  of  action,  where  it  appeared  ftom  the  three  pleadings 
that  the  cause  of  action  was  based  upon  an  interest  in  the  propertj 
in  question  created  bj  the  proviBions  of  the  contract  of  sale,  the 
terms  of  which  were  set  forth  in  full  in  each  complunt,  and  which 
eonstituted  the  foundation  of  each  cause  of  action  attempted  to  be 
stated,  the  amendments  onlj  stating  the  facts  in  diflferent  forms 
to  accord  with  the  remedy  which  plaintifl^  conceived  himself  to  be 
entitled,  and  not  changing  the  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Arttmr  Crane^  for  Appdlant. 

B08B  &  Booi,  for  Betpondenta. 

THE  COTJBT.— This  ia  an  appeal  from  a  judgment  entered 
upon  an  order  atriking  out  plaintifl'a  aecond  amended  com- 
plaint. 

In  the  original  complaint  it  was  alleged  that  on  January  9, 
1906,  the  defendants  made  a  contract  with  plaintiff's  as- 
signor,  Edgar  L.  Wheeler,  wherein  they  agreed  to  sell  to 
Wheeler  the  real  property  described  in  the  complaint.  The 
complaint  was  defective,  and  a  demurrer  thereto  having  been 
sustained  the  plaintiff  filed  an  amended  complaint,  in  which 
he  prayed  that  his  title  to  the  property  covered  by  the  con- 
tract referred  to  be  quieted.  This  complaint  also  was  obvi- 
ously defective,  and,  upon  a  demurrer  thereto  being  sustained, 
the  plaintiff  in  due  time  filed  a  second  amended  complaint, 
the  allegations  and  prayer  for  relief  of  which  make  the  ac- 
tion one  for  specific  performance.  Upon  motion  this  com- 
plaint was  stricken  from  the  files  on  the  ground  that  it  em- 
bodied a  new  cause  of  action. 

This  appeal  is  not  before  us  upon  an  order  sustaining  a 
demurrer  to  the  second  amended  complaint,  and  hence  no  at- 
tention will  be  paid  in  this  opinion  to  any  suggested  defec- 
tive allegation  thereof.  We  think  the  court  erred  in  striking 
out  this  second  amended  complaint.  It  is  clear  from  a  con- 
sideration of  the  three  pleadings  filed  by  the  plaintiff  that  his 
asserted  cause  of  action  is  based  upon  an  interest  in  the  prop- 
erty in  question  created  by  the  provisions  of  the  above-men- 
tioned contract,  the  terma  of  which  are  set  forth  in  full  in 
each  of  the  complaints,  and  which  constitutes  the  foundation 
of  the  action  attempted  to  be  stated.  The  subject  of  the  con- 
trover^,  or  the  cause  of  action,  it  thus  appears,  is  the  same 
in  each  pleading.  The  amendments  only  stated  the  facts  in 
diff^ent  forms  to  accord  with  the  remedy  to  which  the  plain- 
tiff conceived  himself  to  be  entitled,  and  did  not  change  the 
cause  of  action.  (Bom  v.  CasiU,  22  Cal.  App.  282,  [134 
Pae.  847] ;  Umon  Lumber  Co.  t.  /.  W.  Schouten  &  Co.,  25 
Cal.  App.  80,  [142  Pae.  910].X 

Judgment  reversed. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  7,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  6,  1916. 


[dr.  No.  1987.    Second  AppeDate  District.— Maj  11,  1916.] 

ALICE  MORTELL,  Appellant,  r.  LOS  ANGELES  COL- 
LEOE  OF  OSTEOPATHY  (a  Corporation),  Bespond- 
ent. 

AonoN  FOB  ICALPEAcncs— Pasties — Husband  and  Wme — ^Action  wt 
Wdtk  Alonx— Statute  of  LncrrATTONS. — The  husband  Is  a  neees- 
■ary  party  to  an  action  for  damages  for  malpractice  upon  his  wife, 
and  where  the  husband  deserts  the  wife  after  the  acts  of  mal- 
practice, the  statute  of  limitations  does  not  begin  to  run  against 
the  wife's  right  to  bring  the  action  in  her  own  name  until  aaid 
desertion  occurs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  S.  Steely,  Frank  A.  Jeffers,  and  John  F.  Sheran,  for 
Appellant. 

Jennings  &  Horton,  and  A.  B.  Shaw,  for  Respondent. 

JAMES,  J. — ^This  action  was  brought  by  the  plaintiff,  a 
married  woman,  to  recover  damages  by  reason  of  the  alleged 
malpractice  of  the  defendant  which  resulted  in  injury  to  her 
person.  A  demurrer  was  sustained  to  plaintiff's  amended 
complaint.  In  addition  to  the  general  ground  assigned  by 
the  demurrer  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  support  of  which  ground 
no  contention  is  made  here,  it  was  objected  that  the  alleged 
cause  of  action  set  out  was  barred  by  the  statute  of  limita- 
tions ;  further,  that  there  was  a  defect  of  parties  plaintiff  in 
that  the  husband  of  this  plaintiff  should  have  been  made  a 
party  to  the  action.  Upon  plaintiff  failing  to  amend,  a  judg- 
ment of  dismissal  followed,  from  which  this  appeal  was  taken. 
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It  was  alleged  in  the  amended  complaint  that  at  the  time 
the  alleged  acts  of  malpractice  were  committed  and  there- 
after, plaintiff  was  a  married  woman  living  with  her  husband, 
and  that  the  husband  at  all  times  subsequent  to  the  date  of 
the  commission  of  the  alleged  acts  of  malpractice  refused  to 
permit  the  plaintiff  to  bring  an  action  to  recover  damages  for 
her  injuries,  or  to  join  with  the  plaintiff  in  such  suit.  It 
was  further  alleged  that  in  the  month  of  September,  1912, 
the  husband  deserted  the  plaintiff  against  her  wish  and  with- 
out her  consent,  and  that  he  had  ever  since  that  time  contin- 
ued to  desert  and  abandon  plaintiff  without  cause,  and  to  live 
separate  and  apart  from  her  against  her  wish  and  consent 
This  amended  complaint  was  filed  on  June  5,  1913.  There 
18  no  contention  but  that  if  the  statute  of  limitations  as 
against  the  wife's  cause  of  action  did  not  commence  to  run 
until  the  date  of  the  alleged  desertion  of  her  by  her  husband, 
then  the  demurrer  for  that  ground  was  improperly  sustained. 
Section  370  of  the  Code  of  Civil  Procedure  provides  that  a 
wife  may  sue  alone  when  she  is  living  separate  and  apart 
from  her  husband  by  reason  of  his  desertion  of  her.  Section 
352  of  the  same  code  provides,  in  part,  as  follows:  ''If  a  per- 
son entitled  to  bring  an  action,  mentioned  in  chapter  3  of  this 
title,  be,  at  the  time  the  cause  of  action  accrued,  ...  a  mar- 
ried woman,  and  her  husband  be  a  necessary  party  with  her 
in  commencing  such  action,  the  time  of  such  disability  is  not 
a  part  of  the  time  limited  for  the  commencement  of  the  ac- 
tion*" It  was  necessary  for  the  plaintiff,  if  living  with  her 
husband,  to  have  him  join  with  her  in  the  prosecution  of  her 
claim  for  damages  for  the  personal  injuries  alleged  to  have 
been  soffered  by  her.  Under  the  facts  as  alleged  in  the 
amended  complaint,  the  statute  of  limitations  did  not  com- 
mence to  run  against  the  plaintiff  until  she  waa  freed  of  her 
disability  to  prosecute  the  action  alone,  to  wit,  until  the  date 
of  the  desertion  of  her  by  her  husband.  Taking  that  date  as 
the  date  to  be  considered  in  determining  the  plea  made  to 
the  amended  complaint  by  demurrer,  it  is  dear  that  the  court 
was  in  ern>r  in  making  the  order  sustaining  the  demurrer. 
That  the  husband  was  a  necessary  party  to  the  action  at  the 
time  the  cause  thereof  accrued  and  until  the  date  of  his  de- 
sertion of  the  wife,  is  sustained  by  the  decision  in  the  case 
of  Moody  ▼.  Southern  Pacific  Co.,  167  CaL  786,  [141  Pac, 
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388].    That  case  anflwen  all  of  the  objections  made  by  the 
respondent,  and  upon  the  authority  of  it  a  reversal  must  be 
ordered. 
The  judgment  appealed  from  is  reversed. 

Oonrey,  P.  J^  and  Shaw,  J.,  concurred. 


[Ctw.  No.  1890.    BeeosA  Appellste  Distrlet— May  11,  leiC] 

THE  PEOPLE  ex  rd.  U.  S.  WEBB,  Attorney-General  et  aL, 
Appellants,  v.  SPENCER  M.  MARSH,  Respondent 

OoMMON  Law— Whin  Afpuoablb— SionoN  4468,  Pdlitioal  Oode^^ 
Under  leetion  4468  of  the  Political  Code  the  eommon  law  ia  tte 
role  of  decision  onlj  in  thorn  cases  where  it  is  not  repugnant  to  or 
inconsistent  with  the  eonstitntion  of  the  United  States,  or  eonstita- 
tioB  or  laws  of  this  stata. 

Tn.^PuBUO  OmciRs  —  Bbsionation— Modi  or^SectioB  995  of  the 
Political  Code  declares  the  mode  in  which  a  public  officer  max 
resign  his  office,  namelj,  that  it  must  be  in  writing,  and  if  the  in- 
cumbent be  a  conntj  officer  not  eommlssJoned  by  the  QoTomor,  it 
shall  be  made  to  the  elerk  of  the  board  of  supervisors. 

Id.— DmNinoM  of  ^'Bxsion''  amd  ^^Bbsionation.'*— The  word  ''resiga'* 
is  deilned  to  "giro  up  an  office  or  trust,"  and  "resignation*'  as  being 
'Hhe  act  of  resigning  er  giving  np,  as  a  ekim,  possession,  or  pod- 


Id^— Yaoanot  di  Ofrob— How  Gbiated.— Under  section  996  of  the 
Political  Code  an  office  becomes  vacant  on  the  happening  of  anj 
of  the  events  therein  specified  before  the  expiration  of  the  term, 
including  the  resignation  of  the  officer,  and,  under  this  statute,  a 
vacancy  arises  when  the  incumbent  resigns  in  the  mod^  provided  by 
kw,  subject  to  the  terms  contained  in  his  letter  of  resignation. 

lb. — BbSIGNATION  OV  DisTBIOT  AtTOBNXT — AOOKPTANCS  Unnbosssabt. — 
The  resignation  of  the  district  attorney  of  a  county  which  is  in 
writing  and  in  accordance  with  the  statute,  and  by  its  terms  to  take 
effect  upon  deliTcry  to  the  clerk  of  the  board  of  supervisors,  be- 
comes effective  immediately  npcm  delivery  to  such  clerk,  and  it  is 
not  necessary  that  it  shall  be  accepted  by  the  board  of  supervisors; 
and  an  attempt  by  the  party,  after  delivery  of  the  resignation  to 
the  clerk,  and  before  its  acceptance  by  the  board,  to  withdraw  the 
same,  is  of  no  effect. 

Id.— FiUNo  Papers  —  What  Constitutbs.— No  express  provision  Is 
made  in  the  law  providing  that  a  letter  of  resignation  shaU  be  filed. 
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bnt,  like  doenments  wbieh  are  required  to  be  filed,  the  deliyery 
thereof  to  the  clerk  of  the  board  of  supervlBors,  he  being  the  officer 
designated  bj  section  995  of  the  Political  Code,  to  whom  the  res- 
ignation shall  be  made,  constitutes  the  filing  thereof;  and  it  is  not 
mecessary  to  indorse  snch  document  aa  filed,  the  ile-marks  being 
enlj  evidence  of  the  fact  of  ench  deliTorj. 
]k^-YA(UNOT— Aptointmint  of  Suocessob. — Conceding  that  one  who 
has  tendered  his  resignation  in  the  mode  prescribed  by  statute  to 
take  eflfect  immediately,  or  upon  the  deliverj  of  the  document  to  the 
derk,  may  nerertheless  hold  OTor  until  his  successor  is  appointed, 
aueh  fact  is  not  inconsistent  with  the  theory  that  a  vacancy  exists 
in  the  office  to  be  filled  by  the  appointing  power. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.  W.  A.  Sloane,  T.  L.  Lewis,  and  W.  R.  Guy, 
Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henning  &  McQee,  for  AppeUants. 

Laoe  &  Luce,  for  Respondent. 

SHAW,  J. — The  purpose  of  this  proceeding  was  to  deter- 
mine the  title  to  the  office  of  district  attorney  of  San  Diego 
County. 

It  appears  from  findings  of  the  court  as  to  which  there  is 
no  controTersy,  that  on  June  22, 1915,  D.  V.  Mahoney  was  the 
duly  elected,  qualified,  and  acting  district  attorney  of  San 
Diego  County;  that  on  said  date  he  signed  and  delivered  to 
C.  H.  Swallow,  a  member  of  the  board  of  supervisors  of  said 
eounty,  his  resignation  of  the  office  of  district  attorney,  a 
eopy  of  which  document  is  as  follows: 

"June  22,  1915. 
''To  the  Honorable  Board  of  Supervisors  of  the  County  of 

San  Diego,  State  of  California. 
"Gentlemen: 

"I  hereby  tender  to  your  Honorable  Body  my  resignation 
from  the  office  of  District  Attorney  of  the  County  of  San 
Diego,  State  of  California,  and  ask  that  the  same  be  accepted 
and  take  effect  on  the  filing  of  this  my  resignation  with  the 
Clerk  of  the  Board  of  Supervisors  of  the  County  of  San 
Diego,  State  of  California.  D.  V.  Mahoney, 

"District  Attorney  of  the  County  of  San  Diego,  State  of 
California.'* 
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That  at  about  7:30  o'clock  P.  M.  on  said  June  22(1,  Swallow 
went  to  the  home  of  B.  Allen,  who  was  a  deputy  county  clerk 
and  aeting  derk  of  the  board  of  supervisors,  to  whom  he  de- 
liTered  said  resignation  so  received  by  him  from  Mahoney, 
upon  which  said  Allen  at  the  time  indorsed  the  words: 
"Piled  June  22,  1915,  J.  T.  Butler,  Qerk,  By  B.  Allen, 
Deputy."  And  on  the  following  morning,  June  23d9  upon 
reaching  the  eounty  clerk's  office  where  she  was  employed 
aa  sneh  deputy,  she  delivered  the  document  to  J.  T.  Butler, 
county  clerk  and  ex-officio  clerk  of  the  board  of  supervisors, 
who  retained  the  same  in  his  custody  until  June  28,  1915, 
at  which  time  it  was  presented  to  a  special  meeting  of  the 
board  of  supervisors  duly  convened  pursuant  to  a  call  there- 
for, notice  of  which  as  served  stated  that  it  was  "for  the 
purpose  of  considering  and  accepting  the  resignation  of  D. 
V.  Mahoney  as  district  attorney  and,  if  accepted,  appointing 
his  successor";  at  which  time,  all  the  members  of  the  board 
being  present,  the  resignation  of  Mahoney  was  accepted,  and 
the  respondent,  Spencer  M.  Marsh,  was  elected  to  fill  the 
vacancy.  At  this  meeting  of  the  board  of  supervisors  so 
held  on  June  28th,  and  before  the  board  had  taken  any  ac- 
tion with  regard  to  said  resignation  or  the  election  of  Marsh 
to  fill  the  vacancy,  Mahoney  caused  to  be  served  on  the  board, 
and  each  member  thereof,  a  written  notice  of  revocation, 
stating  therein  that  he  withdrew  and  recalled  the  resignation 
theretofore  tendered.  In  addition  to  these  facts  as  to  which, 
as  stated,  there  was  no  controversy,  the  court  upon  eon- 
flicting  evidence,  ample  in  tendency,  however,  to  support  the 
same,  found  that  the  delivery  of  said  resignation  by  Swallow 
to  the  clerk,  and  the  filing  thereof,  was  in  obedience  to  the 
instructions  of  Mahoney  given  to  Swallow  when  the  docu- 
ment was  delivered  to  him,  and  that  at  the  time  Mahoney  wan 
mentally  competent  and  well  knew  the  purport  and  effect 
of  the  same,  and  intended  the  resignation  to  go  into  effect 
according  to  the  terms  thereof.  As  a  conclusion  of  law,  the 
oourt  found  in  effect  that  the  resignation  was  duly  made  to 
the  derk  of  the  board  of  supervisors  of  said  county  and  be- 
came effective  on  June  23, 1915,  by  reason  of  which  a  vacancy 
existed  in  the  office  of  district  attorney  of  said  county ;  that 
Spencer  M.  Marsh  was  duly  elected  to  fill  the  vacancy  on 
June  28,  1915,  on  which  date  he  was  and  ever  since  has  been 
entitled  to  said  office  by  virtue  of  said  election. 
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Judgment  followed  for  the  respondent^  from  which  the  re- 
lator appeals. 

Appellant's  chief  contention  is  that  the  question  presented 
mnsty  nnder  section  4468  of  the  Political  Code,  be  deter- 
mined b7  applying  the  common-law  rule  which  denied  the 
right  of  a  public  officer  to  resign  his  office  without  the  con- 
sent of  the  appointing  power  manifested  by  an  express  accept- 
ance of  the  resignation  or  in  some  other  mode  equally 
significant  of  its  intention  so  to  do  (Mechem  on  Public 
Officers,  sec.  414;  Throop  on  Public  Officers,  sec  409;  Ed- 
wards  v.  Vnited  States,  103  U.  S.  471,  [26  L.  Ed.  314] ; 
Beiter  v.  State,  61  Ohio  St.  74,  [28  L.  B.  A.  681,  86  N.  B. 
943] ) ;  and  if  this  be  true,  it  follows,  says  appellant,  there 
was  no  vacancy,  since,  before  the  resignation  was  accepted, 
Mahoney,  as  he  had  a  right  to  do  {People  v.  Porter,  6  Cal. 
26;  People  r.  Board  of  Police,  26  Barb.  (N.  Y.)  481,  487; 
State  ▼.  Murphy,  80  Nev.  409,  [18  L.  B.  A.  (N.  S.)  1210, 
97  Pac.  391,  720] ) ,  recalled  and  withdrew  his  letter  of  resig- 
nation. Section  4468  of  the  Political  Code,  fiowever,  declares 
the  common  law  to  be  the  role  of  decision  only  in  those  cases 
where  it  is  not  repugnant  to  or  inconsistent  with  the  con- 
stitution of  the  United  States,  or  constitution  or  laws  of  this 
state.  Conceding  the  common-law  rule  as  stated,  which  it 
may  be  noted  was  based  upon  a  theory  not  in  harmony  with, 
but  entirely  at  yariance  with,  the  modem  idea  which  pre- 
▼aila  as  to  a  public  office,  and  conceding  also,  where  accept- 
ance is  necessary  to  render  the  resignation  effective,  the  right 
of  a  public  officer  who  has  tendered  his  resignation  to  recall 
it  at  ai^  time  before  it  is  accepted,  we  are  nevertheless  of  the 
opinion  that  such  role  has  been  abrogated  in  this  state  by 
statutory  provisions.  Webster  defines  the  word  ''resign,*' 
"to  give  up  an  office  or  trust";  and  defines  ''resignation"  as 
being  "the  act  of  resigning  or  giving  up,  as  a  claim,  posses- 
sion or  position."  Section  996  of  the  Political  Code  declares 
that  "An  office  becomes  vacant  on  the  happening  of  either  of 
the  following  events  before  the  expiration  of  the  term:  1. 
The  death  of  the  incumbent;  2.  ...  3.  His  resignation; 
..."  Now,  since  resignation  means,  as  stated,  the  act  of 
giving  up  a  claim,  possession,  or  position,  it  seems  to  dearly 
follow,  under  this  provision  of  tiie  statute,  that  a  vacancy 
arises  when  the  incumbent  resigns  in  the  mode  provided  by 
law,  subject  of  course  to  the  terms  contained  in  the  letter 
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of  resignatioxL  Section  995  of  the  Political  Code  dedarei 
the  mode  in  which  a  public  officer  may  resign  hia  officei 
namely,  that  it  must  be  in  writing,  and  if  the  incumbent  be  a 
county  officer  not  commissioned  by  the  Governor,  that  it  shall 
be  made  to  the  derk  of  the  board  of  supervisors.  In  the 
case  at  bar  it  was  in  writing,  and  since  it  was,  as  intended 
to  be  by  appellant,  delivered  to  and  filed  with  the  clerk  of 
the  board  of  supervisors,  it  was  made  in  full  compliance  with 
the  statute.  We  are  aware  that  authorities  may  be  found 
which  appear  in  conflict  with  this  conclusion.  Reference  to 
them,  however,  shows  they  were  based  upon  the  finding  of 
the  court  that  no  statute  existed  upon  the  subject  changing 
the  common-law  rule,  such  as  Edwards  v.  United  States,  103 
U.  S.  471,  [26  L.  Ed.  314],  a  Michigan  case,  where  it  was 
held  the  common-law  rule  prevails.  The  case  of  Kane  t. 
Jones,  decided  by  the  supreme  court  of  Washington,  46 
Wash.  631,  [91  Pac.  2],  involved  a  statute  identical  with 
section  996  of  the  Political  Code  of  this  state,  under  which 
the  court,  after  reviewing  the  authorities  from  a  number  of 
states,  held  that  the  common-law  rule  prevailed  in  that  state. 
After  referring  to  section  1548  of  the  Washington  Code, 
corresponding  with  said  section  996  of  our  Code,  the  court 
said:  ''We  see  nothing  in  the  above  which  changes  the  com- 
mon-law rule.  It  is  true  it  is  declared  that  an  office  shall 
become  vacant  upon  the  resignation  of  the  incumbent,  hut 
nothing  is  said  about  the  method  of  effecting  a  resignation. 
[Italics  ours.]  The  silence  of  the  statute  in  that  regard 
should  be  construed  to  mean  that  the  established  common- 
law  method  still  obtains."  It  will  be  noted  that  our  statute, 
section  995  of  the  Political  Code,  in  express  terms  declares 
the  method  of  effecting  a  resignation  which,  according  to  the 
supreme  court  of  Washington,  was  wanting  in  the  laws  of 
that  state.  A  number  of  authorities  are  cited  by  respondent 
in  support  of  the  contention  that  the  acceptance  of  a  resig- 
nation is  not  necessary  to  create  a  vacancy,  but  that  the 
vacancy  is  created  by  the  act  of  the  public  officer  by  deliver- 
ing his  written  resignation  to  the  appointing  power  or  official 
authorized  by  law  to  receive  the  same  for  such  depositary. 
Among  the  early  cases  so  holding  is  that  of  People  t.  Porter, 
6  Cal.  26,  where  it  is  said:  '^The  tenure  of  an  office  does  not 
depend  on  the  will  of  the  executive,  but  of  the  incumbent 
,  •  •  There  can  be  no  doubt  that  a  civil  officer  has  a  right  to 
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resign  his  office  at  pleasure,  and  it  is  not  in  the  power  of 
the  ezecntive  to  compel  him  to  remain  in  office,  •  •  /'  Not- 
withstanding the  fact  that  this  case  has  been  frequently 
accepted  by  the  courts  of  other  states  as  an  authority  in  sup- 
port of  the  proposition,  it  is  claimed,  not  without  ground 
therefor,  that  what  was  there  said  upon  the  subject  was  not 
necessary  to  a  determination  of  the  case,  and  therefore  dictum. 
In  a  Wisconsin  case,  State  t.  Kotecki,  155  Wis.  66,  [144 
N.  W.  200],  where  it  was  contended  that  a  resignation  without 
an  acceptance  does  not  vacate  an  office,  the  court,  after  stat- 
ing that  counsel  for  defendant  cites  many  cases  holding  the 
contrary,  continues:  '^Fortunately  section  962,  Stats.  1911, 
settles  the  controversy.  It  provides:  'Every  office  shall  be- 
come vacant  on  the  happening  of  either  of  the  following 
events:  (1)  The  death  of  the  incumbent.  (2)  His  resigna- 
tion.' So  it  must  be  held  that  upon  the  filing  of  the  resig- 
nation of  the  relator  the  office  was  vacated.'' 

Our  conclusion  is  based  not  upon  the  authorities,  eon- 
cededly  conflicting,  bearing  upon  the  question,  but  upon  the 
fact,  as  declared  in  section  4  of  the  Civil  Code,  that  ''the 
code  (sections  995  and  996,  Political  Code),  establishes  the 
law  of  this  State  respecting  the  subjects  to  which  it  relates, 
and  its  provisions  are  to  be  liberally  construed  with  a  view 
to  effect  its  objects."  Thus  construed,  we  entertain  no  doubt 
that  the  provisions  referred  to  gave  appellant  "the  privilege 
of  resignation  as  an  absolute  right,  without  any  restrictions" 
(State  V.  Murphy,  30  Nev.  409,  [97  Pac.  891,  720, 18  L.  R.  A. 
(N.  S.)  1210]),  and  his  resignation  delivered  to  the  officer 
designated  (by  law)  to  receive  it,  he  having  no  duty  to  per- 
form in  supplying  a  successor,  the  mere  receipt  thereof  by  such 
officer  rendered  it  effective  and  created  a  vacancy  in  the 
office  as  intended  by  him,  immediately  upon  its  being  filed 
with,  that  is,  delivered  to,  the  clerk  of  the  board  of  super- 
visors, which  occurred  several  days  before  the  time  of  the 
recall  and  withdrawal  thereof.  (United  States  v.  Justicee  of 
Lofuderdale  County,  10  Fed.  460,  and  cases  cited.) 

According  to  our  view  of  the  case,  it  is  unnecessary  to  fur- 
ther review  and  distinguish  the  authorities  cited  by  the  re- 
spective parties  as  bearing  upon  the  proposition  submitted. 
Necessarily  they  involve  the  statutes  of  the  states  in  which 
the  cases  arose. 
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By  its  terma  the  resignation  was  to  take  effect  upon  being 
filed  with  the  derk.  No  express  provision  is  made  in  the  law 
providing  that  a  letter  of  resignation  shall  be  filed,  but,  like 
documents  which  are  required  to  be  filed,  the  delivery  thereof 
to  the  derk  of  the  board  of  supervisors,  he  being  the  officer 
designated  by  section  995  of  the  Political  Code  to  whom  the 
resignation  should  be  made,  constilated  the  filing  thereof. 
In  practice  the  filing  of  a  document,  so  far  as  concerns  the 
act  of  the  party,  consists  simply  in  placing  the  paper  in  the 
hands  of  the  derk  to  be  preserved  and  kept  by  him  in  his 
official  custody  as  an  archive  or  record  of  which  his  office  is 
the  repository,  subject  to  such  use  and  reference  thereto  as 
the  nature  of  the  document  contemplates.  While  it  is  usual 
for  the  derk  to  indorse  such  document,  giving  the  date  of  its 
delivery,  such  file-marks  are  but  evidence  of  the  fact  of  such 
delivery.  In  Tregambo  v.  Comanche  M.  and  M.  Co.,  57  Cal.  501, 
it  is  said:  ^'A  paper  in  a  case  is  said  to  be  filed  when  it  is  de- 
livered to  the  derk  and  received  by  him,  to  be  kept  with  the 
papers  in  the  cause.  .  .  .  Filing  a  paper  consists  in  present- 
ing it  at  the  proper  office,  and  leaving  it  there,  deposited 
with  the  papers  in  such  office.''  And  in  Edwards  v.  Orand, 
121  CaL  254,  [53  Pac.  796],  it  is  said:  ''An  instrument  is 
filed  for  reoord  when  it  is  deposited  in  the  proper  office,  with 
a  person  in  charge  thereof,  with  directions  to  record  it" 
Here,  there  was  no  eause,  and  hence  no  other  papers;  nor  is 
there  any  provision  requiring  the  resignation  to  be  recorded. 
Hence  the  ffling  was  complete  when  it  was  delivered  to  the 
proper  officer  and  by  him  received  for  the  purpose  for  which 
it  was  intended.  Neither  is  the  alleged  fact  that  the  derk, 
for  purposes  of  his  own,  suppressed  information  that 
Mahoney  had  resigned,  nor  the  fact  that  three  members  of 
the  board  of  supervisors  in  calling  the  special  meeting  stated 
that  it  was  for  the  purpose  of  accepting  Mahoney 's  resigna- 
tion, of  any  weight  in  determining  the  question,  since,  under 
the  foregoing  views,  it  in  obvious  that  neither  the  derk  by 
his  acts,  nor  the  board  of  supervisors,  could  compel  the  in- 
cumbent to  retain  the  office  against  his  will. 

Appellant  cites  section  879  of  the  Political  Code,  dedaring 
that  ''Every  officer  must  continue  to  discharge  the  duties  of 
his  office,  although  his  term  has  expired,  until  his  successor 
has  qualified,''  and  basing  his  argument  thereon,  insi^^ts 
there  could  be  no  vacancy,  since  under  the  provisions  of  thi& 
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gection  appellant  was  required  to  continue  in  office  until  hia 
tuccessor  was  qualified.  As  well  suggested  by  the  trial  judge, 
"counsel's  argument  would  lead  to  the  conclusion  that  there 
could  be  no  vacancy  until  a  successor  was  appointed,  and 
there  could  be  no  successor  appointed  until  there  was  a 
vacancy.*'  While  there  appears  to  be  a  conflict  of  authority 
as  to  whether  such  provision  as  that  contained  in  section  879 
is  applicable  in  the  case  of  a  resignation  of  a  public  officer 
where,  to  complete  the  same,  no  acceptance  thereof  'is  re- 
quired, the  decisions  of  our  own  supreme  court  seem  to 
justify  the  conclusion  that  the  provision  applies  not  only  to 
one  whose  term  has  expired,  but  as  well  where  the  incum- 
bency is  ended  by  resignation ;  the  continuance  in  office  being 
regarded  as  temporary ;  or,  as  stated  in  People  v.  Ward,  107 
Cal.  236,  [40  Pac.  538] :  "He  is  a  makeshift  merely,  locum 
ienens,  temporarily  filling  a  public  office  which  it  is  not  ex- 
pedient to  permit  to  stand  vacant  without  an  incumbent/' 
To  the  same  effect  is  People  v.  Nye,  9  Cal.  App.  148,  [98  Pac, 
241].  Hence,  conceding  that  one  who  has  tendered  his  resig- 
nation in  the  mode  prescribed  by  statute  to  take  effect  im- 
mediately, or,  as  here,  upon  the  delivery  of  the  document  to 
the  clerk,  may  nevertheless  hold  over  until  his  successor  is 
appointed,  such  fact  is  not  inconsistent  with  the  theory  that 
a  vacancy  exists  in  the  office  to  be  filled  by  the  appointing 
power. 
For  the  reasons  given,  the  judgment  is  affirmed* 

Gonrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  10,  1916. 
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[Grim.  Ko.  446.    (Seeoad  Appellato  District— Ma/  U,  19ie.] 

THE    PEOPLE,    Bespondent,    t.    PAT    CAVANAUGH, 

Appellant. 

Qbimikal  Law— Rafb— Instbuotxons— ItaJXTDiOAL  Ebbob  nr  BKrasuni. 
In  a  proseeution  for  rape,  where  the  testimonj  of  the  proaeeutriz 
way  eonflieting  as  to  whether  a  statement  which  she  claimed  the 
defendant  made  to  the  effect  that  he  was  an  oficer  and  was  about 
lo  arrest  her,  was  made  before  or  after  the  act  of  intercourse,  It 
was  prejudicial  error  for  the  court  to  refuse  to  instruct  the  jur/,  at 
the  request  of  the  defendant,  that  if  they  found  that  the  prosecutrix* 
consent  to  the  intercourse  was  obtained  because  of  her  belief  that 
the  defendant  was  an  oflieer  and  that  he  was  about  to  arrest  h«r 
for  alleged  intoxication,  and  not  because  of  threats  to  do  her  great 
bodily  injury,  the  defendant  was  entitled  to  an  acquittal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Gavin  W.  Craig,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Walton  J.  Wood,  Public  Defender,  and  Graham  F.  Put- 
nam, Deputy  Public  Defender,  for  Appellant 

TT.  S.  Webb,  Attorney-General,  and  Robert  M.  Qarfcap 
Deputy  Attorney-General,  for  Respondent 

JAMES,  J. — ^Defendant  was  convicted  of  the  crime  of  rape 
and  sentenced  to  serve  a  term  of  fourteen  years  in  the  peni- 
tentiary.  He  presented  a  motion  for  a  new  trial,  which  being 
denied,  an  appeal  was  taken  from  the  order  and  also  from  the 
judgment.  The  information  charged  that  the  crime  was  ao- 
complished  by  means  of  force,  and  that  the  prosecutrix  was 
prevented  from  resisting  because  of  threats  made  by  the  de- 
fendant that  he  would  kill  her;  that  defendant  exhibited  a 
loaded  revolver  and  pointed  it  at  the  head  of  the  prosecutrix 
as  an  evidence  of  his  ability  to  carry  out  his  threats.  The 
prosecutrix  was  a  married  woman  and  lived  with  her  four 
children  in  the  lower  part  of  the  city  of  Los  Angeles.  She 
testified  that  at  the  time  of  the  alleged  assault,  her  husband 
was  absent  in  another  part  of  the  state,  and  that  she  had  as  a 
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roomer  a  young  man  who  occupied  a  room  in  the  upper  por- 
tion of  the  house.  She  also  stated  that  at  the  time  of  the 
alleged  rape  a  lady  friend  was  visiting  her  and  was  present 
in  an  adjoining  room.  She  testified  that  she  went  to  the  door 
in  answer  to  defendant's  knock  and  that  he  made  inquiry  re- 
garding a  room,  claiming  that  he  wanted  to  rent  one,  and 
that  after  showing  him  through  two  rooms,  and  while  in  one 
of  the  bedrooms,  defendant  caught  her  by  the  arm,  drew  a 
revolver,  and  threatened  to  shoot  her  if  she  made  any  outcry 
and  did  not  consent  to  his  proposal ;  that  he  forced  her  over 
upon  a  bed  and  thereupon  had  sexual  intercourse  with  her. 
She  further  testified  that  after  the  act  had  been  accomplished 
she  went  into  the  kitchen;  that  he  came  with  her  and  that 
while  she  was  busy  about  her  toilet  he  talked  to  her.  She 
further  testified  that  defendant  claimed  to  be  an  officer,  and 
said  that  he  had  been  sent  by  the  chief  of  police  to  arrest  the 
prosecutrix  for  intoxication.  She  further  testified  that  de- 
fendant returned  twice  that  day,  once  in  the  early  part  of 
the  evening,  and  the  last  time  at  about  11  o'clock  that  night. 
She  stated  that  she  made  no  immediate  complaint  to  anyone 
regarding  the  conduct  of  the  defendant,  and  on  the  occasion 
of  each  of  his  later  visits  she  admitted  him  into  the  house 
and  talked  with  him.  Her  excuse  for  so  doing  was  that 
she  believed  that  he  was  an  officer  and  would  make  trouble 
for  her  if  she  did  not.  At  the  time  of  his  arrest  it  was  found 
that  defendant  did  have  some  sort  of  a  star,  such  we  assume 
as  might  be  worn  by  an  officer,  and  that  he  had  carried  a 
revolver. 

When  this  case  was  first  considered  an  opinion  was  written 
ordering  that  the  judgment  and  order  be  affirmed.  Upon 
application  thereafter  made,  a  rehearing  was  granted.  One 
of  the  chief  errors  claimed  to  have  been  committed  by  the 
trial  court  was  in  refusing  to  give  an  instruction  offered  by 
the  defendant,  advising  the  jury  that  if  they  found  that  the 
prosecutrix'  consent  to  the  intercourse  was  obtained  because 
of  her  belief  that  the  man  was  an  officer  and  would  arrest 
her,  and  not  because  of  the  threats  to  do  her  great  bodily  in- 
jury, defendant  was  entitled  to  an  acquittal.  Treating  of 
that  point  in  our  former  opinion,  we  said:  ''No  fault  can  be 
found  with  this  instruction  as  to  the  correctness  of  the  law 
announced  therein,  but  the  evid«>nce  was  such  as  to  authorize 
the  court  to  refuse  it    The  testimony  of  the  prosecutrix  was 
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that  no  statement  was  made  hy  appellant  prior  to  the  com- 
pletion of  the  act  of  intercourse  to  the  effect  that  he  was  an 
officer,  bufiall  of  that  was  said  afterwards.  .  .  .  Had  the  tes- 
timony shown  that  before  or  at  the  time  the  assault  was  com- 
mittedy  one  of  the  threats  made  by  appellant  had  been  that 
he  would  or  was  about  to  arrest  the  prosecutrix,  then  the  in- 
struction would  have  been  pertinent  and  timely  and  we  think 
it  would  have  been  error  to  refuse  it"  We  have  re-examined 
the  testimony  given  by  the  prosecutrix.  As  stated  in  the 
former  opinion,  she  did  finally  say  that  the  alleged  state- 
ments made  by  the  defendant,  to  the  effect  that  he  was  an 
officer  and  would  arrest  her,  were  made  after  the  intercourse 
had  been  had.  It  is  insisted,  however,  that,  inasmuch  as  the 
witness  at  first  stated  that  the  defendant  made  his  claim  of 
being  an  officer  and  his  threat  of  arrest  at  the  time  the  wit- 
ness alleged  he  pulled  the  gun  and  before  the  intercourse 
occurred,  notwithstanding  that  she  contradicted  this  finally, 
it  was  a  matter  for  the  jury  to  say  and  determine  as  to  which 
of  her  statements  they  would  believe.  We  are  inclined  to 
adopt  this  view  as  being  the  correct  one  to  be  taken,  and  with 
that  conclusion  in  mind,  it  appears  dear  that  the  instruction 
offered  by  the  appellant  should  have  been  given.  And  we 
think  the  error  was  prejudiciaL  The  general  statement  of 
the  prosecutrix  showed  marks  of  improbability.  It  is  hardly 
consistent  with  the  attitude  of  a  woman  who  has  been,  at  the 
point  of  a  revolver,  compelled  to  submit  to  the  embraces  of 
an  assailant,  that  no  complaint  should  have  immediately  been 
made,  and  that  twice  on  the  same  day  the  prosecutrix  should 
have  admitted  the  same  man  to  her  house  and  there  con- 
versed with  him.  An  occurrence  such  as  the  prosecutrix 
described  would  most  naturally  seem  to  call  for  immediate 
complaint  and  the  denunciation  of  the  perpetrator  at  the 
earliest  possible  moment  AH  of  these  reflections  give  color 
to  the  daim  of  the  public  defender,  who  appeared  for 
the  defendant  in  this  case  at  the  trial,  that  the  prosecutrix 
did  consent  to  the  act  of  intercourse  under  the  belief  that 
Cavanaugh  was  a  peace  officer  and  for  the  purpose  of  pur- 
chasing immunity  from  arrest  or  molestation  by  him.  The 
mere  threat  to  arrest  her  would  not  be  a  threat  to  use  such 
force  and  violence  as  are  described  in  section  261  of  the  Penal 
Code.  Defendant  on  his  part  admitted  that  the  act  of  inter- 
tourse  had  taken  place  between  him  and  the  prosecutrix,  and 
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testified  that  tlie  prosecutrix  might  have  inferred  that  he  was 
an  officer;  that  he  went  to  her  house  at  the  request  of  a  rela- 
tive of  hers  to  endeavor  to  persuade  her  not  to  continue  her 
drinking  habits,  and  that  she  placed  her  arms  around  his 
neck,  and  told  him  not  to  say  anything  about  it,  and  she 
would  do  better  and  would  consent  to  anything  he  wanted, 
and  that  thereupon  she  voluntarily  offered  to  have  intercourse 
with  him.  It  would  seem  natural  that  the  jury  would  con- 
demn the  attitude  adopted  by  the  defendant  in  allowing  the 
prosecutrix  to  assume  that  he  was  an  officer,  if  they  so  be- 
lieved, and  in  that  state  of  the  case  it  became  important  to 
the  defendant  to  have  the  jury  fully  advised  that  he  could 
not  be  convicted  of  the  crime  charged  solely  because  of  any 
belief  on  the  part  of  the  prosecutrix  that  he  was  an  officer 
and  would  arrest  her  unless  she  gave  her  consent  to  the  act. 

In  their  general  substance  the  instructions  as  given  by  the 
trial  judge  appear  to  have  correctly  stated  the  law.  We  think 
that  because  of  the  one  error  specified,  however,  that  the  ap- 
pellant is  entitled  to  a  new  trial. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred* 


[Grim.  No.  47t.    Seeond  AppeHate  Dirtriet.— May  11,  19ie.] 

THE  PEOPLE,  Bespondent,  ▼.  IJ.  R.  McLEOD,  Appellant. 

CiaMiNAL  Law— Pebjuet — Tausm  Statbhsnt  dt  Answib— Authoutt 
or  NOTABT. — ^In  a  proseeution  for  perjury  based  upon  an  alleged 
false  statement  in  a  verifled  answer  in  a  eiyil  suit,  the  defense 
that  the  notary  who  took  the  affidavit  was  not  shown  to  be  qualified 
beeause  it  was  not  proven  that  he  had  given  the  bond  required  by 
law,  althongh  his  eommission  and  oath  of  office  were  introduced 
in  evidence,  cannot  be  maintained,  as  his  act  in  administering  the 
oath  wonld  be  valid  as  the  aet  of  a  d^foifto  officer. 

Id.— Pboov  ow  Sionatubs.— The  teetimony  of  the  notary  that  he  had 
•een  the  defendant  write,  and  that  in  his  opinion  the  signature 
attached  to  the  affidavit  in  question  was  that  of  the  defendant,  was 
sufficient  proof  of  the  genuineness  of  the  signature;  and  the  cer- 
tilieate  of  the  notary^that  is  the  jurat  attached  to  the  affidavit — 
was  also  suffiicieBt  to  famish  prima  faci$  tvidenee  of  the  making 
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of  the  affidayit  ia.  tlie  manner  charged,  tlM  notary's  aet  being  authen- 
ticated by  his  effieial  seaL 
Id. — Argument  or  Distbict  Attormxt — Statbmxmt  that  Eyipsncb  of 
PBOSEOunoN  IB  UNOONTBADiOTKD.^In  a  proeecntion  for  perjury  it  ia 
not  mieeonduet  on  the  part  of  the  distriet  attorn^  in  hiB  argument 
to  state  that  the  testimony  of  the  ehief  witness  for  the  prosecution 
is  uncontradicted,  he  also  stating  that  the  defendant  was  not  com- 
pelled to  take  the  stand,  wher«  there  had  been  no  tvidsnee  offered 
in  defense. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  Los 
Angelei  County,  and  from  an  order  deiqring  a  new  trial. 
Gavin  W.  Craig,  Judge. 

The  f  aots  are  stated  in  the  opinion  of  the  court 

Balph  F.  Graham,  and  Bussell  Graham,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  IL  Glaring 

Deputy  Attorney-General,  for  Respondent 

JAMES,  J. — ^Appellant  was  convicted  of  the  crime  of  per- 
jury. An  appeal  is  taken  from  the  judgment  of  imprison- 
ment and  from  the  order  denying  a  motion  for  a  new  trial. 
The  alleged  false  statements  appeared  in  an  answer  filed  1^ 
appellant  to  a  complaint  in  a  civil  action  then  pending 
against  him  in  the  superior  court  of  Los  Angeles  County. 
This  answer  bore  an  affidavit  of  verification  in  the  usual  form 
from  which  it  appeared  that  the  defendant  there,  this  appel- 
lant, made  oath  to  the  same  on  the  first  day  of  May,  1914, 
before  Fred  W.  Heatherly,  a  notary  public  in  and  for  the 
county  of  Los  Angeles.  It  is  6iai  claimed  that  there  was  no 
sufficient  proof  that  Heatherly  at  the  time  the  oath  was  ad- 
ministered was  a  qualified  notary  public.  Heatherly  was 
called  as  a  witness.  The  question  was  asked  him  as  to  whether 
he  was  at  the  time  specified  in  the  affidavit  a  notary  public, 
to  which  question  an  objection  was  sustained.  Whereupon 
the  commission  issued  by  the  Governor  of  the  state  appoint- 
ing the  said  Heatherly  as  a  notary  public,  which  commission 
was  dated  April  26,  1913,  was  introduced  in  evidence.  There 
was  also  introduced  in  evidence  the  record  of  the  county  derk 
of  Los  Angeles  County  showing  that  Heatherly  had  taken 
and  subscribed  the  oath  of  office  in  due  form.    The  fault 
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found  with  thi«  proof  was  that  no  showing  was  made  that 
the  notary  had  ever  given  the  bond  required  by  the  statute. 
The  absence  of  this  proof  we  do  not  think  was  available  to 
sustain  the  point  made  by  the  appellant,  for  the  reason  that, 
assuming  that  no  such  bond  was  given,  the  acts  of  Heatherly 
would  be  valid  as  the  acts  of  a  da  facto  officer.  It  has  been 
80  expressly  held  in  other  jurisdictions.  {Keeney  v.  Leoi  and 
Lyon,  14  Iowa,  464.)  The  question  there  arose  as  to  the  ad- 
missibility of  depositions  taken  before  a  notary  before  he  had 
performed  all  the  acts  of  qualification  after  appointment. 
The  depositions  were  ruled  out  by  the  trial  court,  which  rul- 
ing was  reversed  on  appeal,  and  it  was  held  that  the  notary 
as  a  de  facto  officer  was  authorized  to  take  depositions.  To 
be  sure,  it  is  remarked  in  that  case  that  the  court  did  not  de- 
termine whether  the  witnesses  whose  depositions  were  taken 
could  for  false  swearing  be  convicted  of  perjury.  That  such 
a  conviction  would  necessarily  be  sustained  seems  plain ;  other- 
wise no  validity  could  be  attached  to  the  acts  of  the  notary 
de  facto.  The  depositions  were  admissible  as  statements  made 
under  oath,  or  they  were  not  admissible  at  alL  A  case  not 
direct  to  this  point,  but  of  incidental  argumentative  weight, 
is  that  of  Reavi8  v.  CoweU,  56  Cal.  588. 

Further  objection  is  made  that  there  was  no  sufficient  proof 
as  to  the  signature  of  appellant  to  the  affidavit  of  verifica- 
tion, or  as  to  his  having  taken  the  oath  certified  by  the  notary. 
It  appeared  by  Heatherly 's  testimony  that  he  was  the  at- 
torney for  appellant  in  the  particular  action  in  which  the 
verified  answer  referred  to  was  filed.  Heatherly  was  indeed 
vague  in  his  statements  as  to  what  transpired  upon  the  tak- 
ing of  the  verification  of  the  answer.  He  stated  that  he  had 
no  independent  recollection  of  the  facts,  and  that  the  pres- 
ence of  his  certificate  and  signature  were  the  only  matters 
which  suggested  to  him  any  connection  with  the  transaction. 
He  did,  however,  state  that  he  had  seen  the  appellant  write, 
and  gave  it  as  his  belief,  or  opinion,  that  the  signature  at- 
tached to  the  affidavit  was  that  of  this  appellant.  That  tes- 
timony, we  think,  aside  from  the  weight  to  be  given  to  the 
certificate  itself,  was  sufficient  to  furnish  some  evidence  of 
the  fact  that  appellant  subscribed  the  affidavit  (Code  Civ. 
Proc,  sec.  1943.)  And  we  think  further  that  the  certificate 
of  the  notary— that  is,  the  jurat  attached  to  the  affidavit — 
was  sufficient  to  furnish  prima  facie  evidence  of  the  making 
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of  the  afRdavit  by  McLeod,  in  the  manner  charged.  (Bald- 
win  V.  Bomheimer,  48  Cal.  433.)  The  acts  of  a  notary  pub- 
lic authenticated  by  his  official  seal,  as  was  the  affidavit  in 
this  case,  when  performed  within  the  line  of  the  duties  ap- 
pertaining to  his  office,  are  accepted  as  first  instance  proof 
by  the  courts  and,  unless  contradicted,  may  be  sufficient. 
There  was  no  evidence  offered  on  the  part  of  defendant  tend- 
ing to  prove  that  he  did  not  make  the  affidavit  and  take  the 
oath  as  the  notary's  certificate  gave  evidence  of.  The  fact 
that  it  was  shown  without  dispute  and  sufficiently  that  the 
notary  was  the  attorney  for  the  appellant  in  that  case,  and 
that  the  verified  answer  was  filed  and  used  therein,  were  cir- 
cumstances which  were  of  some  corroborative  value  in  mak- 
ing out  proof  of  those  elements  of  the  charge  which  have  here- 
inbefore been  discussed. 

As  to  the  sufficiency  of  the  evidence  going  to  show  the  fal- 
sity of  the  matters  set  out  in  the  verified  answer,  we  are  sat- 
isfied that  the  proof  was  such  as  to  authorize  a  verdict  of 
guilty.  There  was  evidence,  both  direct  and  circumstantial, 
which  furnishes  support  to  all  of  the  conclusions  which  the 
jury  was  required  to  make  before  returning  the  verdict  which 
it  did. 

It  is  claimed  that  the  district  attorney  in  his  argument  to 
the  jury  transcended  a  right  of  the  defendant  when  he  made 
reference  to  the  fact  that  no  evidence  had  been  introduced  in 
opposition  to  that  furnished  by  the  prosecution.  Herein  it  is 
claimed  that  as  the  defendant  was  not  compelled  to  be  a  wit- 
ness, any  reference  to  that  fact  by  the  prosecutor  in  argu- 
ment was  prejudicial  to  his  right  to  a  fair  trial.  The  remark 
objected  to  consisted  of  this  statement  by  the  deputy  district 
attorney:  "Mr.  Brennan's  [referring  to  the  chief  witness  for 
the  prosecution]  statement  is  uncontradicted.  The  defend- 
ant does  not  have  to  take  the  stand.''  The  district  attorney 
was  perfectly  justified  in  his  assertion  that  the  testimony  of 
the  prosecution  was  uncontradicted,  for  there  had  been  no 
evidence  offered  in  defense.  His  further  statement  that  the 
defendant  was  not  obliged  to  take  the  stand  on  his  own  behalf 
was  merely  a  declaration  as  to  the  law  and  was  favorable  to 
the  defendant.  Furthermore,  at  the  defendant's  own  request, 
the  court  gave  an  instruction  to  the  jury  which  embodied  this 
statement:  ''The  defendant  is  not  required  to  prove  his  inno- 
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cenee,  nor  is  he  required  to  take  the  stand  as  a  witness  him- 
self, unless  he  desires  so  to  do.  .  .  .** 

An  examination  of  the  record  and  of  the  points  urged  hj 
counsel  for  the  appellant  does  not  disclose  any  error  which 
warrants  a  judgment  of  reversal. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  eonenrvad. 


[dr.  Ne.  1484.    FInt  AppeDate  Dtetriet— May  11,  1916.] 
E.  J.  BLOSSOM,  Appellant,  ▼.  C.  W.  WALLBB,  Respondent 

Chanob  or  Venus— ComnnniNGi  or  Witnbssss— Disobetion  or  Oou»r. 
A  motioB  for  a  ebange  of  Ttniie  groimded  upon  the  eonYenienfle  of 
witnesses  rests  hi  the  diseretion  of  the  trial  eoort,  the  exercise  of 
whieh  win  not  be  disturbed  in  the  absence  of  a  showing  of  its 
abase;  and  it  b  settled  that  a  mere  preponderance  in  the  number 
of  witnesses  claimed  to  be  necessary  to  the  moving  party,  does  not 
entirely  control  the  exercise  of  the  conrfs  discretion;  regard  may 
be  given  to  the  character  of  the  proposed  testimony,  and  the  conrt 
may  therefore  determine  for  itself  from  the  showing  made  whether 
or  not  there  be  any  necessity  for  the  testimony  of  any  or  all  of  the 
desired  witnesses. 

Id. — Opposition  to  Motion— 49tiptjlation  as  to  Facts. — Stipalations 
admitting  facts  allegtfd  in  the  pleadings  may  properlj  be  reeeived 
in  opposition  to  a  motion  for  change  of  venue  made  upon  the  ground 
of  the  convenience  of  witnesses,  and  where  a  stipulation  in  a  case 
has  the  effect  of  eliminating  the  defendant's  cause  of  action  for 
damages,  as  pleaded  in  his  cross-complaint,  and  consequently  the 
plaintiff  would  not  have  been  put  to  the  necessitj  of  producing 
witnesses  to  testify  in  his  behalf  upon  that  phase  of  the  case,  there 
is  no  abuse  of  discretion  in  denying  plaintiff's  motion  for  a  change 
of  venue  in  so  far  as  the  order  made  involved  the  issues  raised  by 
the  cross-complaint. 

Id.— ISSUBS  lifADS  BT  COMPLAINT  AND  AN8WBB— TbSTIMONT  OP  PLAIN- 

Tipp  AND  Dependant  Only  Nbobsbaet — ^Fbopbb  Denul  or  MonoN. 
On  a  motion  for  a  change  of  venue  made  by  the  plaintiff  on  the 
ground  of  convenience  of  witnesses,  where  a  stipulation  of  the 
defendant  admitted  facts  set  up  in  the  cross-complaint  which,  in 
effect,  eliminated  the  issues  raised  therein,  and  it  appeared  that  the 
issues  raised  by  the  complaint  and  answer  depended  largely  upon 
tho  testimony  of  plaintiff  and  defendant  alone^  between  whom  tha 
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eonvenienee  of  attending  the  trial  wonld  not  be  a  factor,  and  It 
did  not  appear  that  the  sho?ring  made  on  behalf  of  plaintiif  compels 
the  coneluaion  that  the  greater  convenience  of  the  witnesses  gen- 
eralty  would  be  lerred  by  a  trial  of  the  action  in  the  county  of 
plaintiff's  residence,  the  roling  of  the  trial  eonit  denying  the  motion 
will  not  be  disturbed  on  appeaL 

APPEAL  from  an  order  of  the  Superior  Court  of  tlie  City 
and  County  of  San  Francisco  denying  a  motion  for  a  change 
of  place  of  trial.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  T.  Matlock,  Jr.,  and  W.  W.  Bedford,  for  AppeUant 

Sterling  Carr,  and  McCoy  ft  Cans,  for  Respondent 

LENNON,  P.  J. — This  action  for  damages  for  an  aUeged 
breach  of  contract  was  instituted  in  the  superior  court  of 
Tehama  County.  The  defendant's  motion  for  a  change  of 
venue  to  the  city  and  county  of  San  Francisco,  the  place  of 
his  residence  at  the  time  of  the  commencement  of  the  action, 
was  granted.  The  defendant  answering,  denied  all  of  the 
material  allegations  of  the  plaintiff's  complaint,  and,  cross- 
complaining,  prayed  for  damages  claimed  to  have  been  suffered 
by  him  because  of  the  plaintiff's  failure  to  keep  the  terms  of 
the  contract  imposed  upon  him.  In  due  course  plaintiff  made 
a  motion  that  the  action  be  transferred  to  the  superior  court 
of  Tehama  County  for  trial  upon  the  ground  of  the  conven- 
ience of  witnesses,  supporting  the  motion  by  his  own  affidavit. 
Therein  the  plaintiff  set  forth  the  names  of  certain  witnesses 
residing  in  or  in  the  vicinity  of  Tehama  County,  and  averred 
that  it  was  his  intention  to  call  them  as  witnesses  in  his  behalf, 
and  that  they  would  testify  in  a  particular  way  to  certain 
matters  and  things  which  apparently  were  material  and 
relevant  only  to  the  issues  raised  by  the  defendant's  cross- 
complaint.  In  reply  the  defendant  filed  his  affidavit  denying 
generally  all  the  material  averments  of  the  plaintiff's  affidavit, 
and  in  particular  den3dng  that  the  parties  named  as  pros- 
pective witnesses  for  the  plaintiff  would  testify  in  his  favor, 
as  stated  in  his  affidavit  The  affidavit  of  the  defendant 
showed  further  that  in  support  of  his  case  he  would  rely 
upon  the  testimony  of  several  witnesses  to  material  matten 
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who  resided  in  San  Francisco.  The  defendant  alio  ffled  affi- 
davits by  several  persons,  upon  whom  the  plaintiff  claimed 
to  rely  for  testimony  favorable  to  him,  to  the  effect  that  they 
had  not  been  spoken  to  by  the  plaintiff  upon  the  subject  of 
the  controversy  in  suit  and  would  not  testify  as  stated  in  his 
affidavit,  but,  on  the  contrary,  would  testify  to  facts  favorable 
to  the  defendant.  The  defendant  also  presented  the  affidavit 
of  a  third  person  which  tended  to  show  that  the  remaining 
witnesses  designated  in  the  affidavit  of  the  plaintiff,  and  relied 
upon  hy  him  for  testimony  favorable  to  his  side  of  the  case, 
either  upon  the  issues  raised  by  the  pleadings  generally,  or 
those  raised  by  the  cross-complaint,  had  not  been  approadbed 
by  the  plaintiff,  and  would  not  testify  as  he  had  expected. 
Supplementing  these  affidavits  the  defendant  offered,  and 
there  was  received  in  evidence  upon  the  hearing  of  the  motion, 
his  written  stipulation  which,  upon  the  condition  that  the 
action  be  tried  in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  admitted  as  true  certain  facts  involved  in 
the  issues  raised  by  the  cross-complaint  The  defendant  at 
the  same  time  offered  to  stipulate  and  admit  that  a  certain 
fact  upon  which  he  relied  in  support  of  one  item  of  his  dam- 
age resulting  from  the  plaintiff's  alleged  breach  of  the  con- 
tract, did  not  exist  as  it  was  pleaded  in  his  cross-complaint. 
To  the  showing  thus  made  by  the  defendant  the  plaintiff  made 
no  reply.  The  motion  was  denied,  and  the  appeal  is  from 
the  order  thus  made. 

A  motion  for  a  change  of  venue  grounded  upon  the  con- 
venience of  witnesses  rests  in  the  discretion  of  the  trial  court, 
the  exercise  of  which  will  not  be  disturbed  in  the  absence  of  a 
showing  of  its  abuse;  and  it  is  setUed  that  a  mere  preponder- 
ance in  the  number  of  the  witnesses  claimed  to  be  necessary 
to  the  moving  party  does  not  entirely  control  the  exercise  of 
the  court's  discretion.  Regard  may  be  given  to  the  character 
of  the  proposed  testimony;  and  the  court  may  therefore  de- 
termine for  itself  from  the  showing  made  whether  or  not  there 
be  any  necessity  for  the  testimony  of  any  or  all  of  the  desired 
witnesses.  {Tait  v.  Midvxty  etc.  OU  Co.,  28  Cal.  App.  107, 
[151  Fac  378] ;  Pascoe  v.  Baker,  158  CaL  232,  [110  Pac.  815]  ; 
Bird  V.  Utica  etc.  Co.,  2  Cal.  App.  672,  [86  Pac.  509].)  Stip- 
ulations  of  the  character  proposed  in  the  present  case  may 
properly  be  received  in  opposition  to  a  motion  for  a  change 
of  venue  made  upon  the  ground   of  the  convenience  of 
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witnesses.  The  stipulations  of  the  defendant,  if  accepted, 
would  in  effect  have  eliminated  the  defendant's  cause  of  action 
for  damages  as  pleaded  in  his  cross-complaint,  and  con- 
sequently the  plaintiff  would  not  have  been  put  to  the  neces- 
sity of  producing  witnesses  to  testify  in  his  behalf  upon  that 
phase  of  the  case.  This  being  so,  it  cannot  be  said  that  the 
trial  court  abused  its  discretion  in  so  far  as  the  order  made 
involved  the  issues  raised  by  the  cross-complaint  (Schilling 
T.  Buhns,  139  Cal.  611,  [73  Pac.  431] ;  Stockton  Combined 
Harvester  etc.  Works  v.  Houser,  103  Cal.  377,  [37  Pac.  179] ; 
MiUer  dt  Lux  v.  Kern  County  Land  Co.,  140  Cal.  132,  [73  Pae. 
836].) 

With  the  issues  raised  by  the  cross-complaint  eliminated 
there  would  have  remained  for  determination  only  the  issues 
raised  by  the  complaint  and  the  answer;  and  upon  an  analysis 
of  the  showing  made  for  and  against  the  motion  it  is  apparent 
to  us  that  the  determination  of  the  latter  issues  would  depend 
largely  upon  the  testimony  of  the  plaintiff  and  defendant. 
As  between  these  the  inconvenience  of  attending  the  trial 
would  not  be  a  factor;  and  in  so  far  as  the  testimony  of  other 
witnesses  might  be  necessary  to  the  determination  of  those 
issues,  we  are  not  satisfied  that  the  showing  made  upon  behalf 
of  the  plaintiff  compels  the  conclusion  that  the  greater  con- 
venience of  the  witnesses  generally  would  be  served  by  a  trial 
of  the  action  in  the  county  of  the  plaintiff's  residence. 

The  order  appealed  from  is  afSjrmed. 

Biehards,  J.,  and  Kerrigan,  J.,  coneured. 


[Grim.  No.  858.    Third  Appellate  Distriet.— May  18,  1918.] 

In  the  Matter  of  the  Application  of  EDWARD  LONG,  for  a 
Writ  of  Habeas  Corpus. 

Habeas  Cobpus — Judgment — Jubisdiotion  or  Oottbt— -ABinssiBnjTT  of 
Bbgobds. — On  a  hearing  nnder  a  writ  of  habeas  eorpuSf  the  records 
of  the  proeeedin£fs  of  the  eonrt  rendering  the  jndgmenty  under 
whieh  the  petitioner  is  held  by  the  sheriff,  at  the  time  of  prononnee> 
ment  of  judgment,  may  be  eonsidered  for  the  purpose  of  ascertais- 
tng  whether  the  judgment  was  or  was  not  one  whieh  the  eooit  had 
Jvrisdietion  to  render  against  the  aeeustfd* 
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Id. — OwwiCE  OF  Writ  of  Habeas  Cobpus. — The  siDgle  queBtion  snbmitted 
by  ft  proeeeding  in  habeas  corpus  is  always  one  of  jurisdiction,  and 
if  it  appears  that  it  was  within  the  lawful  jurisdiction  of  the 
eonrt  or  tribunal  to  do  the  act  or  pronounce  the  judgment  assailed 
through  auch  ft  proeeeding,  then  the  inquiry  la  at  an  end,  even  though 
it  be  made  to  appear  that  the  court  or  the  tribunal  in  doing  the 
aet  or  pronouncing  the  judgment  committed  irregularities  or  errors 
which,  OB  ftppealy  might  b«  held  sufficient  to  vitiate  the  act  or 
Judgment. 

lb. — FowxB  OF  GouBT  TO  GoBBEOT  JuDGMBNT. — Where  a  court  has  pro- 
nounced an  illegal  judgment,  or  ft  judgment  illegally,  in  a  case 
of  which  it  has  jurisdiction  under  the  law,  such  court  may  thereafter 
and  before  execution  of  such  judgment  is  commenced,  set  the  same 
aside  ftnd  pronounce  a  legal  judgment,  or  a  judgment  in  conformity 
with  the  requirements  of  the  law. 

la^^lLLEOAL  Sale  of  Li()uob-^udomeni>— iBBEGinJLBiTr  m— When  not 
SuBJEOT  TO  Attack  on  Habeas  Cobpus. — ^A  party  who  has  been 
convicted  of  selling  alcoholic  liquors  in  no-license  territory,  and 
llrst  sentenced  to  imprisonment  in  the  county  jail  for  the  term  of 
ninety  days  and  immediately  delivered  to  the  custody  of  the  sheriif, 
cannot  be  discharged  on  haibe<u  corpus  upon  the  expiration  of  such 
term  upon  the  ground  that  the  day  after  such  judgment  was  pro- 
nounced a  second  judgment  sentencing  the  defendant  to  imprison- 
ment in  the  county  jail  for  the  term  of  five  months  was  rendered, 
there  being  no  showing  that  the  first  judgment  was  not  illegal  in 
snbstance  or  form,  and  it  not  being  shown  that  a  certified  copy  of 
the  first  judgment  was  furnished  to  the  sheriff  under  which  he 
held  the  prisoner. 

APPLICATION  for  a  Writ  of  Habeas  Corpns  originafly 
made  to  the  District  Court  of  Appeal,  for  the  Third  Appellate 
District,  directed  to  the  Sheriff  of  Solano  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Paul  C.  Harlan,  for  Petitioner. 

Arthur  Inndauer,  for  Respondent 

HART,  J. — ^The  petitioner  claims  that  he  is  unlawfully  re- 
strained of  his  liberty  by  the  sheriff  of  Solano  County,  and 
asks  that  he  be  released  from  such  restraint  through  the  writ 
of  habeas  corpus. 

Because  of  the  absence  of  the  other  justices  of  this  court, 
the  writ  was  made  returnable  before  me. 
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The  general  contention  is  tliat  the  said  sheriff  is  holding  the 
petitioner  in  his  custody  and  in  confinement  in  the  county  jail 
of  the  county  named  under  a  commitment  based  on  a  void 
judgment. 

The  petition  alleges  that  the  petitioner  was,  on  the  seven- 
teenth day  of  January,  1916,  regularly  sentenced  by  the 
superior  court  in  and  for  the  county  of  Solano,  to  imprison- 
ment in  the  county  jail  of  said  county  for  the  term  of  ninety 
days  for  selling  alcoholic  liquor  within  no-license  territory  in 
said  county;  that,  immediately  upon  being  sentenced,  the 
petitioner  was  delivered  to  the  custody  of  the  sheriff  of  said 
county  and  by  him  was  confined  in  the  county  jail  under  said 
judgment  or  sentence;  that  ''said  sentence  commenced  to  run 
and  said  Edward  Long  commenced  to  serve  and  undei^o  said 
sentence  on  said  January  17,  1916,  and  has  been  continuously 
ever  since  said  January  17, 1916,  and  is  now,  imprisoned  and 
confined  in  said  county  jail ;  that  said  Edward  Long  has  served 
more  than  the  said  ninety  days'  sentence,  and  is  now,  and  has 
been,  ever  since  April  17,  1916,  restrained  of  his  liberty  by 
said  sheriff  as  aforesaid,  in  said  county  jail,  without  legal 
warrant  or  excuse  or  authority."  The  return  of  the  sheriff  to 
the  writ  consists  of  the  commitment  upon  which  he  holds  the 
petitioner  in  custody,  and  which  is  a  duly  certified  copy  of 
the  judgment  rendered  and  entered  against  the  petitioner  by 
the  superior  court  of  Solano  County.  Said  commitment,  after 
setting  forth  the  title  of  the  court  and  cause,  and  designating 
the  offense  of  which  the  petitioner  was  by  the  information  ac- 
cused, recites:  ''The  district  attorney,  with  the  defendant, 
came  into  court  The  defendant  waa  duly  informed  by  the 
Court  of  the  nature  of  the  information  filed  on  the  17th  day 
of  January,  1916,  charging  him  with  the  crime  of  selling 
liquor  in  No-license  Territory,  committed  on  the  11th  day  of 
January,  1916,  of  his  arraignment  and  plea  of  guilty  as 
charged.  The  defendant  was  then  asked  if  he  had  any  legal 
cause  to  show  why  judgment  should  not  be  pronounced  against 
him,  to  which  he  replies  that  he  has  none.  And  no  sufficient 
cause  being  shown  or  appearing  to  the  Court,  thereupon  the 
Court  rendered  its  judgment :  That,  whereas,  the  said  Edward 
Long,  having  been  duly  convicted  in  this  Court  of  the  crime 
of  selling  liquor  in  No-License  Territory,  it  is,  therefore, 
ordered,  adjudged  and  decreed  that  the  said  Edward  Long  be 
punished  by  imprisonment  in  the  county  jail  of  Solano  County 
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for  the  term  of  five  monthji  and  that  he  pay  a  fine  of  one 
hundred  dollars.  The  defendant  waa  then  remanded  to  the 
Sheriff  of  Solano  County  to  be  by  him  so  imprisoned." 

The  return  waa  not  formally  traversed  or  controverted  or 
demurred  to.  The  petitioner,  however,  filed  and  introduced 
in  evidence  a  certified  copy  of  certain  entries  made  by  the 
clerk  of  the  trial  court  in  the  criminal  register  of  said  court, 
disclosing  that  a  judgment  of  imprisonment  for  ninety  days 
in  the  county  jail  of  Solano  Ciounty,  and  a  fine  of  fifty  dollars, 
had  been  pronounced  against  the  petitioner  prior  to  the  time 
at  which  the  judgment  under  which  he  is  now  undergoing 
punishment  waa  pronounced. 

At  the  hearing  before  me,  evidence,  oral  and  documentary, 
relating  to  the  proceedings  involving  the  rendition  of  both 
the  first  and  second  judgments,  was  offered  and  objected  to 
by  the  district  attorney  of  Solano  County,  representing  the 
respondent,  and  by  the  attorney  for  the  petitioner.  These 
objections  (by  the  district  attorney)  were  based  upon  the 
ground  that  a  judgment  in  a  criminal  case,  valid  on  its  face, 
cannot,  in  a  collateral  proceeding,  be  impeached  by  evidence 
de  hors  the  judgment  or  the  record  itself. 

My  conclusion  is  that  the  record  of  the  proceedings  as  made 
in  the  court  below  at  the  time  of  the  pronouncement  of  judg- 
ment may  be  considered  for  the  purpose  of  ascertaining 
whether  the  judgment  under  which  the  petitioner  is  now  being 
held  was  or  was  not  one  which  the  court  had  jurisdiction  to 
render  against  the  accused.  (Ex  parte  Dela,  25  Nev.  346,  [83 
Am.  St.  Rep.  603,  60  Pac.  217],  and  cases  therein  cited.) 

The  offense  to  which  the  petitioner  pleaded  guilty,  and  for 
which  he  is  now  undergoing  the  imprisonment  of  which  he 
here  complains,  consisted  of  his  violation  of  the  local  option 
law  passed  by  the  legislature  of  1911.     (Stats.  1911,  p.  599.) 

Section  19  of  said  act  prescribes  the  following  penalties  for 
the  violation  of  the  provisions  thereof: 

"Any  person  violating  any  of  the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  six  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
seven  months,  or  by  both  such  fine  and  imprisonment;  but 
any  person  found  guilty  of  violating  any  of  the  provisions  of 
this  act,  by  conviction  for  an  offense  committed  after  a  pre- 
vious conviction  under  this  act,  shall  be  punished  by  a  fine  not 
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exceeding  six  hundred  dollars  nor  less  than  one  hundred  dol- 
lars, and  by  imprisonment  in  the  county  jail  not  exceeding 
seven  months,  nor  less  than  one  month." 

It  will  be  observed  that,  by  the  foregoing  section,  the  court 
is  authorized  to  impose  a  heavier  penalty  in  the  case  of  a  prior 
conviction  of  the  accused  of  the  crime  of  violating  the  pro- 
visions of  said  statute. 

The  specific  contention  of  the  petitioner  is:  1.  That,  since 
there  is  no  allegation  in  the  information  of  a  prior  conviction 
of  the  petitioner  of  an  offense  against  the  statute  in  question, 
the  court  was  without  jurisdiction  to  pronounce  against  him 
a  sentence  conformably  to  the  theory  of  a  prior  conviction. 
2.  That,  when  the  court,  on  the  seventeenth  day  of  January, 
rendered  judgment  against  the  petitioner,  and  the  latter  there- 
upon delivered  over  to  the  sheriff  to  be  by  that  officer  confined 
in  the  county  jail  in  execution  of  said  judgment,  the  court 
then  and  thereupon  lost  all  further  jurisdiction  of  the  case, 
and,  therefore,  exceeded  its  jurisdiction  in  setting  aside  the 
said  judgment  and  pronouncing  another  and  different  judg- 
ment; that  the  later  judgment  is,  consequently,  absolutely 
void. 

The  proceeding  before  me  as  it  now  stands  is:  That  the  re- 
turn made  to  the  writ,  showing  the  authority  of  the  sheriff 
for  holding  the  prisoner,  contains  a  duly  certified  copy  of  the 
judgment,  whereby  the  petitioner  was,  on  the  eighteenth  day 
of  January,  1916,  sentenced  to  imprisonment  in  the  county 
jail  of  Solano  County  for  the  term  of  five  months  and  to  pay 
a  fine  of  one  hundred  dollars ;  that  to  overcome  or  countervail 
the  effect  of  said  judgment,  the  petitioner  has  presented,  not 
a  certified  copy  of  another  and  different  judgment  for  the  same 
offense,  but  the  record  of  entries  in  the  criminal  register 
of  the  trial  court  showing  that  on  the  seventeenth  day  of 
January,  1916,  the  petitioner  had  been  sentenced  to  imprison- 
ment for  a  term  of  three  months  and  to  pay  a  fine  of  fifty 
dollars  for  (presumably)  the  same  offense. 

The  single  question  submitted  by  a  proceeding  in  Tiabeas 
corpus  is  always  one  of  jurisdiction.  If  it  appears  that  it  was 
within  the  lawful  jurisdiction  of  the  court  or  tribunal  to  do 
the  act  or  pronounce  the  judgment  assailed  through  such  a 
proceeding,  then  the  inquiry  is  at  an  end,  even  though  it  be 
made  to  appear  that  the  court  or  the  tribunal  in  doing  the 
act  or  pronouncing  the  judgment  committed  irregularities  or 
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errors  which,  on  appeal,  might  be  held  sufficient  to  vitiate  the 
act  or  judgment. 

It  will  not  for  a  moment  be  doubted  that  the  court  had 
jurisdiction  to  pronounce  such  a  judgment  as  the  one  here 
complained  of  under  the  statute  upon  which  the  information 
filed  against  the  petitioner  is  founded.  Nor  will  it  be  doubted 
that,  where  a  court  has  pronounced  an  illegal  judgment,  or  a 
judgment  illegally,  in  a  case  of  which  it  has  jurisdiction  under 
the  law,  such  court  may  thereafter  and  before  execution  of 
such  judgment  is  commenced,  set  the  same  aside  and  pro* 
nounce  a  legal  judgment,  or  a  judgment  in  conformity  to  the 
requirements  of  the  law.  (Ex  parte  OUmore,  71  Cal.  624, 
[12  Pac.  800] ;  Matter  of  Bobbins,  27  Cal.  App.  677,  [151  Pac 
14].)  Neither  the  return  to  the  writ,  nor  the  record  in  the 
case  as  certified  by  the  clerk  of  the  court  below  and  presented 
as  in  answer  to  the  return,  discloses  the  reason  for  the  making 
of  the  order  vacating  the  purported  judgment  first  rendered, 
and,  therefore,  it  has  not  been  made  affirmatively  to  appear 
from  the  return  or  the  answer  thereto,  nor,  indeed,  by  any 
of  the  records  of  the  case  as  presented  here,  whether  the  court 
had,  in  pronouncing  the  first  judgment,  exhausted  its  jurisdic- 
tion in  this  particular  case  so  that  it  was  without  authority 
to  set  it  aside  and  pronounce  the  second  judgment.  It  does 
not  affirmatively  appear  that,  upon  the  rendition  of  the  first 
judgment,  or  at  any  time,  a  certified  copy  of  said  judgment 
was  furnished  the  sheriff,  which  certified  copy  is  the  sole  war- 
rant or  authority  necessary  to  justify  or  require  the  execution 
thereof  by  the  sheriff.  As  has  been  shown,  it  is  merely  made 
to  appear  in  the  proceeding  before  me,  that  the  sheriff  holds 
the  prisoner  on  a  commitment  which,  on  its  face,  is  valid  and 
prima  facie  legal  and  sufficient  to  warrant  the  officer  in  re- 
straining the  petitioner;  that  the  petitioner,  in  attempting  to 
discharge  the  burden  resting  upon  him  to  impeach  the  prima 
facie  showing  so  made,  introduced  the  entries  in  the  register 
of  criminal  cases  showing  the  previous  judgment.  I  cannot 
perceive  how  the  showing  thus  made  by  the  petitioner  can  in 
a  habeas  corpus  proceeding  be  held  to  be  sufficient  to  disclose 
that  the  court  had  been  divested  of  jurisdiction  to  pronounce 
the  judgment  last  rendered.  In  other  words,  I  cannot  say 
upon  the  showing  made  by  the  petitioner  in  impeachment  of 
the  commitment  by  authority  of  which  the  sheriff  now  detains 
him,  is  such  as  to  require  the  latter  to  be  disregarded  or  held 
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to  be  illegal  and  invalid.  (Ex  part§  WUUams,  89  CaL  421, 
426,  [26  Pac.  887].) 

While  it  is  true,  as  stated,  that  upon  the  record  of  the  case 
itself,  the  reason  for  the  setting  aside  of  the  judgment  pro- 
nounced on  January  17th  does  not  appear,  it  was  neverthelesB 
otherwise  disclosed  in  this  proceeding.  The  district  attorney 
offered  in  evidence  the  stenographer's  report  of  the  proceed- 
ings in  Jiabeas  corpus  in  this  case  before  the  superior  court  of 
Solano  County,  the  petitioner  having  thus  attempted  to  secure 
his  discharge  from  custody  after  he  had  served  a  term  of  three 
months  in  the  county  jail.  While  I  do  not  regard  the  evidence 
so  offered  as  material  or  important  to  the  determination  of  the 
issue  presented  here  which  involves,  obviously,  the  single  ques- 
tion whether  the  judgment  herein  and  hereby  assailed  was 
within  the  jurisdiction  of  the  court  to  impose,  I  shall  briefly 
rehearse  the  facts  as  so  disclosed,  assuming  them  to  be  the  ad- 
mitted facts  of  the  matter,  since  the  evidence  showing  them 
was  offered  by  the  respondent  and  not  denied  by  the  petitioner. 

It  appears  from  the  said  report  of  the  stenographer  that  the 
petitioner  was  arraigned,  pleaded  guilty,  and  was  sentenced 
late  on  the  afternoon  of  the  seventeenth  day  of  January,  and 
just  about  the  time  for  the  adjournment  of  the  court  for  the 
day.  After  the  case  was  disposed  of,  the  judge  and  the 
county  clerk  left  the  courthouse  together,  and  the  conversa- 
tion between  them  turned  on  the  petitioner's  case.  The  clerk 
asked  the  judge  what  sentence  he  had  imposed,  and,  upon 
being  informed  by  the  judge  of  the  extent  of  the  punishment, 
the  clerk  suggested  that  the  petitioner  had  once  before  been 
convicted  of  violating  the  same  statute  and  stated  that  he 
could,  therefore,  not  understand  how  the  sentence,  so  far  as 
the  fine  was  concerned,  could  be  less  than  one  hundred  dollars. 
The  judge  replied  that  the  matter  had  been  rushed  through 
and  that  he  had  not  had  time  to  consider  the  provision  of  the 
statute  as  to  a  second  conviction;  that  he  would  on  the  follow- 
ing morning  set  aside  the  judgment  which  he  had  pronounced 
and  render  a  judgment  in  accordance  with  the  fact  of  the 
petitioner's  previous  conviction.  It  was  further  made  to  ap- 
pear that,  prior  and  up  to  the  time  of  his  arraignment  and 
plea  of  guilty  on  the  17th,  the  petitioner  had  been  in  the  cus- 
tody of  the  sheriff  and  confined  in  the  county  jail  awaiting 
triaJ  upon  the  charge  to  which  he  on  that  day  pleaded  guilty; 
that  upon  said  judgment  being  pronounced,  the  sheriff  imme- 
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diatdy  returned  the  prisoner  to  the  county  jail,  said  officer, 
as  seen,  having  been  famished  no  certified  copy  of  the  said 
judgment  as  his  authority  for  holding  him  under  said  judg- 
ment. 

Conceding  the  above  to  be  a  true  history  of  the  proceedings 
involving  the  pronouncement  and  the  setting  aside  of  the  first 
judgment  and  the  rendition  of  the  second  judgment,  still  there 
is  nothing  therein  from  which  it  may  be  said  that  the  court 
wait  beyond  its  power,  legally,  in  setting  aside  the  first  judg- 
ment or  acted  in  excess  of  its  jurisdiction  in  pronouncing  the 
seeond  judgment.  It  is  not  made  to  appear  by  that  evidence 
that  the  first  judgment  was  not  illegal  in  substance  or  form, 
and  if  the  first  judgment  was  illegal,  the  purported  sentence 
thereunder  could  not  begin  to  run  upon  the  confinement  of 
the  petitioner  in  the  county  jail  under  such  judgment,  nor, 
indeed,  could  it  legally  begin  to  run  at  all. 

While  it  is  the  daim,  and  it  may  be  true,  that  the  second 
judgment  was  pronounced  upon  the  theory  of  a  prior  con- 
viction of  the  petitioner  of  a  similar  offense,  it  is  also  true 
that  the  penalty  imposed  by  the  court  by  its  second  judgment 
is  one  which  may  legally  be  inflicted  where  the  accused  has 
not  been  convicted  of  previously  violating  the  local  option  law. 
And  it  cannot  be  told  from  the  judgment  or  the  record  itself 
of  the  proceedings  in  the  court  below  involving  the  sentencing 
of  the  petitioner  whether  the  judgment  was  based  upon  a 
first  eonviction  only,  or  upon  a  conviction  and  a  prior  convic- 
tion of  a  violation  of  the  statute.  The  fact  that  it  might  have 
been  based  upon  the  theory  of  a  second  conviction  is  made  to 
appear  only,  as  has  been  shown,  by  the  stenographer's  report 
of  the  proceedings  in  habeas  corpus  before  the  superior  court 
after  the  petitioner  had  served  ninety  days  of  his  sentence. 
But,  conceding  that  the  sentence  was  based  on  the  provision 
of  section  19  as  to  a  prior  conviction,  still  the  jurisdiction  of 
the  court  to  pronounce  the  second  judgment  is  not  impeached 
by  anything  disclosed  by  the  record  before  me. 

It  is  true  that  the  information  does  not  charge  a  prior  con- 
viction under  the  local  option  law.  Nor  is  it  made  to  appear 
that  the  court,  before  pronouncing  judgment,  received  evi- 
dence showing  a  prior  conviction  of  the  petitioner.  But, 
assuming  that,  to  have  authorized  the  court  to  impose  a  pen- 
alty according  to  the  fact  of  a  prior  conviction,  it  was  essential 
that  inch  prior  conviction  should  have  been  pleaded  and 
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proved,  or  at  the  least  proved,  yet  omission  to  plead  the  fact, 
if  it  was  necessary  to  do  so,  or  failure  in  any  event  to  prove 
it,  could  not  affect  the  jurisdiction  of  the  court  to  pronounce 
the  judgment,  but  would  merely  constitute  an  error  or  irregu- 
larity which  would  not  render  the  judgment  absolutely  void, 
or  subject  it  to  annulment  otherwise  than  through  an  appeal 
supported  by  a  duly  authenticated  record  disclosing  the  error 
or  irregularity.     {Ex  part€  Max^  4A  Cal.  579,  581.) 

My  conclusion  is,  as  must  be  manifest  from  the  foregoing 
discussion,  that  want  of  jurisdiction  in  the  court  to  pronounce 
the  judgment  challenged  by  this  proceeding  haa  not  been 
shown. 

The  writ  is,  theref ore,  discharged  and  the  petitioner  le- 
manded» 


[CiT.  No.  1837.    First  AppeUate  Difltriet.— May  18,  1916.] 

W.  S.  VAN  COTT,  Respondent,  v.  MARSHALL  A.  FEANK 

Appellant 

Nbw  Trial — Statement  or  Cass — FAn<uBB  to  Pbesxnt  is  Tims — ^Mo- 
tion roB  Relief — ^Lack  or  Jurisdiction. — Where  a  default  in  pre- 
■enting  a  proposed  statement  on  motion  for  a  new  trial,  with  the 
amendments  thereto,  has  continued  for  a  period  of  more  than  six 
months  after  the  time  prescribed  hj  section  650  of  the  Code  of 
Civil  Procedure  within  which  such  papers  must  be  presented,  the 
trial  court  haa  no  jurisdiction  to  relieve  the  party  from  the  default 

Id. — Construction  or  Section  473,  Cods  or  Civil  Procedure. — Seetion 
473  of  the  Code  of  Civil  Procedure  applies  to  defaults  in  presenting 
a  statement  of  the  case  on  motion  for  new  trial,  and  limits  the 
time  within  which  application  may  be  made  for  relief  therefroai  tt 
six  months  from  the  time  of  default 

APPEAL  from  an  order  of  the  Superior  Conrt  of  the  Cfity 
and  Connty  of  San  Francisco  dismissing  defendant's  motion 
for  a  new  trial,  and  from  an  order  refusing  to  relieve  the  de- 
fendant from  his  default  in  not  having  presented  his  bill  of 
exceptions  or  statement  of  the  case  within  the  time  provided 
by  law.    George  A.  Sturtevant,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
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Samuel  Bosenheim,  and  H.  B.  M.  Miller,  for  Appellant. 

Geoi^  F.  Hatton,  Hartley  F.  Peart,  and  Oua  L.  Baraty, 
for  Bespondent 

BICHABDS,  J. — There  are  two  appeals  presented  in  this 
record — one  from  an  order  of  the  trial  court  dismissing  the 
defendant's  motion  for  a  new  trial  upon  the  ground  that  no 
bill  of  exceptions  or  statement  of  the  case  had  been  presented 
or  settled ;  and  the  other  from  an  order  of  the  court  refusing 
to  relieve  the  defendant  from  his  default  in  not  having  pre- 
sented such  bill  of  exceptions  or  statement  of  the  case  within 
the  time  required  by  law. 

The  facts  as  disclosed  by  the  record  are  these :  On  August 
20,  1912,  judgment  was  entered  in  plaintiff's  favor.  There- 
after and  on  August  28,  1912,  the  defendant  served  and  filed 
his  notice  of  intention  to  move  for  a  new  trial,  and  on  Decem- 
ber, 1912,  duly  served  upon  the  plaintiff  his  proposed  state- 
ment on  motion  for  a  new  trial.  On  September  4,  1913,  to 
which  date  his  time  had  been  duly  extended,  the  plaintiff 
served  upon  the  defendant  his  proposed  amendments  to  said 
statement.  Nothing  further  was  done  in  the  matter  until 
March  17,  1914,  when  the  plaintiff  served  and  filed  a  notice 
of  motion  to  dismiss  the  defendant's  motion  for  a  new  trial 
upon  the  ground  that  the  proposed  statement  and  amend- 
ments thereto  had  not  been  presented  for  settlement  within 
the  time  required  by  law.  The  defendant  appeared  in  re- 
sistance to  said  motion,  presenting  certain  affidavits  excusing 
his  delay,  and  also  and  a  few  days  later  served  and  filed  a 
motion  for  relief  from  his  default  and  from  the  plaintiff's 
motion  to  dismiss  predicated  thereon,  basing  his  said  motion 
for  relief  upon  the  affidavits  already  on  file.  The  court  re- 
fused to  grant  this  latter  motion  upon  the  sole  ground  that  it 
had  no  jurisdiction  to  consider  it;  and  thereupon  granted  the 
plaintiff's  motion  to  dismiss  defendant's  motion  for  a  new 
trial  upon  the  grounds  stated. 

The  appellant  contends  that  the  trial  court  was  in  error  in 
holding  that  it  had  no  jurisdiction  to  grant  the  defendant's 
motion  for  relief  under  section  473  of  the  Code  of  Civil  Pro- 
cedure; and  in  that  behalf  he  urges  that  the  proceedings 
against  which  he  was  seeking  relief  was  that  of  the  plaintiff's 
motion  to  dismiss  the  defendant's  appeaL    But  we  cannot 
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accept  this  view;  for,  conceding  that  the  defendant's  uncon- 
tradicted affidavits  furnished  a  sufficient  excuse  for  delay  in 
not  presenting  his  statement  and  the  amendments  thereto  for 
settlement  within  the  time  required  by  law,  still  it  was  his 
default  in  not  having  done  so  that  he  was  seeking  to  excuse 
and  obviate  by  his  affidavits  and  motion;  and  since  that  de- 
fault had  continued  for  a  period  of  more  than  six  months 
after  the  time  prescribed  by  section  650  of  the  Code  of  Civil 
Procedure  within  which  such  papers  must  be  presented,  the 
trial  court  could  not  grant  the  relief  sought  by  said  motion. 
This  court  has  held  in  a  number  of  well-considered  cases  that 
section  473  of  the  Code  of  Civil  Procedure,  applies  to  such 
defaults,  and  limits  the  time  within  which  application  may 
be  made  for  relief  therefrom  to  six  months  from  the  time  of 
the  default ;  and  that  after  the  expiration  of  such  time  limit 
the  court  has  no  jurisdiction  to  grant  such  relief  (St sen  ▼. 
Santa  Clara  Valley  M.  it  L.  Co.,  4  Cal.  App.  448,  [88  Pac 
499] ;  Bowse  v.  Norwich  etc.  Fire  Ins.  Co.,  10  Cal.  App.  712, 
[103  Pac.  156] ;  Harbaugh  v.  Lassen  Irrigation  Co.,  24  CaL 
App.  773,  [142  Pac.  847]). 

It  follows  that  the  court  was  not  in  error  in  refusing  to 
grant  the  motion  for  the  defendant  for  relief  against  his  de- 
fault; and  it  therefore  necessarily  follows  that  the  court  was 
justified  in  dismissing  the  defendant's  motion  for  a  new  triaL 

The  orders  appealed  from  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt» 
after  judgment  in  the  district  court  of  appeal,  was  denied  \xf 
the  supreme  court  on  July  10, 1916. 


[CIt.  No.  1488.    Third  Appellate  DiBtriel.— May  15,  1916.] 

JONAH  MOOBE  et  al.,  Respondents,  v.  0.  B.  LAUFF, 

Appellant. 

Pbomissobt  Non  —  DisTsiBirnoN  to  Leoaisbs  —  Biobv  fo  Sus  oir 
JonmiT. — ^Whore  s  promissozy  note,  among  other  assets  of  th«  estate 
of  a  deeeased  person,  is  distributed  to  the  legatees  jointly,  the 
latter  may  jointly  sue  upon  it  without  first  having  their  respeetiTS 
shares  therein  partitioned  and  assigned  to  them  under  section  1675 
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of  the  G6de  of  CiTil  Proeednre,  as  it  is  not  eompnlsory  on  thenr 
«Bder  this  saetioa  to  ask  for  a  partition  of  their  interests  in  sot* 
aral^. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County.    John  L.  ChildB,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oeorge  W.  HowCi  for  Appellant. 

Ifiller  ft  Payton,  for  Respondent 

HART,  J. — ^This  is  an  appeal  from  the  judgment,  on  the 
judgment-roll  alone,  by  the  defendant,  Lauff . 

The  action  was  on  a  promissory  note  for  five  hundred  dol- 
lars, dated  February  15,  1912,  which  note  (the  complaint 
alleges)  was  made  and  delivered  by  the  defendants  to  one 
8.  A.  Moore  on  the  day  of  its  date. 

The  complaint  further  alleges  that  Moore  died  testate  on 
the  eighth  day  of  March,  1912,  leaving  estate,  among  the 
assets  of  which  was  the  note  in  suit;  that  Jonah  Moore,  one 
of  the  plaintiffs,  was  thereafter,  on  due  proceedings,  ap- 
pointed executor  of  the  estate  of  the  deceased,  and  letters 
testamentary  issued  to  him,  and  that  he  qualified  as  such 
executor.  The  complaint  proceeds:  ''That  thereafter  such 
proceedings  were  had  in  the  matter  of  the  said  estate  that 
on  the  10th  day  of  April,  1913,  there  was  made  and  entered 
in  said  superior  court,  in  the  matter  of  the  estate  of  S.  A. 
Moore,  deceased,  a  final  decree  of  distribution  of  the  effects 
of  said  estate  and  among  which  effects  was  the  said  promis- 
sory note,  herein  declared  upon,  and  which  said  note  was  by 
said  decree  of  distribution,  distributed  share  and  share  alike 
to  the  several  beneficiaries  named  in  the  said  last  will  and 
testament  of  the  said  S.  A.  Moore,  deceased.  That  each  of 
the  said  beneficiaries,  so  named  in  said  will,  and  to  whom  dis- 
tribution was  BO  made  as  aforesaid,  had  at  the  time  of  said 
distribution,  attained  to  his  or  her  majority.  That  subse- 
quently to  said  decree  of  distribution,  the  several  distributees 
partitioned  and  divided,  equitable  among  themselves,  the 
effects  of  the  said  estate  so  distributed ;  and  that  by  said  par- 
tition and  division  the  said  promissory  note  herein  declared 
upon  became  the  property  of  these   plaintiffs  jointly,  and 
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they  are  now  the  owners  and  holders  thereof."  The  com- 
plaint was  unverified. 

The  defendants  interposed  a  general  demurrer  to  the  com- 
plaint. The  demurrer  was  overruled,  and,  answering  the 
complaint,  the  defendants  denied  that  the  note  declared  upon 
was  on  the  date  mentioned  or  at  any  other  time  delivered  to 
said  Moore  and  denied  that  the  plaintiffs  ''are  now  or  ever 
were  at  any  time  whatever  the  owners  or  holders  of  said 
promissory  note." 

The  appellant  contends  that  the  complaint  does  not  state  a 
cause  of  action,  and  that  his  general  demurrer  should  have 
been  sustained.  In  purported  support  of  this  contention,  he 
declares  that  the  complaint  is  wholly  wanting  in  the  state- 
ment of  a  cause  of  action  on  the  note  sued  on  because  it 
appears  therefrom  that,  after  the  court  made  its  decree  of 
distribution,  whereby  the  property  of  the  estate  was  dis- 
tributed to  the  several  beneficiaries  share  and  share  alike, 
the  latter  being  thus  vested  with  undivided  interests  in  com- 
mon in  the  property,  the  distributees  themselves  ''partitioned 
and  divided  the  effects  of  the  said  estate  so  distributed," 
thus  arrogating  to  themselves  and  exercising  the  right  to  per- 
form an  act  which  is  solely  within  the  power  of  the  probate 
court  and  which  "can  be  accomplished  only  by  the  court"; 
whereas,  so  the  argument  runs,  to  vest  them  with  ownership 
of  the  note,  so  that  they  would  be  legally  entitled  to  main- 
tain an  action  thereon,  it  was  necessary  that  said  note,  with 
the  other  assets  of  the  estate,  should  first  have  been  parti- 
tioned and  the  respective  shares  of  the  beneficiaries  assigned 
to  them  in  accordance  with  section  1675  of  the  Code  of  Civil 
Procedure.    That  section  provides: 

"When  the  estate,  real  or  personal,  assigned  by  the  decree 
of  distribution  to  two  or  more  heirs,  devisees,  or  legatees,  is  in 
common  and  undivided,  and  the  respective  shares  are  not 
separated  and  distinguished,  partition  or  distribution  may 
be  made  by  three  disinterested  persons,  to  be  appointed  com- 
missioners for  that  purpose  by  the  court  ..." 

The  point  is  entirely  destitute  of  merit 

In  the  first  place,  it  is  to  be  remarked  that  the  criticism 
so  directed  against  the  complaint  involves  an  objection,  not 
to  the  sufiiciency  of  that  pleading  to  state  a  cause  of  action, 
but  to  the  legal  capacity  of  the  plaintiffs  to  maintain  the  ac- 
tion or  sue  upon  the  obligation  pleaded,  and  such  an  objection 
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cannot  be  raised  by  a  general  demurrer.  (Code  Civ.  Proc., 
sees.  430,  431.)  In  the  second  place,  assuming  that  the  ques- 
tion could  thug  be  raised  and  is  so  presented,  the  fact  that 
their  respective  interests  in  the  note  had  not  been  separated 
and  vested  in  them  severally,  could  not  have  the  effect 
legally  of  foreclosing  their  right  to  join  in  an  action  to 
enforce  the  collection  thereof.  Indeed,  their  respective  sev- 
eral interests  being  undivided,  it  was  their  duty  to  join  in  a 
suit  to  recover  on  the  note  (Code  Civ.  Proc,  sec.  378),  and 
had  th^  not  done  so,  the  action  having  been  instituted  by 
one  of  the  beneficiaries  only,  the  court  could,  upon  a  showing 
that  it  was  necessary  to  a  full  and  complete  adjudication  of 
the  controversy  according  to  the  facts,  require  the  other 
beneficiaries  or  legatees  to  be  joined  as  parties  plaintiff  or 
even  as  defendants,  if  they  refused  to  be  joined  as  plaintifBs. 
(Code  Civ.  Proc,  sec.  382.)  Thirdly,  the  appellant's  proposi- 
tion necessarily  assumes  that  under  section  1675  it  is  com- 
pulsory upon  the  heirs,  devisees,  or  legatees  to  whom  has 
been  assigned  by  a  decree  of  distribution  an  estate  in  common 
and  undivided  and  in  which  their  respective  shares  have  not 
been  separated  and  identified,  to  ask  for  the  partition  of  the 
estate  by  commissioners  appointed  by  the  court  for  that  pur- 
pose, and  for  the  distribution  to  them  in  severalty  of  their 
respective  interests  as  thus  ascertained  and  determined. 
But  the  assumption  is  obviously  erroneous.  The  proceeding 
contemplated  by  said  section  is  one  the  institution  of  which 
rests  wholly  in  the  judgment  or  wishes  or  desires  of  the  in- 
terested parties.  They  have  the  right,  if  they  so  prefer,  to 
receive  and  hold  their  interests  in  common  and  undivided. 
Indeed,  they  have  a  perfect  right  to  have  the  estate  so  dis- 
tributed to  them  and  then,  after  the  making  of  the  decree 
of  distribution,  themselves  partition  the  estate  and  divide 
the  property  thereof  among  themselves.  There  is  no  con- 
ceivable reason  why  they  should  not  pursue  such  a  course  if 
they  feel  that  they  can  themselves  satisfactorily  adjust  and 
divide  the  estate  among  themselves. 

The  law  in  question  simply  means  that,  where  the  decree 
of  distribution  awards  to  the  heirs,  devisees,  and  legatees  an 
estate  in  common  and  undivided,  they  are  privileged  to  have 
their  respective  interests  ascertained,  separated,  and  dis- 
tributed to  them  in  severalty  by  a  proceeding  in  partition, 
if  they  prefer  to  have  their  interests  so  distributed;  but,  in 
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order  to  accomplisli  this  judicially,  and  to  give  the  court  joria- 
diction  to  order  a  partition,  some  interested  person  must, 
before  the  decree  of  distribution  is  made,  file  a  petition  for 
that  purpose  and  give  legal  notice  thereof.  (Code  Civ.  Proc, 
sec  1676;  Buckley  v.  Superior  Court,  102  Cal.  6,  [41  Am.  St 
Bep.  135,  36  Pac.  360].)  If  the  petition  and  the  notice  re- 
quired by  said  section  are  not  filed  and  given,  then,  the 
decree  having  been  made,  the  court  loses  further  jurisdiction 
of  the  whole  proceeding  and  cannot,  in  the  exercise  of  its 
probate  jurisdiction,  order  a  partition.  As  before  suggested, 
failure  to  file  a  petition  for  partition  in  such  a  case  cannoti 
obviously,  have  the  effect  of  destroying  or  in  anywise  impair- 
ing their  legal  and  natural  right  to  dispose  of  the  property 
so  acquired  in  any  manner  they  may  choose. 

The  further  daim  is  made  that  the  complaint  does  not 
show  that  the  plaintiffs  ''ever  obtained  any  legal  possession 
of  the  note,''  or  that  the  note  in  suit  was  ''delivered  to  the 
plaintiffs  by  the  executor  or  the  court'';  or  that  "the  said 
estate  was  closed,  or  that  the  executor  was  discharged.'* 
These  objections,  like  the  first  above  considered,  are  plainly 
and  clearly  without  force. 

The  complaint,  as  has  been  shown,  explicitly  dedares  that 
by  the  court's  final  decree  of  distribution  of  the  estate  of  the 
deceased,  the  estate  was  distributed  to  the  beneficiaries  under 
the  will  of  said  deceased,  and  that  among  the  effects  thereof 
so  distributed  was  the  note  in  question;  that  subsequent  to 
said  decree  the  distributees  divided  the  property  of  the 
estate  among  themselves,  and  that  by  the  division  so  made  the 
said  note  became  the  property  of  the  plaintiffs  jointly  "and 
they  are  now  the  owners  and  holders  thereof."  Thus  it  is 
very  clearly  made  to  appear  that  the  estate  was  distributed, 
that  the  beneficiaries  divided  the  same  among  themselves, 
which  necessarily  implies  that  they  received  the  property  so 
distributed  and  that  the  estate  was  dosed,  that  the  note  be- 
came the  joint  property  of  the  plaintiffs  by  the  division 
effected  by  the  beneficiaries  themselves,  and  that  they  were 
the  owners  and  holders  of  the  same  at  the  time  of  the  institu- 
tion of  this  action. 

As  stated  above,  there  is  absolutely  no  merit  whatever  in 
this  appeal,  and  it  would  be  an  unjust  imputation  against 
counsel  for  the  appellant  to  hold  that  he  did  not  realize  the 
utter  futility  of  the  appeal  when  taking  it    We  mBy^  there- 
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fore,  properly  assnme  that  the  appeal  was  designed  to  accom- 
plish no  other  purpose  than  to  delay  the  execution  or 
satisfaction  of  the  judgment 

Accordingly,   the   judgment  is   affirmed,    with   damages 
awarded  aga^ut  the  appellant  in  the  sum  of  fifty  dollars. 

Chipman,  P.  J.,  and  Ellison^  3^  pro  tem^  coneurved. 


[Gl?.  Ne.  Itlf.    FInl  AppeData  Dittriet— May  15,  1916.] 

BSNEST  CLAXTON,  Respondent,  y.  THE  AMERICAN 
CASUALTY  COMPANY  (a  Corporation),  Appellant 

AooiDXNT  iNSinuLNGB  LAW— <7oMsnuoTioM  OT  PouoT.— The  elame  la  a 
poUey  of  iumranee  providing  indomnitj  for  Ion  of  Ufa,  limb,  sight, 
•r  timo  bj  aoeldental  meaiMy  sad  lost  of  time  by  lieknesa  to  the 
eztOBt  tberdn  proyided,  whieb  provides  that  "if  such  bodUy  injury 
alone  shall,  direetly  and  independently  of  all  other  eanMs,  imme- 
diately, eontinnonily,  snd  totally  disable  and  prevent  the  insured 
from  performing  any  and  every  kind  of  duty  pertslning  to  his 
bnsinees  or  oeenpation,  and  if  during  the  period  of  snch  eontinuoas 
and  total  disability  shall  result  in  any  one  of  the  losses  speeified 
la  Part  I  hereof,  the  company  will  pay  the  sum  specified  for  such 
loss,  and  in  addition  will  pay  the  weekly  indemnity  as  provided 
la  Part  U  from  the  date  of  tbo  aeddent  to  the  date  of  snch  loss,^ 
does  not  limit  the  liability  of  the  eompany  to  eases  where  the  aed- 
dent was  so  severe  as  to  "immediately  and  eontinuonsly^  disable 
and  prevent  the  insured  from  performing  the  duties  pertaining 
to  his  business  or  oeenpation,  but  sueh  clause  is  intended  to  provide 
for  two  modes  of  indemnity  to  injured  policy-holders:  one,  the 
payment  of  a  stipulated  sum  for  the  loss  of  a  member;  the  other 
an  indemnity  in  the  form  of  weekly  benefits  to  be  paid  the  injured 
person  during  the  period  of  his  inability  to  attend  to  his  business 
or  oeenpation  resulting  from  the  injury,  and  extending  from  the 
date  of  snch  injury  to  the  date  of  the  loss  of  the  injured  member. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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W.  G.  Sharpstein,  for  Appellant 
Mcdanahan  &  Derby,  for  Respondeat. 

RICHARDS,  J.— This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  for  the  reeoveiy  of  an  amount 
alleged  to  be  due  upon  an  accident  insurance  policy  for  the 
lass  of  an  eye.  The  only  question  presented  is  as  to  whether 
the  complaint  states  a  cause  of  action. 

The  complaint  set  forth  the  policy  of  insurance  in  full, 
and  then  proceeded  to  aver  that  while  it  was  in  effect  the 
plaintiff  suffered  an  accidental  injury  to  one  of  his  eyes 
which  for  several  days  thereafter  seemed  trivial  and  did  not 
give  him  much  concern,  but  which  gradually  developed  into 
a  cataract  which  destroyed  the  sight  of  his  eye.  The  policy 
of  insurance  as  shown  by  its  heading  ''provides  indemnity 
for  loss  of  life,  limb,  sight  or  time  by  accidental  means,  and 
loss  of  time  by  sickness  to  the  extent  herein  provided.''  In 
the  body  of  the  policy  there  is  a  provision  that  for  the  loss 
of  both  eyes  the  sum  of  five  thousand  dollars,  and  for  the 
loss  of  one  eye  the  sum  of  two  thousand  five  hundred  dollars 
shall  be  payable.  The  policy  also  contains  the  following 
clause:  ''Part  I. — If  such  bodily  injury  alone  shall,  directly 
and  independently  of  all  other  causes,  immediately,  contin- 
uously and  totally  disable  and  prevent  the  insured  from  per* 
forming  any  and  every  kind  of  duty  pertaining  to  his 
business  or  occupation,  and  if  during  the  period  of  such 
continuous  and  total  disability  shall  result  in  any  one  of 
the  losses  specified  in  Part  I  hereof,  the  company  will  pay 
the  sum  specified  for  such  loss,  and  in  addition  vku  pay  the 
weekly  indemnity  as  provided  in  Part  11  from  the  date  of  the 
accident  to  the  date  of  such  loss.'* 

There  are  other  clauses  in  the  policy  providing  that  for 
total  disability  the  sum  of  $25  per  week  shall  be  payable 
during  the  period  of  such  continuous  total  disability  not 
resulting  in  total  loss,  and  that  for  partial  disability  a  gradual 
payment  shall  be  made  depending  upon  the  extent  of  the  dis- 
ability for  a  period  not  exceeding  52  consecutive  weeks. 

It  is  the  contention  of  the  appellant  that  the  provision  of 
the  policy  above  quoted  in  Tiaec  verba  limits  the  liability  of 
the  defendant  to  cases  where  the  accident  "immediately  and 
continuously''  disables  and  prevents  the  insured  from  per- 
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forming  the  duties  pertaining  to  his  business  or  occupation; 
and  that  since  in  this  case  the  complaint  shows  affirmatively 
that  the  accident  and  injury  did  not  immediately  or  con- 
tinuously cause  the  total  loss  of  sight  in  the  plaintiff's  injured 
eye,  he  cannot  recover  under  the  provisions  of  his  policy,  and 
hence  that  his  complaint  did  not  state  a  cause  of  action. 

We  cannot  give  our  assent  to  such  a  narrow  and  limited 
interpretation  of  this  insurance  policy.  Bead  as  a  whole 
it  is  evident  that  it  was  intended  to  provide  for  two  modes 
of  indemnity  to  injured  policy-holders:  one,  the  payment 
of  a  stipulated  sum  for  the  loss  of  an  eye;  the  other  an  in- 
demnity in  the  form  of  weekly  benefits  to  be  paid  the  injured 
person  during  the  period  of  his  inability  to  attend  to  his 
business  or  occupation  resulting  from  the  injury  and  extend- 
ing from  the  date  of  such  injury  to  the  date  of  the  loss  of 
the  injured  member.  So  construed,  the  terms  of  this  policy 
are  reasonable  and  consistent ;  while  on  the  other  hand,  to  give 
the  quoted  clause  the  meaning  which  the  appellant  claims 
for  it  would  be  to  limit  the  operation  of  the  policy  to  cases 
where  the  accident  was  so  severe  as  to  immediately  and  con- 
tinuously deprive  the  insured  of  the  sight  of  his  eye  and  thus 
practically  immediately  create  the  loss.  The  use  of  the  words 
''in  addition"  in  the  quoted  passage  clearly  indicates  the 
distinction  to  be  observed  between  the  terms  ** disability" 
and  ''loss"  in  this  policy;  and  also  serves  to  show  that  the 
intended  scope  of  said  provision  was  to  define  the  conditions 
under  which  disability  benefits  would  be  payable,  but  not  to 
prescribe  the  condition  under  which  the  lump  sum  payable 
for  the  loss  of  the  plaintiff's  eye  should  be  due. 

It  follows  from  this  broader  and  more  reasonable  and  con- 
sistent construction  of  the  poliqr  that  the  complaint  states 
a  cause  of  action. 

Judgment  affirmed* 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
Iqt  the  supreme  court  on  July  13, 1916. 
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[CiT.  No.  1541.    TUrd  Appellate  IMstrUt— May  15,  1916.] 

F.   HOOPEB  et  al.,   as   Copartnen,   etc.,   Bespondenta,  t. 
SPAEROW  SMITH,  Appellant 

▲PFEAZ#— JUDOMXNT    BT    DKFAXnJT — NOTICa    OV    OrDKB    OVEBSUIIMO    Dl- 

mjBBxa— Pbbsumption  rom  Rigobd. — Upon  an  appeal  taken  from 
a  Judgment  entered  for  failure  to  answer  after  demurrer  overruled, 
it  will  be  presumed  that  notice  of  the  order  overruling  the  demurrer 
wai  given,  where  such  appeal  ia  taken  upon  the  judgment-roll  with- 
out anj  statemefnt  or  bill  of  exceptions. 
AonoN  voa  Goods  Sold— Pleading — Fsssuicptiom  as  to  Ownksship 
07  Dkbt. — In  an  action  for  goods  sold  the  complaint  sufficiently 
idiowB  the  ownership  of  the  indebtedness  at  the  time  of  the  filing 
thereof,  where  it  is  alleged  that  the  defendant  was  indebted  to  the 
plaintiff  for  such  goods  on  a  date  prior  to  the  filing  of  such  com- 
plaint, and  it  is  further  alleged  that  such  indebtedness  has  not 
been  paid  to  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Solano  County.    W.  T.  O'Donnell,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

White,  Miller,  Needham  ft  Harber,  for  Appellant. 

Francis  C.  Mclnnis,  for  Respondents. 

ELLISON,  J.,  pro  iem. — ^The  complaint  in  this  action  was 
filed  January  20,  1915.  The  first  paragraph  thereof  alleges 
that  the  plaintiff  is  a  copartnership.  The  second  paragraph 
is:  ''That  on  the  1st  day  of  January,  1915,  the  defendant 
above  named  was  indebted  to  plaintiffs  above  named  in  the 
sum  of  five  hundred  and  fifty  dollars  and  42/100  ($550.42) 
on  an  open  book  account  for  goods,  groceries,  wares  and  mer- 
chandise sold  and  delivered  by  plaintiffs  above  named  to 
defendant  above  named,  between  the  Ist  day  of  September, 
1911,  and  the  31st  day  of  August,  1914,  at  defendant's  special 
instances  and  requests.''  The  third  paragraph  is:  ''That 
said  defendant  has  not  paid  the  same,  nor  any  part  thereof" 
and  the  prayer  is  for  judgment  for  the  amount  alleged  in 
the  complaint  as  due. 

To  this  complaint  a  demurrer  was  interposed  by  the  de- 
fendant   March  22, 1915,  the  court  made  an  order  overruling 
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the  demurrer  and  giving  the  defendant  ten  days  to  answer 
the  complaint  April  5,  1915,  no  answer  having  been  ffled, 
the  default  of  the  defendant  was  entered  and  judgment  in 
favor  of  the  plaintiffs  and  against  the  defendant  for  the 
amount  prayed  for  in  the  complaint  was  made  and  entered. 
The  first  paragraph  of  the  judgment  so  entered  reads:  ''In 
this  action  the  defendant,  Sparrow  Smith,  having  failed  to 
appear  and  answer  plaintiffs'  complaint  herein,  and  the  legal 
time  for  answering  having  expired,  and  the  default  of  said 
defendant  in  the  premises  having  been  duly  entered  accord- 
ing to  law,  now  at  this  day  on  application  of  Francis  C. 
Mclnnis,  attorney  for  said  plaintiffs,  it  is  ordered,"  etc. 
From  the  judgment  as  entered  the  defendant  has  brought 
this  appeal  upon  the  judgment-roll  without  any  statement  or 
bill  of  exceptions. 

In  his  opening  brief  he  states  that  he  relies  upon  two  points 
for  a  reversal,  viz.:  1.  ''No  notice  was  given  of  the  order 
overruling  the  demurrer  as  required  by  section  476,  Code  of 
Civil  Procedure,  and  the  derk  had  no  authority  to  enter  the 
judgment,"  and  2.  "That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  present  cause  of  action." 

Appellant's  first  point  cannot  be  considered  on  appeal 
from  the  judgment  in  the  absence  of  any  bill  of  exceptions. 
This  is  clearly  decided  in  Caianich  v.  Hayes,  52  Gal.  338, 
wherein  it  is  stated:  "The  notice  of  the  overruling  of  the 
demurrer  to  the  complaint  if  one  was  given,  would  not  of 
itself  form  a  part  of  the  judgment  roll ;  and  if  a  party  desires 
to  have  it  appear  from  the  judgment  roll  that  such  notice  was 
or  was  not  given  he  may  incorporate  the  fact  in  a  bill  of 
exceptions,  and  the  bill  will  be  included  in  the  judgment  roll. 
The  judgment  before  us  recites  that  the  time  allowed  by  the 
oourt  for  answering  had  expired;  and  the  record  being  silent 
as  to  the  time  allowed  therefor,  as  well  as  to  the  giving  of 
notice  of  the  overruling  of  the  demurrer,  it  will  be  presumed, 
in  support  of  the  judgment,  that  the  court,  before  ordering 
entry  of  the  judgment,  had  satisfactory  evidence  that  the 
time  for  answering  had  expired."  As  counsel  for  appellant 
in  his  reply  brief  makes  the  following  concession — "Re- 
spondent cites  authorities  showing  that  the  notice  of  the  order 
overruling  the  demurrer  is  not  a  part  of  the  judgment  roll. 
This  being  so,  the  first  point  made  by  us  is  not  well  taken 
on  this  appeal" — ^the  point  need  not  be  further  discussed. 
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Appellant's  second  point,  that  the  complaint  does  not  state 
a  present  cause  of  action  in  favor  of  the  plaintiffs  and  against 
the  defendant,  is  based  upon  this  consideration:  That  the 
complaint  was  filed  on  the  twentieth  day  of  January,  1915, 
and  alleges  that,  on  the  first  day  of  January,  1915,  the  de- 
fendant was  indebted  to  the  plaintiflls.  Counsel's  claim  is 
that  these  allegations  are  not  sufficient  in  a  pleading  to  show 
that  on  January  20fk  the  defendant  was  indebted  to  the 
plaintiff. 

The  complaint  contains  the  further  allegation:  ''That  the 
defendant  has  not  paid  the  same,  nor  any  part  thereof." 

It  is  dear  from  the  language  of  the  complaint  that,  on 
January  1,  1915,  the  defendant  was  indebted  and  that  the 
plaintiffs  were  the  owners  of  that  indebtedness.  It  is  equally 
clear  that,  on  January  20th,  the  defendants  were  still  in- 
debted to  the  amount  stated  in  the  complaint,  but  it  is  appel- 
lant's claim  that  it  is  not  clear  that,  on  January  20th,  the 
indebtedness  was  owned  by  the  plaintiffs.  It  is  suggested 
that  in  the  interim  they  may  have  sold  it  to  someone  else 
and  that  the  pleading  should  have  negatived  this  possibility* 

Pryce  v.  Jordan,  69  Cal.  569,  [11  Pac.  185],  was  an  action 
upon  a  promissory  note.  The  complaint  alleged  the  mjLlriTig 
of  the  note  December  15,  1878,  the  indorsement  of  the  same 
to  plaintiff  July  16,  1881,  and  the  suit  was  brought  March 
6,  1882.  A  demurrer  to  the  complaint  was  filed,  and  it  was 
contended  that  the  complaint  was  insufficient  because  it  did 
not  show  that  plaintiff  since  the  indorsement  and  delivery 
of  the  note  to  him  had  continued  to  be  the  owner  and  holder 
of  it,  or  that  he  was  such  at  the  commencement  of  the  action. 
This  is  exactly  the  position  now  taken  here  by  the  appellant. 
Deciding  the  point  the  court  said:  ''But  it  shows  that  the 
plaintiff  acquired  title  to  the  note  from  the  original  payee 
by  the  indorsement,  assignment  and  delivery.  As  matter 
of  law,  therefore,  the  title  to  the  note  passed  to  the  plaintiff 
and  the  legal  presumption  is  also  that  he  continued  to  be  and 
was,  at  the  commencement  of  the  action,  the  owner  and  holder 
of  the  note,  and  as  such  the  real  party  in  interest  and  entitled 
to  sue.  These  legal  conclusions,  deducible  from  the  facts 
averred  in  the  complaint,  constitute  no  part  of  the  allegation 
of  facts  necessary  to  constitute  a  cause  of  action." 

The  complaint  alleging  the  ownership  of  the  indebtedness 
on  January  1st  by  the  plaintiffs,  the  legal  presumption  is  tihak 
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they  were  such  owners  on  January  20th,  and  this  legal  con- 
clusion need  not  be  alleged.  There  are  decisions  holding  that 
in  actions  to  recover  specific  property  it  is  necessary  to  allege 
that  plaintiff  was  the  owner  at  the  time  of  bringing  action, 
and  counsel  for  appellant  has  referred  to  some  of  them  in  his 
brief.  ''Such  an  allegation  or  its  equivalent/'  says  the  su- 
preme court,  in  Cwiin  v.  KowdUky,  145  CaL  431,  [78  Pac. 
962],  in  construing  an  action  to  recover  upon  a  money  judg- 
ment, ''is  required  in  actions  to  recover  specific  property, 
but  not  in  actions  to  recover  on  money  demands. "  {Bock 
Bidge  Park  Co.  v.  Wells,  27  Cal.  App.  281,  [149  Pac.  792].). 
The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred* 


[Crim.  No.  471.    Second  AppeOftta  DiBtriet— May  15,  1016.] 

THE  PEOPLE,  Bespondent,  t.  A.  L.  CHAMPION, 
Appellant. 

GkiMmAL  Law — FAn<uBs  to  Pbovidx  fob  MnroB  Ghixj) — LusniiTT  ov 
Fathxb  Ama  Divoboe — SscnoN  270,  Psnal  Codx. — The  eourt  in 
an  action  for  dirorce  has  the  power  to  compel  a  father  to  support 
bis  children  even  though  he  is  deprived  of  their  cnstodj,  and  where 
he  willfully  fails  to  do  so,  he  is  liable  to  prosecution  under  section 
270  of  the  Penal  Code,  and  the  fact  that  he  is  imprisoned  for  failure 
to  do  so  does  not  constitute  imprisonment  for  debt  in  a  ciyil  action, 
within  the  meaning  of  the  constitution,  although  the  order  for 
support  was  made  bj  his  consent,  as  the  order  deriyes  its  foiee  from 
the  power  of  the  court  and  not  from  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  Freeman,  and  John  D.  Dawson,  for  Appellant 

n.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Bespondent 
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CONBEY,  P.  J.— Appeal  bj  the  defendant  from  the  jndc- 
ment,  and  from  an  order  denying  his  motion  for  a  new  triaL 

Defendant  waa  convicted  of  the  offense  described  in  section 
270  of  the  Penal  Ck>de,  and  sentenced  to  imprisonment  in  the 
county  jail  of  Los  Angeles  County  for  a  term  of  three  months. 
The  charge  was  that  the  defendant,  during  a  certain  period 
of  five  months  in  the  year  1915,  willfully  omitted  to  furnish 
necessary  food,  dothing,  shelter  and  medical  attendance  to 
his  minor  children  named  in  the  information.  There  are  no 
briefs  on  file,  and  we  shall  confine  our  attention  to  the 
propositions  urged  on  behalf  of  appellant  at  the  oral  arga- 
ment. 

In  January,  1915,  in  an  action  of  divorce  in  the  superior 
court  of  Los  Angeles  County  wherein  this  defendant  was 
defendant,  and  the  mother  of  said  minor  children  was  plain- 
tiff, the  court  denied  the  plaintiff's  petition  for  a  divorce, 
and  decreed  that  the  defendant  as  cross-complainant  was  en- 
titled to  a  divorce  from  the  plaintiff.  The  court  having  fur- 
ther found  that  both  parties  were  fit  to  have  custody  of  the 
children,  awarded  the  custody  of  them  to  the  mother,  and 
after  making  certain  provisions  concerning  the  property  in- 
terests of  the  parties,  ordered  that  the  defendant  pay  $6  a 
week  for  the  support  of  said  minor  children.  Counsel 
for  appellant,  after  directing  our  attention  to  these  facta, 
contended  that  under  the  evidence  in  this  ease  it  appears 
that  the  order  for  payment  of  money  by  him  was  made  by 
his  consent  upon  a  stipulation,  and  that  to  imprison  him 
for  failure  to  make  payments  in  accordance  with  that 
decree  is  to  imprison  him  for  debt,  which  he  contends  would 
be  a  violation  of  defendant's  constitutional  rights. 

The  record  clearly  establishes  that  the  decree  and  order 
in  question  derived  their  force  entirely  from  the  power  of  the 
court,  and  not  from  any  contract  or  consent  on  the  part  of 
defendant.  In  an  action  for  divorce  the  court  has  authority 
to  make  such  order  for  the  custody,  care,  education,  main- 
tenance, and  support  of  the  minor  ehildren  as  may  seem 
necessary  or  proper.  (Civ.  Code,  sec  138.)  The  fact  that 
during  the  period  of  time  covered  by  the  iuFormation  in  this 
case  the  children  were  not  in  the  enstody  of  their  father, 
made  it  necessary  for  the  prosecution  to  show  that  his  obli- 
gation to  contribute  toward  the  support  of  the  children  waa 
not  suspended,  as  he  might  have  contended  that  it  was  under 
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■ectioii  196  of  the  Civil  Code,  which  declares  that  ''the  parent 
entitled  to  the  custody  of  a  child  must  give  him  support  and 
education  suitable  to  his  circumstances.  .  •  /'  For  it  has 
been  held  that  where  in  a  divorce  proceeding  the  custody  of 
a  minor  child  is  given  to  the  mother,  and  no  provision  in  the 
decree  is  made  for  the  support  of  such  child  by  the  father, 
the  parent  entitled  to  the  custody  of  the  child  must  support 
it.  (People  V.  Hartman,  23  Cai  App.  72,  79,  [137  Pac 
611] ;  Matter  of  McMvUin,  164  Cal.  504,  [129  Pac.  773].)  It 
has  been  held  further,  in  a  case  arising  under  section  139  of 
the  Civil  Code,  that  that  section  empowers  the  courts  in  cases 
of  divorce  to  compel  a  parent  to  support  his  children  after 
being  deprived  of  their  custody.  {People  v.  Schlott,  162  Cal. 
847,  [122  Pac.  846].)  Section  139  declares  the  power  of  the 
court  where  a  divorce  is  granted  for  an  offense  of  the  hus- 
band, to  compel  him  to  provide  for  the  maintenance  of  the 
children  of  the  marriage.  But  it  appears  that  under  section 
138  like  power  exists  in  all  divorce  cases  and  at  all  stages 
of  the  proceedings. 

We  are  satisfied  that  there  is  no  ground  for  the  contention 
that  punishment  of  the  defendant  under  section  270  of  the 
Penal  Code  would  conflict  with  his  constitutional  right  to  be 
exempt  from  imprisonment  "for  debt  in  any  civil  action" 
(Const,  art.  I,  sec.  15) ;  for  that  would  not  even  indirectly 
be  the  effect  of  the  judgment.  The  record  of  the  divorce  case 
merely  establishes  the  fact  that  the  defendant's  legal  obliga- 
tion as  father  of  the  children  to  contribute  to  their  support 
has  not  been  suspended  or  removed  by  the  order  removing 
them  from  his  custody.  Under  these  circumstances  he  is 
liable  to  punishment  upon  a  showing  that  he  has  wiUfully 
omitted  without  lawful  excuse  to  furnish  necessary  food,  etc, 
for  their  use. 

It  is  further  contended  that  the  evidence  fails  to  show  a 
willful  omission  by  the  defendant  to  make  the  necessary 
provision  for  the  support  of  his  children,  and  fails  to  show 
that  they  were  not  in  fact  sufficiently  supported  by  their 
mother.  Since  there  was  evidence  tending  to  support  the  a^ 
eusation  as  to  these  matters,  we  find  no  sufficient  reason  for 
setting  aside  the  verdict  of  the  jury. 

The  judgment  and  order  are  affirmed* 

James,  J.,  and  Shaw,  J.,  concurred. 

so  OaL  App.— St 
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[Otf.  No.  1534.    Third  Appellata  Distriet.— Ma^  19,  191M 

GUNNABD  PETERSON,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  COUNTY  OP  BUTTE  et  al.,  Respondents. 

JusncB'B  Ck)UBT — Application  to  Set  Asms  Judouemt  by  DzFAui^r— 
Time. — The  time  to  file  an  application  under  leetion  859  of  the 
Code  of  Civil  Procednre  to  be  relieved  from  a  judgment  entered  by 
default  in  a  jnartiee's  eoart,  on  the  ground  that  such  Judgment  had 
been  taken  bj  mistake,  inadvertence,  surprise  and  excusable  negleet, 
begins  to  run  from  service  of  written  notice  of  entry  of  the  jud^ 
ment  as  required  bj  section  898  of  the  Cbde  of  Civil  FVocedure,  as 
amended  in  1915. 

Id. — ^Pbepakation  of  Aftidavits — ^Notiob  op  Entkt  op  Judomxnt  not 
Waivkd. — Service  of  written  notice  of  the  entry  of  such  a  jvdf- 
ment  is  not  waived  bj  the  mere  preparation  of  affidaviti  to  b0  loed 
upon  the  application  to  be  relieved  therefrom. 

APPLICATION  for  a  Writ  of  Certiorari  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  annul  an  order  of  the  Superior  Court  vacating  a  de- 
fault judgment  of  a  justice's  court. 

The  facts  are  stated  in  the  opinion  of  the  court 

King  &  King,  for  Petitioner. 

J.  Oscar  Goldstein,  for  Respondents. 

HART,  J.— Certiorari.  The  petition  shows:  That  on  the 
eighth  day  of  December,  1915,  the  petitioner  instituted  an 
action  in  the  justice's  court  of  Nelson  Township,  Butte 
County,  against  W.  B.  Linn  and  William  Utter,  copartners 
engaged  in  business  under  the  firm  name  and  style  of  Linn 
&  Utter,  for  the  recovery  of  the  sum  of  $230,  alleged  to  be 
a  balance  remaining  due  on  two  promissory  notes,  together 
with  costs  of  suit ,  including  attorney's  fees,  as  provided 
in  said  notes.  On  the  same  day,  upon  an  affidavit  filed 
for  that  purpose,  a  writ  of  attachment  was  issued  and  the  same 
levied  upon  property  belonging  to  the  defendant.  Utter, 

On  the  fourteenth  day  of  December,  1915,  the  defendants 
were  each  served  with  summons,  together  with  a  copy  of  the 
complaint,  at  Chico,  in  Butte  County,  and  the  constable  aerv- 
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ing  the  same  made  due  return  of  such  service  on  the  sixteenth 
day  of  December,  1915. 

On  the  sixteenth  day  of  December,  1915,  an  undertaking 
for  the  release  of  the  attachment  was  filed  in  the  sum  of 
$647.02. 

On  January  3d,  the  defendants  having  failed  to  answer  or 
demur  to  the  complaint  within  legal  time,  a  default  judgment 
was  entered  against  them  for  the  amount  sued  for  and  costs. 

On  January  15,  1916,  J.  Oscar  Goldstein,  attorney  for  the 
defendants,  filed  and  served  notice  of  a  motion  to  set  aside  the 
judgment  so  entered  on  the  ground  that  the  same  had  been 
taken  against  the  defendants  through  their  "mistake,  inadver- 
tence, surprise  and  excusable  neglect.''  (Code  Civ.  Proc,  see, 
859.)  Said  notice  fixed  the  time  for  the  hearing  of  said  mo- 
tion for  the  twenty-fifth  day  of  January,  1916,  or  ten  days 
from  the  date  of  the  filing  and  service  of  the  notice.  On  the 
day  last  mentioned  the  motion  was  heard,  and  the  justice  de- 
nied the  same,  and  so  refused  to  set  aside  and  vacate  the 
default  judgment  entered  against  the  defendants.  There- 
after (February  2, 1916),  the  defendants  took  an  appeal  to  the 
superior  court  from  the  order  of  said  justice  refusing  to  open 
up  the  default,  the  appeal  being  on  questions  of  law  only. 

On  the  twenty-first  day  of  February,  1916,  the  appeal  was 
heard  and,  on  the  twenty-fourth  day  of  that  month,  the  supe- 
rior court  made  the  following  order  in  the  cause:  ''The  clerk 
of  this  court  is  directed  to  enter  an  order  sustaining  the  mo- 
tion of  the  defendants  to  return  this  cause  to  the  justice's 
eourt  of  Nelson  Township,  with  directions  to  the  justice  of 
said  court  to  set  aside  the  default  judgment  and  permit  the 
defendants  to  file  their  answers  and  proper  pleas  to  plaintiff's 
action  against  them.  The  defendants  are  entitled  to  recover 
their  costs  in  this  court  on  this  appeal." 

It  is  the  foregoing  order  which  the  petitioner  by  this  pro- 
ceeding asks  to  have  annulled  and  vacated  on  the  ground  that 
the  superior  court  was  without  jurisdiction  to  make  it.  The 
contention  is  that  the  application  by  the  defendants  to  be  re- 
lieved from  the  judgment  entered  against  them  by  default  by 
the  justice  of  the  peace  was  not  made  within  the  time  pre- 
scribed by  section  859  of  the  Code  of  Civil  Procedure.  That 
section  reads,  in  part:  "...  The  court  may  also,  on  such 
terma  as  may  be  just,  and  on  payment  of  costs,  relieve  a  party 
from  a  judgment  by  default  taken  against  him  by  his  mistake^ 
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inadvertence,  surprise,  or  excusable  neglect,  but  the  applica- 
ticn  for  such  relief  must  be  made  within  ten  days  after  notice 
of  the  entry  of  the  judgment  and  upon  an  affidavit  showing 
good  cause  therefor/* 

The  supreme  court  has  held  that  where  an  application  for 
relief  under  section  859  of  the  Code  of  Civil  Procedure  is 
made,  it  must  not  only  be  filed,  but  must  be  called  up  for 
action  thereon  by  the  court  and  the  court  moved  to  grant  it 
within  ten  days  after  notice  of  the  decision  has  been  served 
on  the  losing  party.  (Spencer  v.  Branham,  109  Cal.  336, 
[41  Pac.  1095] ;  People  v.  Ah  Sam,  41  Cal.  645.) 

The  application  to  the  justice  of  the  peace  to  set  aside  and 
vacate  the  default  judgment  was  supported  and  resisted  by 
affidavits  filed  by  the  respective  parties,  which,  presumptively, 
were  among  the  papers  and  documents  used  on  the  appeal  to 
the  superior  court.  (Code  Civ.  Proc,  sec.  975.)  The  salient 
facts  leading  to  this  controversy,  and  upon  which  the  deter- 
mination of  the  question  submitted  here  depends,  are  not  dis- 
puted. It  is,  indeed,  conceded  that  the  defendants  were  not 
served  with  the  written  notice  of  the  entry  of  the  judgment 
against  them  by  default  required  by  section  893  of  the  Code 
of  Civil  Procedure,  as  amended  by  the  legislature  of  1915. 
(Stats.  1915,  p.  1441.)  It  is  claimed,  however,  that  the  fact 
of  the  preparation  of  the  affidavits  by  which  the  defendants 
supported  their  application  to  be  relieved  from  the  default 
judgment  constituted  an  unequivocal  act  of  waiver  of  notice 
of  the  entry  of  said  judgment,  and  that,  therefore,  the  time 
within  whidi  the  defendants  were  required  to  apply  and  move 
for  an  order  setting  aside  the  default  began  to  run  from  the 
dates  of  said  affidavits.  These  affidavits  were  made  on  the 
thirteenth  and  fourteenth  days  of  January,  1916,  or  11  and 
12  days,  respectively,  prior  to  the  date  fixed  in  the  notice 
of  motion  to  vacate  tiie  default  for  the  hearing  of  said  motion, 
viz.,  the  twenty-fifth  day  of  January,  1916,  and,  obviously,  if 
the  time  of  the  mere  formulation  or  preparation  of  the  affi- 
davits constituted  an  act  involving  a  waiver  of  notice  of  the 
entry  of  the  judgment,  then  the  time  for  application  for  relief 
under  section  859  would,  at  the  time  of  the  preparation  and 
execution  of  the  affidavits,  begin  to  run,  and  the  defendants 
would,  therefore,  be  without  a  remedy  and  the  respondents 
without  jurisdiction  to  make  the  order  complained  of.  If,  on 
the  other  hand,  waiver  did  not  take  place  until  the  filing  of 
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tbe  application  in  the  justice's  court,  as  is  the  theory  of  the  re- 
spondents, then  the  defendants  were  within  time  and  the  juris- 
diction of  the  respondents  to  make  the  order  assailed  here  is 
unimpeachable. 

It  is  a  settled  rule  that  where  the  statute  requires  notice  to 
be  given  a  party  of  any  action  of  a  court  in  any  proceeding 
the  notice  so  given  must  be  precisely  the  one  prescribed  by  the 
statute.  Prior  to  the  amendment  of  section  893  of  the  Code 
of  Civil  Procedure  by  the  legislature  of  1915,  it  was  held  that 
where,  under  various  provisions  of  our  code,  notice  of  a  deci- 
sion is  required  to  be  given,  written  notice  is  usually  intended. 
(Form  V  Yoell,  99  Cal.  173,  176,  [33  Pac.  887],  citing  sec. 
1010,  Code  Civ.  Proc.)  Under  the  amendment  of  section 
893,  however,  it  is  now  imperatively  required.  But  ''any  one 
may  waive  the  advantage  of  a  law  intended  solely  for  his 
benefit  .  .  .  *'  (Civ.  Code,  sec.  3513),  and,  accordkigly,  no- 
tice of  a  decision  of  a  court  may  be  waived.  But,  as  is  said, 
in  FarrU  v.  YoeU,  99  Cal.  173,  176,  [33  Pac.  887],  *'  the  evl- 
dence  of  a  waiver  which  deprives  a  party  of  a  positive  right 
granted  him  by  law  should  be  of  such  a  positive  and  conclusive 
eharacter  as  to  leave  no  rational  doubt''  likewise,  in  Oard- 
nsr  V.  Stare,  135  Cal.  118,  [67  Pac.  5],  the  court  expresses 
itself.  It  is  there  said:  ''The  evidence  of  such  waiver  must 
be  dear  and  uncontradicted — ^not  dependent  upon  oral  testi- 
mony or  ex  parte  affidavits."  It  is  further  said  therein:  ''A 
written  admission  by  a  party  entitied  to  notice,  of  knowledge 
that  the  decision  had  been  made,  filed  with  the  clerk  or  entered 
upon  the  minutes  of  the  court,  would  supersede  the  necessity 
of  giving  such  notice ;  and  a  motion  to  the  court  or  other  pro- 
ceeding by  a  party,  with  reference  to  the  decision,  which  pre- 
sumes his  knowledge  that  it  has  been  made,  and  by  which  he 
seeks  to  protect  his  own  interest  against  the  rights  of  the  other 
party  under  the  decision,  will  be  regarded  as  a  waiver  of  his 
right  to  a  notice  of  the  decision."  Again  in  Maliary  v.  See, 
129  Cal.  356,  [61  Pac,  1123],  it  is  said:  "The  rule  would,  there- 
fore, seem  to  be  that  written  notice  of  filing  of  decision  is  in 
all  cases  required,  unless  waived  by  facts  appearing  in  the 
records,  files,  or  minutes  of  the  court" 

In  this  case,  J.  Oscar  Ooldstein,  attorney  for  the  defend- 
ants, in  his  affidavit  filed  in  the  justice's  court  in  support  of 
the  motion  to  vacate  the  judgment,  declared  that  the  first  inti- 
mation he  received  of  the  entry  of  the  judgment  on  the  default 
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of  the  defendants  was  on  the  tenth  day  of  January,  1916.  On 
that  day,  he  likewise  declared,  he  met  in  OroviUe  one  of  the 
attorneys  of  the  petitioner  and  by  her  was  informed  that  the 
judgment  had  been  entered  on  the  third  day  of  January,  1916; 
that,  upon  his  return  to  his  home  at  Chico,  he  conveyed  to  the 
defendants  the  information  so  obtained  by  him. 

As  before  stated,  the  defendants  had  not  been  regularly 
served  with  notice  of  the  decision  or  the  entry  of  the  judg- 
ment, and  in  their  affidavits  each  deposed  that  he  was  much 
surprised  upon  being  told  by  their  attorney  that  a  default 
judgment  had  been  entered  against  them. 

It  is  perfectly  clear  that  the  information  obtained  by  Gold- 
stein and  the  defendants  of  the  entry  of  the  judgment  cannot 
be  held  to  have  amounted  to  the  transmission  to  them  of  actual 
knowledge  of  the  entry  of  said  judgment.  The  information 
was  the  result  of  a  mere  hearsay  statement,  and,  while  it  was 
doubtless  sufficient  to  put  the  parties  on  their  guard,  or  to 
start  them  on  an  investigation  which  would  lead  to  actual 
knowledge  of  the  fact  of  the  entry  of  the  judgment,  it  did 
not,  as  stated,  constitute  actual  knowledge.  Nor  did  the 
mere  preparation  and  verification  of  the  affidavits  by  which 
the  defendants  intended  to  support  their  motion  to  vacate 
the  judgment  upon  such  information  involve  a  waiver  of 
notice  of  the  entry  of  the  judgment.  The  mere  preparation 
and  verification  of  the  affidavits  did  not  constitute  ''a  written 
admission"  of  knowledge,  nor  a  *' motion  to  the  court  or  other 
proceeding  with  reference  to  the  decision,  which  presumed 
knowledge  that  the  decision  had  been  made."  The  only  mo- 
tion or  proceeding  from  which  knowledge  by  the  defendants 
of  the  entry  of  judgment  may  be  presumed  was  the  motion  or 
application  to  be  relieved  from  the  default.  And  it  was  only 
when  that  application  was  filed  that  the  waiver  occurred,  and 
consequently  the  time  within  which  the  defendants  were  re- 
quired to  make  their  motion,  and  ask  the  action  of  the  court 
thereon,  began  to  run  from  the  date  of  the  filing  of  said  appli- 
cation. It  results,  of  course,  that  the  defendants  were  within 
legal  time  in  the  presentation  of  their  application  for  relief 
under  the  terms  of  section  859  of  the  Code  of  Civil  Procedure, 
and  that  the  superior  court,  in  making  the  order  attacked  by 
this  proceeding,  acted  within  the  sphere  of  its  lawful  jorisdio- 
tion« 
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The  demurrer,  which  was  interposed  by  the  respondenta  to 
the  petition,  is,  accordingly,  sustained,  and  the  order  to  show 
eause  discharged. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  ooneurred. 


[Grim.  No.  474.    Seeoiid  AppeDste  Distriet.— Maj  16,  1016.] 

THE  PEOPLE,  Respondent,  v.  W.  0.  TBUAX,  Appellant. 

GSDaNAL  Law — ^Eviokmci — ^Wftniss  as  Accompuck— When  Question 
VOB  Jury. — In  a  eriminal  action  it  it  for  ihg  jurj  to  determine 
from  the  evidence  whether,  as  a  matter  of  fact,  a  witness  is  an 
aeeomplice,  if  the  faets  are  disputed;  and  it  is  onlj  where,  the 
acts  and  condnct  of  a  witness  being  admitted,  thej  necessarilj 
establish  the  witness'  participation  in  the  guiltj  act,  or  guilty  rela- 
tion thereto,  that  the  court  should  determine  and  instruct  the  Jury 
•s  a  matter  of  law  that  the  witness  is  to  be  regarded  as  an  aceom- 
pUee. 

fife.— BUBNINO  07  INSUBXD  PSOPIBTT— WITNESS  AS  ACCOMPUOE— QUES- 
TION lOB  JiTBT. — In  this  prosecution  for  burning  and  destroying 
insured  property  with  intent  to  defraud  the  insurer,  in  violation 
ef  section  548  of  the  Penal  Code,  it  is  held  that  the  testimony  of 
a  certain  witness  did  not  constitute  such  an  admission  of  guilty 
participation  in  the  alleged  crime  as  would  warrant  the  court  in 
declaring  him  to  be  an  accomplice  without  leaving  the  fact  to  be 
determined  by  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,  and  from  an  order  denying  a  new  triaL 
Franklin  J.  Cole^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Frazier,  C.  Ibeson  Sweet,  and  0.  V.  Willson,  for 
Appellant. 

n.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
uty Attorney-General,  for  Respondent 

CONRET,  P.  J.— Appellant  was  convicted  of  willfully 
burning  and  destroying  insured  property  with  intent  to  de- 
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fraud  the  insurer  in  violation  of  section  548  of  the  Penal 
Code.  He  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

It  seems  to  be  conceded  that  the  onlj  evidence  which  tends 
to  connect  the  defendant  with  the  commission  of  the  crime  is 
contained  in  the  testimony  of  three  witnesses,  who  by  their 
own  admission  were  accomplices  of  the  defendant,  and  in  the 
testimony  of  one  Arthur  Bamaman.  The  court  refused  to 
instnict  the  jury  that  Bamaman  was  an  accomplice,  but  gave 
appropriate  instructions  upon  the  rules  requiring  corroborar 
tion  of  the  testimony  of  accomplices. 

It  is  for  the  jury  to  determine  from  the  evidence  whether 
as  a  matter  of  fact  the  witness  is  an  accomplice,  if  the  facts 
are  disputed.  It  is  only  where,  the  acts  and  conduct  of  a  wit- 
ness being  admitted,  they  necessarily  establish  the  witness' 
participation  in  the  guilty  act,  or  guilty  relation  thereto,  that 
the  court  should  determine  and  instruct  the  jury  as  a  matter 
of  law  that  the  witness  is  to  be  regarded  as  an  accomplice. 
(PeopU  V.  Coffey,  161  Cal.  433,  436,  [39  L.  B.  A.  (N.  S.)  704, 
119  Pac.  901].)  According  to  his  own  testimony,  the  witness 
Bamaman  had  heard  statements  and  observed  conduct  of  the 
defendant  which  must  have  warned  him  that  an  incendiary  fire 
was  contemplated.  He  said  that  he  knew  there  was  to  be  a 
fire  at  the  Bassett  house  and  that  after  receiving  such  informa- 
tion, he,  at  the  request  of  Burright  (one  of  the  admitted 
accomplices),  carried  a  bed  to  that  house,  and  he  supposed  that 
the  bed  was  to  be  used  in  connection  with  the  fire.  But  Bama- 
man modified  this  testimony  by  stating  that  he  had  not  visited 
the  Bassett  house  within  two  weeks  preceding  the  fire ;  that  it 
was  later  on,  after  carrying  the  furniture  there,  that  he  found 
a  fire  was  to  occur  and  that  he  was  '^only  suspicious  that  that 
was  the  particular  house''  that  was  to  be  burned. 

However  reprehensible  the  conduct  of  this  witness  may  have 
been,  we  cannot  say  that  this  testimony  constitutes  such  an  ad- 
mission of  guilty  participation  in  the  alleged  crime  as  would 
warrant  the  court  in  declaring  him  to  be  an  accomplice  without 
leaving  the  fact  to  be  determined  by  the  jury. 

Appellant  also  contends  that  the  information  is  void  for 
uncertainty  because  it  does  not  state  facts  constituting  the 
intended  fraud  upon  the  insurance  company,  nor  the  particu- 
lar circumstances  connecting  appellant  with  that  dement  of 
the  offense;  and  that  therefore  the  demurrer  should  have  been 
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sustained.  But  we  think  that  the  demurrer  was  properly 
overruled.  In  People  y.  Barbera,  29  Cal.  App.  604,  [157  Pac. 
532],  decided  February  9,  1916,  we  had  under  consideration 
an  indictment  charging  a  like  offense,  in  which  the  facts  were 
stated  in  similar  form  to  this  information.  For  reasons  there 
stated,  it  was  held  that  the  indictment  was  sufficiently  direct, 
certain  and  complete  as  to  the  circumstances  of  the  offense. 
The  judgment  and  order  are  affirmed. 

James,  J.i  and  Shaw,  J.,  ooneorred. 

A  i)etataon  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  13, 1916. 


[Qrlni.  Ho.  477.    fleeoad  AppeOmia  DUrtrfet— ICay  17,  »!«.] 

THE     PEOPLE,    Respondent,    y.     B.    L.     WILEISON, 

AppeUant. 

GmaNAL  Law— SsTTiNO  Tom  to  Piu  of  Baled  Hat — ^EnDENcs— 
YOLUKTABT  Ghabacteb  ov  CONFESSION. — ^In  a  proseentioii  for  tha 
crime  of  having  set  fire  to  a  pile  of  baled  haj,  an  admission  of  guilt 
made  bj  the  defendant  to  the  officer  who  arrested  him,  is  not  invol- 
vntary,  because  of  the  declaration  made  by  the  officer  to  him  to  teU 
the  troth,  after  the  defendant  had  so  declared  his  intention. 

Id. — SuFFidENCT  OF  Pboof  of  GbsFUS  BELiarL — In  such  a  prosecution 
the  eorpuM  delicti  is  sufficiently  proven  by  the  testimony  of  the  officer 
who  found  the  hay  burning  in  his  description  of  the  conditions  as 
he  discovered  them  and  of  the  character  of  the  hay,  together  with 
its  situation  in  an  open  lot,  showing  the  fire  was  of  incendiary 
origin. 

Id.— Pleas  of  Onob  m  Jbopabdt  and  Foaicsa  AoQUirrAL — ^Instbuo- 

nON— DOIEOTION    TO    FIND    FOB    PBOFU    UPON    PLBA    OF    ONOE    IN 

Jbopabdt— Failttbb  to  Find  on  Plea  of  Fobmeb  Acquittal — Evi- 
DENCB — ^Lack  of  Fbbjudige. — ^Whoro  in  such  a  prosecution  the  de- 
fendant in  addition  to  his  plea  of  not  guilty  interposed  a  plea  of 
onee  in  jeopardy,  and  of  former  acquittal,  based  upon  the  ground  of 
farianee  between  the  charge  and  the  proof  in  the  first  prosecution, 
there  is  no  error  in  directing  the  jury  that  it  should  find  for  the 
people  on  the  plea  of  once  in  jeopardy,  nor  is  the  defendant  preju- 
diced by  the  omission  of  the  jury  to  find  on  the  plea  of  former 
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acquittal,  as  the  finding  upon  the  former  plea  under  the  teftunonj 
relied  upon  in  support  of  both  pleas,  necessarily  included  an  adverse 
finding  upon  the  plea  of  previous  acquittaL 

Id. — EviDEMcx  —  Sbttino  of  Subsequint  FotBS — ^Ebbob  hot  PBBJiy- 
DioiAL. — It  is  error  to  admit  proof  of  the  setting  of  a  number  of 
fires  hj  the  defendant  after  the  fire  in  question,  and  upon  the  same 
night,  but  it  is  not  sufficiently  erroneous,  where  it  appears  from 
the  whole  evidence  that  the  conviction  of  the  defendant  was  justified. 

Id. — Instbuction — Malice. — ^In  such  a  prosecution  there  is  no  error  in 
giving  to  the  jury  the  definition  of  malice  as  the  same  is  found  ia 
subdivision  4  of  section  7  of  the  Fenal  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new  triaL 
J.  W,  Curtis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robt.  M.  McHargue,  and  Frank  T.  Bates,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke,  Dep- 
uty Attomey-Qeneral,  for  Respondent. 

JAMBS,  J. — ^Defendant  was  charged  with  having  set  fire 
to  a  pile  of  baled  hay  which  was  owned  by  a  corporation. 
His  conviction  followed,  after  which  a  motion  for  a  new 
trial  was  made.  The  appeal  is  taken  from  a  judgment  of 
imprisonment,  and  also  from  the  order  denying  the  motion 
for  a  new  trial. 

The  section  under  which  defendant  was  prosecuted  pro- 
Tides  in  part  as  follows  (Pen.  Code,  sec.  600) :  "Every  per- 
son who  willfully  and  maliciously  bums  any  .  .  .  stack  of 
hay  or  grain  or  straw  of  any  kind,  or  any  pile  of  baled  hay  or 
straw,  .  •  .  not  the  property  of  such  person,  is  punishable, 
..."  etc.  One  Warrick,  who  it  is  claimed  participated 
with  the  defendant  in  the  commission  of  the  offense,  testified 
at  the  trial.  He  testified  that  on  the  day  preceding  the  night 
when  the  burning  occurred,  he  and  the  defendant  had  been 
drinking  liquor,  and  that  by  the  time  evening  came  both  of 
them  were  considerably  intoxicated ;  that  this  defendant  pro- 
posed that  they  bum  Ihe  pile  of  hay,  which  belonged  to  the 
Chino  Land  and  Water  Company,  saying  that  he,  the  de- 
fendant, had  a  grudge  against  that  company  because  they  had 
''beaten  him  out  of  some  money"  at  a  time  previoiia;  that 


Digitized  by 


Google 


May,  1916.]  Pboplb  v.  Wilkison.  475 

the  two  went  to  the  hay-pile;  that  each  of  them  lighted  a 
match  and  set  fire  to  the  hay;  that  on  their  return  they 
stopped  at  the  house  of  one  Andrews,  and  there  statements 
were  made  as  to  what  they  had  been  doing,  and  that  the  de- 
fendant repeated  to  Andrews  his  statement  that  he  had  a 
grudge  against  the  corporation  mentioned;  that  they  then 
proceeded  to  other  places,  barns,  etc.,  and  set  some  four  or 
five  more  fires  that  night.  Andrews  testified  in  corrobora- 
tion of  the  statement  made  by  Warrick  as  to  the  conversation 
had  at  his  house,  and  as  to  the  statement  made  by  the  de- 
fendant that  they  had  set  fire  to  the  hay  because  defendant 
had  a  grudge  against  the  Chino  corporation.  Another  wit- 
ness, an  officer,  testified  to  the  fact  that  he  found  the  hay 
burning  and  that  there  was  no  other  fire  about  the  stack, 
which  he  said  was  located  some  two  hundred  yards  away 
from  the  railroad  track;  that  the  stack  was  in  an  open  field. 
This  witness  also  testified  that  he  knew  the  hay  to  be  that 
of  the  Chino  Land  and  Water  Company  because  he  had 
known  of  its  being  hauled  there  for  that  company,  and  that 
he  had  just  had  negotiations  with  the  company's  manager 
for  the  purchase  of  some  of  the  hay.  The  peace  officer  tes- 
tified that  at  the  time  he  arrested  this  defendant  he  found  him 
at  his  mother's  place  in  Chino,  and  that  the  defendant  made 
certain  statements  to  him  without  any  promise  of  reward, 
or  any  threat  being  made,  or  any  inducement  of  any  kind 
being  held  out  to  him.  This  officer  testified  that  the  defend- 
ant said  "he  and  Warrick  started  the  fire.'*  The  question 
was  then  asked  the  witness:  **What  fires  were  you  talking 
of  to  him  when  he  made  the  statement  t  A.  The  Chino  Land 
&  Water  Company's  hay  pile  and  Mr.  Newman's  bam  and 
Mr.  Snyder's  place  and  Mr.  Bickmore's  place  and  Mr. 
Eckhart's  place."  This  officer  on  cross-examination  said 
that  he  asked  the  defendant  what  he  knew  about  the  fires  in 
Chino,  and  that  the  defendant  replied,  "I  don't  know  any- 
thing about  them."  The  witness  then  said:  **That  was  his 
first  statement,  and  I  looked  at  him  and  I  saw  his  hands  and 
limbs  all  atremble ;  his  hands  and  limbs  were  all  shaky ;  and 
he  said,  'I  will  come  out  and  tell  you  the  truth  about  it,'  and 
I  said,  'It  is  always  best  to  tell  the  truth,'  and  then  he  told 
me  him  and  Warrick  set  the  fires."  It  is  insisted  that  the 
testimony  of  the  alleged  confession  of  the  defendant  was  im- 
properly admitted  over  the  objection  on  the  ground  that  the 
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same  was  not  Yoluntarj.  The  officer  stated  that  he  made  no 
promises  nor  threats  to  induce  the  statement,  and  his  testi- 
mony, both  direct  and  on  cross-examination,  discloses  no  im- 
proper influence  having  been  brought  to  bear  to  produce  the 
incriminating  admission.  The  mere  statement  of  the  officer, 
after  the  defendant's  declaration  that  he  would  come  out  and 
tell  the  truth,  that  it  was  always  best  to  tell  the  truth,  cannot 
be  classed  as  having  an  improper  influence  for  the  reason 
that  the  defendant,  according  to  the  officer's  testimony,  had 
already  made  up  his  mind  to  declare  the  truth. 

It  is  further  claimed  that  there  was  no  sufficient  proof  of 
the  corpus  delicti^  except  as  it  was  furnished  by  the  words  of 
the  accomplice,  Warrict  The  corpus  delicti  may  always 
be  shown  by  proof  of  circumstances.  The  officer  who  found 
the  hay  burning,  and  described  to  the  jury  the  conditions  as 
he  discovered  them^  and  gave  a  description  of  the  character 
of  the  pile  of  hay,  together  with  its  situation  in  an  open  lot, 
furnished  ample  evidence  from  which  the  jury  could  properly 
conclude  that  the  flre  was  of  incendiary  origin.  The  testi- 
mony of  this  accomplice,  together  with  the  express  admission 
of  the  defendant,  furnished  abundant  proof  upon  which  to 
base  a  verdict  of  guilty.  The  defendant  testified  as  a  witness 
on  his  own  behalf,  and  while  he  denied  active  participation 
in  the  setting  of  the  fire,  admitted  that  he  went  to  the  pile  of 
hay  with  Warrick.  He  admitted  further  being  present  at 
Andrews'  house,  but  sought  to  shift  the  responsibility  for  the 
remark  as  to  the  grudge  against  the  Chino  company  from 
himself  to  Warrick.  A  case  was  so  plainly  made  out  against 
the  defendant  upon  the  whole  testimony,  as  we  view  it,  that 
it  would  be  almost  inconceivable  that  the  jury  could  have 
decided  otherwise  upon  the  proof  presented.  That  considera- 
tion will  be  borne  in  mind  when  certain  other  objections 
urged  by  the  appellant  are  considered. 

It  appears  that  two  trials  were  had  of  this  defendant: 
The  information  in  the  first  case  charged  that  he  burned  a 
**stack  of  hay."  At  the  conclusion  of  the  testimony,  it  hav- 
ing been  shown  that  the  hay  burned  was  a  pile  of  baled  hay, 
the  court  directed  the  jury  to  find  a  verdict  for  the  defendant 
on  the  ground  of  variance  between  the  charge  and  the  proof. 
The  defendant  had  asked  that  the  case  be  dismissed  on  the 
same  ground.  The  second  information  was  then  filed,  upon 
which  this  trial  was  had,  wherein  the  defendant  was  charged 
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with  having  burned  ''a  pfle  of  baled  hay,"  To  this  second 
charge,  in  addition  to  his  plea  of  not  guilty,  defendant  inter- 
posed a  plea  of  once  in  jeopardy  and  of  former  acquittal, 
basing  both  pleas  upon  evidence  of  the  acquittal  made  be- 
cause of  the  variance  mentioned.  The  jury  in  the  case  was 
advised  by  the  court  that  it  should  find  for  the  people  on  the 
plea  of  once  in  jeopardy,  but  no  verdict  was  returned  on  the 
plea  of  former  acquitted.  Appellant  insists  here  that,  not 
only  was  the  court  in  error  in  directing  the  jury  to  find  for  the 
people  on  the  plea  of  former  jeopardy,  but  that  he  was  en- 
titled to  a  verdict  on  the  plea  of  former  acquittal,  and  that 
no  jurisdiction  resided  in  the  court  to  pronounce  judgment 
until  such  a  verdict  had  been  rendered.  It  should  be  re- 
membered that  the  evidence  offered  in  support  of  the  plea 
af  once  in  jeopardy  and  that  of  former  acquittal  was  the 
same,  to  wit,  the  record  of  the  proceedings  had  in  the  first 
trial.  While  it  is  true  in  general  that  a  plea  of  once  in 
jeopardy  presents  a  question  of  fact  which  the  jury  hm  the 
right  to  solve,  where  the  evidence  is  uncontradicted  and 
shows  a  state  of  the  case  such  as  that  disclosed  here,  the 
question  becomes  more  particularly  one  of  law  upon  which 
the  court  ia  authorized  to  advise  the  jury  directly.  {People 
V.  Cummings,  123  Cal,  269,  [55  Pac.  898] ;  People  v.  Ammer- 
man,  118  Cal.  23,  [56  Pac.  15].)  And  we  think  that  where 
the  jury  made  its  finding  upon  a  plea  of  not  guilty  and  once 
in  jeopardy,  the  judgment  is  not  rendered  invalid  because 
of  the  failure  to  find  particularly  upon  the  plea  of  former 
acquittaL  As  has  been  mentioned,  precisely  the  same  facts 
were  relied  upon  to  support  the  latter  plea  as  were  relied 
upon  to  sustain  the  plea  of  jeopardy.  If  the  defendant  had 
been  formerly  acquitted,  he  would  also  have  been  in  jeop- 
ardy. The  finding  of  the  jury  under  the  facts  here  disclosed, 
upon  the  plea  of  once  in  jeopardy,  necessarily  included  an 
adverse  finding  upon  the  plea  of  previous  acquittal. 

The  defendant  has  complained  that  the  court  had  no  right 
in  the  first  trial  to  give  a  mandatory  instruction  directing 
his  acquittal,  but  the  sole  argument  in  support  of  this  objec- 
tion seems  to  be  that  the  court  should  have  advised  but  not 
'^ directed''  such  a  verdict  We  think  that  the  defendant 
is  not  in  a  position  to  raise  this  objection,  as  the  action  of 
the  court  was  favorable  to  him,  rather  than  the  contrary. 
The  fact  that  he  was  at  that  time  insisting  upon  his  motion 
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to  dismiss  the  case,  does  not,  we  think,  add  any  force  to  the 
position  which  he  now  takes  regarding  that  matter.  Casea 
have  been  reversed  where  the  appeal  was  taken  by  the  people 
from  an  instruction  directing  a  verdict,  but  we  have  yet  to 
find  one  where  the  defendant  has  claimed  to  have  suffered 
prejudice  for  like  cause.  The  court  under  the  state  of  the 
case  at  the  first  trial  was  altogether  justified  in  refusing  to 
dismiss  the  charge,  and  would  have  been  justified  in  refusing 
to  '* advise'*  the  jury  to  acquit,  without  it  appearing  that 
such  acquittal  was  by  reason  of  the  variance  between  the 
proof  and  the  charge,  which  acquittal,  under  section  1021  of 
the  Penal  Code,  constitutes  no  bar  to  a  further  prosecution. 
The  court  in  instructing  the  jury  stated  the  definition  of 
the  word  "malice**  as  the  same  is  found  in  subdivision  4  of 
section  7  of  the  Penal  Code,  as  follows:  **The  words  *malice* 
and  'maliciously*  import  a  wish  to  vex,  annoy,  or  injure 
another  person,  or  an  intent  to  do  a  wrongful  act,  estab- 
lished either  by  proof  or  presumption  of  law.'*  The  court 
gave  a  further  instruction  to  the  jury  in  which  the  jury  was 
advised  that  it  was  necessary  for  the  prosecution  to  prove 
malice,  as  it  was  one  of  the  material  elements  of  the  offense, 
and  stated:  ''And  in  this  connection,  you  are  instructed  that 
malice  is  not  presumed,  and  you  cannot  presume  that  any 
act  of  the  defendant  was  malicious,  but  the  malice  on  the 
part  of  the  defendant  must  be  established  by  the  prosecution 
as  one  of  the  material  elements  of  the  offense,  and  you  must 
be  satisfied  that  the  acts  of  the  defendant  were  malicious  to 
the  same  extent  that  you  must  be  satisfied  with  any  other 
material  element  of  this  offense.'*  The  appellant  insists 
that  the  malice  mentioned  in  section  600  of  the  Penal  Code 
is  a  particular  malice  which  becomes  as  of  the  intent  with 
which  the  crime  is  committed,  and  is  not  such  malice  as  is 
defined  by  subdivision  4  of  section  7  above  quoted.  The  code 
definition  of  malice  is  applicable  in  all  cases  where  the  word 
"malicious"  is  used  in  the  code  as  the  part  of  the  definition 
of  an  offense.  It  is  only  in  cases  where  in  the  description  of 
the  offense  some  qualification  is  made  as  to  the  meaning  of 
that  term  or  as  to  the  proof  thereof,  that  a  defendant  has 
a  right  to  further  instruction  upon  that  subject.  We  find  in 
the  case  of  People  v.  Dice,  120  Cal.  189,  [52  Pac.  477],  where 
the  charge  was  murder,  that  the  supreme  court  sustained  the 
giving  of  an  instruction  which  declared  the  definition  of  malice 
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in  the  terms  first  stated  above.  In  that  ease  the  further  in- 
struction was  given  as  to  express  and  implied  malice  agreeable 
to  the  special  provisions  of  the  section  which  immediately  fol- 
lows that  defining  the  crime  of  murder.  (See,  also,  People  v. 
Taylor,  36  Cal.  255 ;  People  v.  Myring,  144  Cal.  351,  [77  Pac. 
975] ;  People  v.  Ah  Toon,  68  Cal.  362,  [9  Pac.  311] ;  Davis  v. 
Pacific  Telephone  etc  Co.,  127  Cal.  312,  [59  Pac.  698].) 

It  is  further  claimed  that  the  court  erred  in  allowing  proof 
to  be  made  of  the  fact  that  a  number  of  fires  were  set  by  War- 
rick and  the  defendant  after  the  pile  of  baled  hay  was 
kindled  and  on  the  same  night.  Conceding  that  proof  of 
after-committed  offenses  is  not  admissible  in  support  of  a 
criminal  charge,  we  feel  wholly  justified  in  this  case  in  re- 
solving the  error  against  the  defendant  for  the  reason  that 
upon  the  whole  case  we  think  that  the  conviction  was  just, 
and  that  there  has  been  no  miscarriage  of  justice.  The  chief 
points  relied  upon  by  the  appellant  have  now  been  con- 
iidered.  The  instructions  of  the  court  were  quite  complete 
and  seem  to  have  fully  stated  the  law  applicable  to  the  case. 

The  judgment  and  order  are  affirmed. 

Conreyi  P.  J.,  and  Shaw,  J.,  concurred. 


[GIt.  Vo.  1400.    Second  Appellate  Distriet.— May  17,  1916.] 

C.  HABPOLD,  Respondent,  v.  THOS.  A.  SLOCUM  et  al., 

Appellants. 

AonoN  ON  Pbomissobt  Note — Ck>NsiDESATioN~ERitoNEons  Exclusion 
OF  Eyidxnge. — In  an  action  on  a  promissory  note,  where  the  de- 
fendants in  their  answer  do  not  deny  its  execution  or  the  fact  of 
nonpayment,  but  allege  that  it  was  given  as  security  for  th0  faithful 
performance  on  their  part  of  a  certain  agreement,  it  Is  error  for 
the  court  to  exclude  evidence  offered  by  the  defendants  to  support 
this  plea,  where  it  appears  that  the  note  was  executed  almost  one 
year  after  the  making  of  the  contract,  the  contract  containing  no 
condition  for  the  giving  of  security,  but  being  complete  in  its  re- 
cital of  the  things  agreed  upon  by  the  parties,  and  when  the  note 
was  given  the  time  not  having  arrived  when  the  defendants  were 
called  upon  to  aeeount. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frank  R.  Willis,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

B.  P.  Welch,  and  J.  B.  Jaffray,  for  Appellants. 

Cedric  E.  Johnson,  Andrews,  Toland  ft  Andrews,  and  Thos. 
0.  Toland,  for  Bespondent. 

JAMES,  J. — ^Appeal  from  a  judgment  in  favor  of  the  plain- 
tiff, and  from  an  order  denying  to  the  defendants  a  new  trial. 

Plaintiff  brought  this  action  to  recover  on  a  promissory  note 
for  the  principal  sum  of  $1,750,  dated  November  28, 1910,  and 
maturing  one  year  after  date.  Defendants  answering  did  not 
deny  the  execution  of  the  note  nor  the  fact  as  alleged  that 
nothing  had  been  paid  thereon,  but  affirmatively  alleged  that 
'^said  note,  at  the  time  of  its  execution  and  delivery,  was  and 
ever  since  has  been,  a  security  given  by  these  defendants  to 
the  plaintiff  for  the  faithful  performance  on  their  part  of  a 
certain  agreement  before  that  time  entered  into  between  said 
parties,  which  agreement  is  in  words  and  figures  as  follows: 

'^This  agreement,  made  and  entered  into  this  2nd  day  of 
December,  1909,  by  and  between  C.  Harpold  of  Santa  Paula, 
State  of  California,  and  Thos.  A.  Slocum  and  J.  H.  Slocnm 
of  Los  Angeles,  State  aforesaid,  each  with  the  other  wit- 
nesseth ; 

^^That  all  three  of  the  parties  are  the  owners  of  a  certain 
house  and  lot,  on  Twenty-fifth  street  near  San  Pedro,  for 
which  they  have  traded  the  garage  in  Santa  Paula,  on  which 
building  C.  Harpold  owned  a  mortgage  for  one  thousand  dollars 
(1000),  therefore,  be  it  understood  and  agreed  between  all 
parties  hereto,  «that  as  consideration  for  surrendering  the  mort- 
gage, aforesaid,  the  said  C.  Harpold  shall  receive  as  an  interest 
in  such  property,  or  out  of  any  money  received  for  the  sale  of 
the  aforesaid  house  and  lot,  or  any  trade  that  is  made  on  or 
with  said  property  as  a  basis,  the  first  thousand  (1000)  dol- 
lars after  which  all  the  remainder  shall  be  divided  among  the 
several  parties  hereto  in  equal  parts. 

''  It  is  understood  and  agreed  among  the  three  parties  to  this 
agreement  that  for  convenience  in  handling  the  deed  shall  be 
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made  out  in  the  name  of  Thoa.  A.  Slocnm,  though  the  owner- 
ahip  shall  be  held  in  all  three  in  the  ratio  aforesaid  and  that 
the  said  Thos.  A.  Slocum  shall  act  as  Trustee. 

''In  witness  whereof  we  hereby  set  our  hands  and  seal  the 
year  and  day  above  written. 

'' a  Habpold. 
"Thos.  A.  Slocum, 

"J.  H.  SliOOUM." 

This  allegation  followed:  "Defendants  further  state  that 
(here  was  no  other  consideration  for  the  giving  of  said  note 
than  that  it  should  be  such  security ;  that  no  consideration  has 
passed  to  either  of  them  or  from  said  plaintiff  for  said  note, 
and  that  plaintiff  has  not  given  up  or  assigned  to  defendants 
or  to  any  one  for  them  his  rights  under  said  agreement  of 
trust.  .  .  .  ''  The  genuineness  and  due  execution  of  the  con- 
tract set  out  in  the  answer,  and  above  quoted,  was  admitted. 
(Code  Civ.  Proc,  sec  448.)  Upon  trial  being  had,  objections 
to  evidence  offered  on  the  part  of  the  defendants  to  show  the 
consideration  for  the  note  and  that  such  consideration  was 
only  as  they  had  alleged  in  their  answer,  were  sustained.  The 
trial  court  took  the  view  that  to  allow  such  evidence  would 
be  to  permit  the  varying  of  the  terms  of  a  written  instrument 
It  will  be  observed  that  the  note  was  executed  almost  one 
year  after  the  making  of  the  contract  which  is  set  out  in  the 
answer.  This  contract  contained  no  condition  for  the  giving 
of  security  to  the  plaintiff.  It  was  complete  in  its  recital  of 
the  things  agreed  upon  by  the  parties.  When  the  note  was 
given  the  time  had  not  arrived  when  the  defendants  were 
ealled  upon  to  account — ^in  other  words,  the  contract  had  not 
matured.  Under  such  a  condition  of  fact  the  giving  of  the 
note  would  appear  to  have  been  a  gratuitous  act,  rendered 
without  legal  consideration  moving  to  the  makers  of  the  note. 
This,  of  course,  assuming  the  allegations  of  the  answer  to  be 
true.  The  question  is,  not  whether  the  defendants  might  be 
able  to  maintain  by  sufficient  evidence  the  daim  set  up  by  way 
of  defense,  but  whether  they  should  have  been  allowed  to  offer 
competent  evidence  to  support  the  plea  as  made.  We  think  the 
court  erred  in  sustaining  the  objections.  This  was  not  a  case 
which  involved  any  rights  of  an  innocent  holder  for  value, 
but  the  action  was  directly  between  the  parties  to  the  original 
transaction. 
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Some  objection  has  been  made  to  the  sufficiency  of  the  rec- 
ord presented.  The  irregularities  complained  of,  we  think, 
are  not  sufficient  to  justify  us  in  discarding  the  record  in  con- 
sidering the  appeaL 

The  judgment  and  order  are  reversed. 

Ck)nre7i  P.  J.,  and  Shaw,  J.,  concurred. 


[dr.  No.  1814.    FInt  Appellaia  District— Maj  17,  IMC] 

(WILLIAM  T.  GBOSSE,  Respondent,  y.  C.  B«  PETERSEN 
et  al.y  Appellants. 

CcmntAoir— EzxcDTioN  With  Befirenos  to  Special  Circuicstanges — 
Measttbb  ov  Damages. — ^Where  a  contract  is  entered  into  l^  tbe 
parties  thereto  with  reference  to  special  circumstances  known  to 
both  parties,  the  damages  recoverable  for  a  breach  of  the  eontraet 
are  not  only  those  arising  naturally  therefrom  and  accordin|r  to 
the  usual  course  of  business,  but  also  those  which  under  the  special 
eircumstances  connected  with  the  transaction  flowed  from  the  breach. 

ij».— OoNTBAOT  >t)B  Manufaotobx  OF  SoAF— Daicaoes.— The  mcasofe 
of  ths  plaintiffs  damage  for  the  defendants'  willful  and  wrongful 
violation  of  a  contract  for  the  manufacture  of  soap  according  to 
a  secret  formula  furnished  by  the  former,  is,  where  it  is  shown 
that  the  defendants  had  knowledge  that  the  purpose  of  the  plaintiff 
was  to  permanently  establish  a  market  for  a  soap  of  superior  merit 
and  value  to  be  manufactured  for  him  In  exact  accord  with  waA 
formula,  the  difference  between  the  plaintiifs  actual  expenditures 
In  creating  a  market  for  tha  soap,  including  the  value  of  his  own 
services,  and  the  sum  received  by  him  from  the  sales  made  of  the 
soap  delivered  up  to  the  time  that  the  market  which  he  had  created 
had  been  destroyed  in  consequence  of  the  breach  of  the  eontraet; 
and,  where  it  is  also  shown  that  such  defendants  had  converted 
the  secret  ingredient  to  their  own  use,  the  value  thereof  is  to  be 
added  to  the  damage. 

Ik— EviDENOS— Eabninos  OF  PLAiMnFT.— In  such  an  action  it  is  not 
error  to  permit  evidence  of  plaintiff's  average  earnings  while  em- 
ployed by  third  parties  in  work  similar  in  character  and  extent  to 
the  work  which  for  some  fourteen  months  he  did  in  creating  a 
market  for  his  soap. 

Id. — AocEPTANCE  oy  Intebiob  Soaf^-Laok  or  Waives. — ^The  breach  ef 
soch  a  contract  is  not  waived  by  the  ordering  and  acoeptaaee  of 
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loap  after  the  plaintiff  had  knowledge  of  lome  complaints  aa  to 
the  efflcaej  of  the  aoap,  where  raeh  complainta  were  few  and  of  a 
▼agae  eharaoter. 

b.— <2uALiTT  OF  BoAF— Instruction.— In  sneh  an  action  it  is  not  mis- 
leading to  instruct  the  jury  that  if  it  was  found  that  the  defendant 
failed  to  furnish  the  plaintiff  with  "a  high  extra  nnmber  one 
foap  same  qaalitj  as  Pioneer  Soap  Company's  Medallion  soap," 
sach  failure  constituted  a  breach  of  contract,  where  the  evidence  was 
confusing  as  to  whether  the  basic  ingredients  employed  in  the  manu- 
facture of  the  soap  in  question  were  in  anywise  inferior  to  the 
basis  ingredients  usually  employed  in  the  manufacture  of  Medallion 
ioap. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    L.  T.  Price,  judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  Otis,  Mastiok  ft  Partridge,  and  Alan  C.  Van  Fleet, 
for  Appellants. 

Wm.  M.  Abbott,  Wm.  M.  CannoUi  and  Paul  G.  Morf,  for 
Respondent. 

LENNON,  P.  J. — ^In  this  action  the  plaintiff  sued  to  recover 
the  sum  of  forty  thousand  dollars  as  damages  for  the  breach 
of  a  contract.  Upon  the  verdict  of  a  jury  judgment  was  en- 
tered in  plaintiff's  favor  in  the  sum  of  three  thousand  five 
hundred  dollars.  The  appeal  is  from  the  judgment,  and  from 
an  order  denying  a  new  trial. 

Briefly  stated  the  facts  are  these:  The  defendants  were  en- 
gaged in  the  business  of  manufacturing  soap.  The  plaintiff 
was  a  soap  expert  and  salesman,  and  for  many  years  prior  to 
the  making  of  the  contract  in  suit  had  been  a  successful  dealer 
in  soap  and  the  Pacific  Coast  agent  for  soap  manufacturers. 
Plaintiff  was  possessed  of  a  secret  formula  for  the  manufac- 
ture of  soap,  containing  an  ingredient  claimed  by  him  to 
possess  peculiar  cleansing  qualities,  and  the  especial  excellence 
of  soap  manufactured  in  accordance  with  his  formula  had 
been  successfully  demonstrated.  Plaintiff  entered  into  a  con- 
tract with  the  defendants  for  the  manufacture  at  a  stipulated 
price  of  a  laundry  soap,  to  be  known  as  Wil-Gro  soap,  which 
was  *'to  be  a  high  extra  number  one  soap  same  quality  aa 
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Pioneer  Soap  Company's  (defendant)  Medallion  soap," — 
weighing  from  5%  to  7  ounces  per  bar  when  cured,  and  which 
was  to  be  made  and  mixed  according  to  plaintiff's  formula  as 
set  out  in  the  contract.  The  contract  further  covenanted  that 
the  defendants  would  not  use  the  plaintiff's  secret  ingredient 
in  the  manufacture  of  any  soap  but  that  of  the  plaintiff. 

The  first  count  of  the  plaintiff's  complaint  alleged  that  he 
had  expended  in  payment  to  the  defendants  for  soap  delivered 
to  him  under  said  contract,  supposedly  manufactured  in  ao- 
cordance  with  his  formula,  the  sum  of  $4,167.10 ;  that  he  had 
paid  the  sum  of  $3,344.33  for  the  secret  ingredient  which  was 
supplied  to  the  defendants  for  the  purpose  of  being  used  in 
the  manufacture  of  the  soap,  and  the  sum  of  $5,066  in  the 
creation  of  a  market  for  the  commodity  when  manufactured; 
and  then  proceeded  upon  the  theory  that  the  plaintiff  was 
damaged  in  the  aggregate  of  those  sums  by  the  defendants' 
breach  of  the  contract  in  furnishing  an  inferior  soap  not 
manufactured  as  agreed,  which  rendered  futile  the  expendi- 
tures thus  incurred. 

The  second  count  of  the  complaint  fixed  the  plaintiff's  dam- 
age  at  five  thousand  dollars  because  of  the  defendants'  unaa- 
thorized  use  of  the  plaintiff's  secret  ingredient  in  the  manu- 
facture of  their  own  soap. 

The  third  count  of  the  complaint  called  for  damages  in  the 
sum  of  twenty-five  thousand  dollars,  because  of  the  all^^ 
injury  to  the  plaintiff's  business  and  reputation  as  a  soap 
dealer,  and  his  diminished  ability  to  make  sales  of  his  spe- 
cialty. 

The  evidence  adduced  in  support  of  the  plaintiff's  ease 
tended  to  show  that  upon  the  execution  of  the  contract  he 
commenced  to  advertise  and  create  a  market  for  the  soap  to 
be  manufactured  for  him  by  the  defendants.  This  he  con- 
tinued to  do  until  some  time  in  April,  1912.  During  this 
time  he  ordered  and  received  from  the  defendants  approxi- 
mately one  hundred  thousand  pounds  of  soap  supposedly  made 
and  mixed  in  conformity  with  the  formula  specified  in  the 
contract,  for  the  manufacture  of  which  he  supplied  to  the 
defendants  6,390  pounds  of  the  secret  ingredient,  which  was 
15  pounds  in  excess  of  the  quantity  necessary  to  fill  plaintiff's 
orders  if  the  soap  had  been  manufactured  according  to  the 
formula  contained  in  the  contract.  The  defendants  did  not 
manufacture  this  soap  according  to  the  agreed  formula,  but 
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naed  in  such  manufacture  from  35  to  50  per  cent  only  of  the 
proportion  of  secret  ingredient  specified  therein.  They  di- 
verted large  quantities  of  this  ingredient  to  their  own  use, 
employing  it  in  the  manufacture  of  their  own  soap,  and  also 
retained  in  their  possession  after  the  completion  of  the  plain- 
tiff's orders  ahout  one  thousand  pounds  thereof.  The  soap 
when  received  by  the  plaintiff  was  wrapped  and  boxed,  and 
the  plaintiff  sold  and  shipped  the  same  to  his  customers  in 
the  original  packages,  disposing  during  a  portion  of  the  year 
1912  of  some  eighty-eight  thousand  pounds.  Occasionally  a 
customer  of  the  plaintiff  found  fault  with  the  soap  upon  the 
ground  that  it  did  not  do  the  work  claimed  for  it;  but  the 
plaintiff,  knowing  the  efScacy  of  the  soap  when  made  accord- 
ing to  his  formula,  and  having  implicit  confidence  in  the  busi- 
ness ability  and  integrity  of  the  defendants,  gave  but  little 
heed  to  the  few  complaints  thus  made  until  something  like  a 
year  after  the  execution  of  the  contract,  when  he  discovered 
the  fact  above  mentioned,  that  the  defendants  had  employed 
in  the  manufacture  of  the  soap  a  smaller  proportion  of  the 
secret  ingredient  than  specified  in  the  formula.  Thereupon 
the  plaintiff  ceased  selling  the  article  as  Wil-Qro  soap,  dispos- 
ing of  it  as  ordinary  soap  at  a  reduced  price,  and  still  had  on 
hand  unsold  a  considerable  quantity  thereof. 

The  principal  point  urged  in  support  of  the  appeal  is  that 
the  evidence  is  insufficient  to  support  the  finding  of  the  jury 
implied  by  the  verdict  that  the  plaintiff  was  damaged  by  the 
defendants'  alleged  breach  of  the  contract  in  the  sum  of  three 
thousand  five  hundred  dollars,  or  any  other  sum. 

Much  of  the  briefs  of  the  respective  counsel  is  devoted  to  a 
discussion  of  the  measure  of  damages;  but  upon  that  subject, 
and  the  sufficiency  of  the  evidence  to  support  the  verdict,  it 
will  suffice  to  say  that  upon  the  whole  the  evidence  shows  that 
the  contract  in  controversy  was  entered  into  by  the  parties 
thereto  with  reference  to  special  circumstances  biown  to  both 
parties,  and  therefore  the  damages  recoverable  for  a  breach  of 
the  contract  are  not  only  those  arising  naturally  therefrom  and 
according  to  the  usual  course  of  business,  but  also  those  which 
under  the  special  circumstances  connected  with  the  transac- 
tion flowed  from  the  breach.  (McDonald  v.  Kansas  City  Bolt 
etc.  Co.,  149  Fed.  360,  365,  [8  L.  R.  A.  (N.  S.)  1110,  79 
C.  C.  A.  298] ;  Perry  Tie  &  Lumber  Co.  v.  Reynolds,  100  Va. 
264,  [40  a  E.  920] ;  3  Elliott  on  Contracts,  sec.  2131.) 
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In  the  present  case  the  circumstances  surrounding  and  at- 
tending the  making  of  the  contract,  which  to  an  extent  make 
and  measure  the  damage  suffered  hy  the  plaintiff  for  the  un- 
doubted breach  of  the  contract,  are  briefly  stated  these :  The 
contract  was  entered  into  between  plaintiff  and  defendants 
with  the  purpose  on  the  part  of  the  plaintiff — ^which  purpose 
was  apparently  known  to  the  defendants — of  permanently 
establishing  a  market  for  a  soap  of  superior  merit  and  Yalue, 
which  was  to  be  manufactured  for  the  plaintiff  in  exact  accord 
with  the  formula  specified  in  the  contract.  Upon  the  faith  of 
the  contract  entered  into  the  plaintiff  expended  much  time, 
effort,  and  money  in  successfully  creating  a  market  for  his 
soap,  which  presumably  and  evidently  was  intended  to  be  of 
a  permanent  nature  rather  than  a  mere  temporary  expedient 
for  the  making  of  an  immediate  profit  from  the  sale  of  the 
first  lots  of  soap  manufactured. 

Under  the  rule  stated,  the  measure  of  the  plaintiff's  damage 
for  the  defendants'  willful  and  wrongful  Tiolation  of  the  con- 
tract would,  ordinarily  and  under  the  special  circumstances 
narrated,  be  at  the  very  least  the  difference  between  his  actual 
expenditures,  including  the  value  of  his  own  services,  which 
he  had  been  induced  to  make  on  the  faith  of  the  contract,  and 
the  sum  received  by  him  from  the  sales  made  of  the  soap  deliv- 
ered up  to  the  time  that  the  market  which  he  had  created  had 
been  destroyed  in  consequence  of  the  defendants'  breach  of 
the  contract.  (Cederberg  v.  Bobison,  100  Cal.  93,  [34  Pac 
625] ;  UrUted  States  v.  Behan,  110  U.  S.  338,  [28  L.  Ed.  168, 
4  Sup.  Ct.  Rep.  81].)  In  the  pursuit  and  accomplishment  of 
his  design,  and  the  apparent  purpose  of  the  contract,  the  evi- 
dence shows  that  the  plaintiff,  upon  the  faith  of  the  contract, 
expended  in  the  aggregate  the  sum  of  $10,577 ;  and  that  prior 
to  the  decline  and  final  destruction  of  the  market  which  he  had 
created  for  Wil-Gro  soap  he  had  received  from  the  sales  of  the 
soap  manufactured  and  delivered  to  him  by  the  defendants 
the  sum  of  $6,942.  The  actual  loss  to  him,  therefore,  in  this 
aspect  of  the  case  was  the  sum  of  $3,635;  and  in  estimating 
his  damage  there  must  be  added  to  this  the  further  sum  of 
$675,  the  value  of  the  secret  ingredient  wrongfully  converted 
by  the  defendants  to  their  own  use.  It  will  thus  be  seen  that 
the  evidence  not  only  supports  the  verdict,  but  that  the  a^^e- 
gate  of  the  plaintiff 'a  actual  loss  resulting  from  the  def  end- 
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ants'  breach  of  the  contract  was  much  in  excess  of  the  sum 
awarded  to  him  bj  the  jury. 

The  trial  court  did  not  err  in  its  ruling  permitting  evidence 
of  plaintiff's  average  earnings,  while  employed  by  third  par- 
ties, in  work  similar  in  character  and  extent  to  the  work  which 
for  some  fourteen  months  he  did  in  creating  a  market  for  his 
Wil-Gro  soap.  Of  course,  the  amount  of  such  earnings  in 
themselves  did  not  fix  the  value  of  the  plaintiff's  time  and 
labor  expended  upon  the  faith  of  the  contract  in  controversy, 
but  it  was  some  evidence  of  the  value  of  the  plaintiff's  services, 
and  was  therefore  admissible  for  the  purpose  of  assisting  the 
jury  in  fixing  the  value  of  the  same  (1  Sedgwick  on  Damages, 
9th  ed.,  sec.  265). 

We  are  not  impressed  with  the  point  that  the  plaintiff 
waived  the  breach  complained  of,  and  the  damages  resulting 
therefrom,  because  he  ordered  and  accepted  soap  from  the 
defendants  after  he  had  heard  some  complaints  from  his  cus- 
tomers that  '^it  would  not  do  the  work."  These  complaints 
were,  apparently,  few  and  far  between,  and  it  was  not  until 
a  year  and  more  after  the  completion  of  the  contract  that  he 
was  positively  and  definitely  informed  that  the  defendants 
were  not  manufacturing  the  soap  in  accordance  with  the 
agreed  formula.  Even  if  the  soap  had  been  manufactured 
strictly  according  to  the  formula,  it  is  not  unlikely  that  there 
would  have  been  some  slight  complaint  that  at  times  it  did  not 
fully  measure  up  to  the  representations  made  for  it;  and  a 
few  vague  complaints  made  of  the  soap  delivered  to  the  plain- 
tiff were  not  in  our  opinion  sufficient  as  a  matter  of  law  to 
charge  the  plaintiff  with  knowledge  of  the  breach  of  the 
contract,  and  thereby  operate  to  transform  his  subsequent 
acceptance  of  the  soap  into  a  waiver  of  the  original  terms  of 
the  contract. 

The  trial  court,  among  other  things,  in  effect  instructed  the 
jury  that  if  it  was  found  that  the  defendants  failed  to  furnish 
the  plaintiff  with  ''a  high  grade  extra  number  one  soap  same 
quality  as  Pioneer  Soap  Company's  Medallion  soap,"  such 
failure  constituted  a  breach  of  the  contract;  and  it  is  now 
insisted  that  there  is  no  evidence  that  the  basic  ingredients 
employed  in  the  manufacture  of  the  plaintiff's  Wil-Qro  soap 
were  in  anywise  inferior  to  the  basic  ingredients  usually  em- 
ployed in  the  manufacture  of  Medallion  soap,  and  that  there- 
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fore  the  tendenqr  of  the  instruction  in  question  was  to  mislead 
the  jury,  and  was  consequently  prejudicially  erroneous. 

WbUe  the  evidence  upon  this  phase  of  the  case  is  more  or 
less  confusing,  there  was  some  evidence  that  ''there  was  a  fixed 
formula  for  the  Medallion  soap"  which  was  varied  from  in 
the  manufacture  of  the  ''Medallion  soap"  which  was  employed 
as  a  basis  for  the  manufacture  of  the  plaintiff's  Wi]-Gro  soap. 
True,  it  was  the  claim  of  witnesses  for  the  defendants  that 
the  variation  from  the  formula  for  the  manufacture  of  Medal- 
lion soap  was  an  immaterial  one,  which  did  not  injuriously 
affect  its  quality  and  value  as  a  base  for  the  manufacture  of 
the  plaintiff's  soap;  but,  upon  the  other  hand,  there  is  evi- 
dence to  be  found  in  the  record  tending  to  show  that  "Medal- 
lion soap"  was  not  a  number  one  piece  of  soap  because  the 
ingredients  which  went  into  it  consisted  in  part  of  "grease,  a 
cheap  grade  of  resin  not  the  best,  and  instead  of  the  soap  get- 
ting two  washes  like  the  ordinary  soap  it  was  only  put  through 
one.  It  wasn't  cleansed  properly,  and  it  was  finished  vezy 
poorly."  It  is  not  entirely  dear  to  us  whether  the  latter  tes- 
timony had  reference  to  the  Medallion  soap  ordinarily  manu- 
factured by  the  defendants  according  to  the  formula  fixed 
therefor,  or  was  intended  to  apply  to  the  "Medallion  soap" 
which  was  especially  used  as  a  base  for  the  manufacture  of  the 
plaintiff's  soap.  In  the  presence  of  this  uncertainty  in  the 
evidence  we  are  not  prepared  to  say  that  the  question,  as  to 
whether  or  not  the  defendants  had  complied  with  the  contract 
in  the  particular  stated  in  the  instruction  complained  of  was 
improperly  submitted  to  the  jury. 

The  remaining  points  urged  in  support  of  the  appeal  are 
more  or  less  involved  in  those  previously  discussed;  they  have 
therefore  in  effect  been  disposed  of  and  need  not  be  now  ad- 
verted to. 

The  judgment  and  order  appealed  from  are  affirmed, 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  13, 1916. 
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[CiT.  No.  14ai.    Tint  Appellate  DiBtriet— Ma/  18.  1916.] 

H.  M.  FERRAB^  Respondent,  y.  THB  WESTERN  ASSUB- 
ANCB  COMPANY  (a  Corporation),  Appellant 

Time  Inbtteangi — Paxol  OoNraAor — ^Validitt  ov. — Where  an  ineaianee 
agent  anthorized  to  aeeept  risks,  accepts  a  risk  by  parol,  promising 
to  deliver  the  policy,  the  insurance  begins  with  the  acceptance, 
and  the  contract  in  parol  continues  until  the  poliej  ia  delivered, 
when  it  is  superseded  by  the  policy. 

Ii>.— Aginct  to  Pbooubs  Inbubangb— Etidenob— flooPB  of  Authobitt. 
Where  a  soliciting  insurance  agent  is  in  the  first  instance  given 
authority  to  place  insurance,  and  such  authority  is  thereafter  ex- 
tended to  keeping  the  property  insured  from  year  to  year,  he  thereby 
becomes  the  general  agent  of  the  insured  with  authority  to  insure 
the  property  and  to  keep  it  insured,  and,  as  an  incident  thereto,  to 
accept  notice  of  cancellation  of  a  policy  and  procure  insurance 
in  another  company. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Oeorge  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  F.  Ril^,  for  Appellant 

Bacigalupi  ft  Elkus,  and  Jewel  Alexander,  for  Respondent. 

EEBBIGAN,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial  in  an  action  brought  against  the  de- 
fendant to  recover  the  sum  of  one  thousand  dollars,  the 
amount  of  a  fire  insurance  policy  claimed  by  plaintiff  to  have 
been  issued  by  the  defendant  upon  certain  furniture  belong- 
ing to  the  former's  assignor. 

Several  years  before  the  fire  which  destroyed  the  furni- 
ture in  question,  Mrs.  Margaret  M.  Plier,  its  owner,  had  au* 
thorized  Clarence  Coleman,  an  insurance  broker,  to  place 
one  thousand  dollars  insurance  thereon,  the  property  being 
contained  in  a  certain  hotel  in  San  Francisco.  Coleman  did 
■0,  selecting  the  St  Paul  Fire  and  Marine  Insurance  Com- 
pany.   At  that  time,  and  up  to  the  time  of  the  fire,  Mra 
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Flier  was  canying  other  insurance  upon  the  furniture  in 
the  sum  of  five  hundred  dollars,  which  was  placed  inde- 
pendently of  Coleman.  Each  year,  when  the  one  thousand 
dollar  policy  was  about  to  expire,  Coleman  would  renew  it, 
and  Mrs.  Flier  would  pay  the  premium.  On  one  occasion,  a 
small  loss  by  fire  having  occurred,  he  attended  to  the  matter 
of  its  adjustment  in  so  satisfactory  a  manner  to  the  insured 
that  she  told  him  to  thereafter  take  care  of  her  insurance 
and  to  keep  her  covered  in  good  companies  in  the  sum  of 
one  thousand  dollars.  On  May  15,  1911,  the  St.  Faul  Fire 
and  Marine  Insurance  Company  notified  Coleman  in  writing 
that  after  an  examination  of  the  premises  in  which  the  in- 
sured property  was  situated  it  felt  constrained  to  cancel  its 
policy,  and  thereby  gave  Coleman  the  five  days'  notice  of 
cancellation  as  required  by  the  terms  of  the  policy.  Coleman 
immediately  attempted  to  see  Mrs.  Flier  in  order  to  obtain 
possession  of  the  policy  for  the  purpose  of  returning  it  to 
the  company,  whereupon  she  would  be  entitled  to  be  repaid 
the  unearned  premium  thereon.  Failing  to  see  Mrs.  Flier, 
Coleman,  on  May  18,  1911,  offered  to  the  defendant  company 
this  insurance.  The  latter 's  ''counterman,"  who  was  au- 
thorized to  accept  insurance,  refused  to  take  the  responsi- 
bility in  this  instance  of  accepting  the  risk,  and  referred 
Coleman  to  the  manager  of  the  company,  one  Miller.  After 
some  persuasion  on  the  part  of  the  broker.  Miller  agreed 
to  take  the  insurance,  and  on  May  20th  a  written  application 
was  made  to  the  company.  On  May  27th,  Coleman  not 
having  received  the  policy,  telephoned  to  the  office  of  the 
defendant  and  inquired  about  it,  and  was  informed  that  the 
policy  was  ready  but  not  signed,  and  that  it  would  be  sent 
over  to  him  on  the  following  Monday  morning.  Early  that 
Monday  morning  (May  29,  1911),  the  fire  occurred  and  the 
property  insured  was  totally  destroyed.  From  May  20th, 
when  the  application  for  the  insurance  was  left  with  the  com- 
pany, up  to  the  time  of  the  fire,  the  defendant  appears  to  have 
considered  that  it  was  carrying  the  risk.  Entries  in  its  books 
made  in  the  ordinary  course  of  business  so  indicated,  and  thia 
insurance  was  included  in  a  statement  made  to  the  home  office 
of  the  company  of  business  recently  transacted,  and  after 
the  fire  a  statement  was  sent  to  Coleman  showing  that  he  had 
been  charged  with  the  premium  on  this  insurance. 
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We  do  not  doubt  from  all  the  circnmBtaaees  of  the  case 
that  the  finding  of  the  court  that  this  property  waa  covered 
hj  a  parol  contract  of  insurance  at  the  time  of  the  fire  ia 
amply  sustained  by  the  evidence.  Such  contracts  under 
similar  circumstances  are  not  uncommon.  (Field  y.  Lamson 
it  Ooodnow  Mfg.  Co.,  162  Mass.  388,  [27  L.  S.  A.  136,  88 
N.  E.  1126].)  They  are  valid  and  enforceable  in  thia  state. 
(Harron  v.  City  of  London  Fire  Ins.  Co.,  88  Cal.  16,  [25  Pac. 
982] ;  Gold  V.  Sun  Ins.  Co.,  73  Cal.  216,  218,  [14  Pac  786] ; 
American  Can  Co.  v.  Agricidturai  Ins.  Co.,  12  CaL  App.  133, 
[106  Pac.  720].) 

''If  an  agent,  authorized  to  accept  riaka,  accepts  a  risk  by 
parol,  promising  to  deliver  the  policy,  the  insurance  begins 
with  the  acceptance,  and  the  contract  in  parol  continues  until 
the  policy  is  delivered,  when  it  is  superseded  by  the  policy." 
(Western  Assurance  Co.  v.  McAlpin,  23  Ind.  App.  220,  [77 
Am.  St.  Bep.  423,  55  N.  E.  119].) 

The  only  really  serious  question  in  this  case  is  whether  or 
not  Clarence  Coleman  was  acting  within  the  scope  of  his  au- 
thority in  placing  this  insurance.  Notwithstanding  that  the 
property  which  it  covered  according  to  the  findings  of  the 
court — based  on  8uf9cient  evidence — was  reasonably  worth 
approximately  two  thousand  five  hundred  dollars,  its  owner 
intended  to  carry  no  more  than  one  thousand  five  hundred 
dollars  insurance  upon  it,  of  which  she  had  personally  at- 
tended to  placing  five  hundred  dollars,  and  was  relying  upon 
Coleman  to  take  care  of  the  remainder.  At  the  time  of  the 
fire  she  knew  nothing  about  the  contemplated  cancellation 
or  the  new  insurance.  Upon  learning  of  the  fire,  and  of  the 
condition  of  her  insurance,  she  filed  proofs  of  loss  with  all 
three  companies.  From  the  other  companies  she  obtained  in 
settlement  of  the  loss  approximately  the  amount  of  the  face 
of  the  policies,  but  the  defendant  denied  responsibility  upon 
its  policy  and  refused  to  pay,  whereupon  the  insured  assigned 
her  claim  to  the  plaintiff,  who  at  once  commenced  this  action. 

We  think  the  defendant  is  liable.  Perhaps  when  Coleman 
placed  the  first  insurance  for  Mrs.  Plier  he  was  merely  an 
Insurance  solicitor,  whose  authority  was  quite  limited,  but 
later,  as  we  have  seen,  she  extended  his  authority  by  telling 
him  '^to  take  care  of  her  insurance  and  to  see  that  she  was 
covered  to  the  amount  of  $1,000."  At  another  place  in  the 
record  she  is  shown  to  have  testified  as  follows  t 
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''A.  About  the  Western  ABSurance,  I  never  told  him  what 
company  to  insure  me  in.  I  just  said,  'Insure  me  for  $1,000/ 
and  that  was  all.  As  long  as  it  was  covered,  that  is  all  I 
cared. 

^'Q.  Ab  long  as  it  was  ooveredt 

"A.  Yes,  sir. 

''Q.  It  says,  'I  looked  upon  him  as  a  solicitor  only.* 

''A.  I  don't  know  about  solicitor— I  only  told  him  to  inaoro 
me  and  keep  me  insured. 

^'Q.  To  keep  you  insured! 

''A.  To  keep  me  coTered — ^that  is  all  I  cared— as  long  as  I 
was  in  a  good  company." 

Coleman's  testimony  we  think  tends  to  corroborate  the  tes- 
timony of  Mrs.  Plier;  but  we  are  satisfied  that  the  direction 
by  Mrs.  Plier  to  Coleman  just  referred  to  made  him  more 
than  a  mere  soliciting  insurance  agent,  and  constituted  him, 
as  found  by  the  court,  her  general  agent  to  keep  her  insured 
to  the  extent  of  one  thousand  dollars  in  respect  to  the  prop- 
erty here  involved.  Being  her  general  agent  for  this  purpose 
we  think  he  was  authorized  as  an  incident  of  his  employment 
to  accept  and  to  act  upon  a  notice  of  cancellation.  (Stevef^ 
son  V.  Siin  Ins.  Offic&,  17  Cal.  App.  280,  [119  Pac  529]..) 
^'A  general  agent  with  power  to  insure  property  and  to  keep 
it  insured  may  accept  notice  of  cancellation  and  procure  snb^ 
stituted  insurance  or  renewal  of  insurance  in  another  com- 
pany." (22  Cyc.  1447;  Aetna  Ins.  Co.  v.  Benno,  96  Miss. 
172,  [50  South.  563] ;  Phoenix  Ins.  Co.  v.  State,  76  Ark.  180, 
[6  Ann.  Cas.  440,  88  S.  W.  917] ;  ScKauer  v.  Queen  Ins.  Co., 
88  Wis.  561,  [60  N.  W.  994] ;  Todd  v.  OermanrAmerican  Ins. 
Co.,  2  Ga.  App.  789,  [59  S.  B.  94].) 

The  record  does  not  show  upon  what  ground  the  insured, 
after  the  cancellation  of  the  policy,  obtained  a  settlement  of 
her  claim  against  the  St.  Paul  company.  Evidently  for  some 
good  reason  it  deemed  itself  responsible  on  the  policy  and 
paid  the  loss.  The  trial  court  found  that  the  policy  in  that 
company  had  been  canceled.  However,  the  circumstances 
of  that  transaction  are  not  before  us,  and  therefore  have  no 
bearing  upon  the  determination  of  this  case.  Here  it  ap- 
pears that  Coleman,  in  the  careful  discharge  of  his  duty  as 
general  agent,  effected  a  valid  contract  of  insurance  with 
the  defendant  upon  his  principal's  property,  the  obligation 
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of  which  18  not  dependent  upon  the  transaction  with  the  St 
Paul  company. 

But  even  if  Coleman  were  not  the  general  agent  for  the 
assured,  still  the  finding  of  the  court  as  to  his  authority  would 
have  to  be  sustained  on  the  theory  that  Ids  action  in  procuring 
the  policy  in  the  defendant  company  was  ratified  by  his 
principal.  In  filing  her  claim  of  loss  and  demanding  pay- 
menty  she  ratified  the  action  of  her  agent.  The  authorities 
seem  to  hold  that  a  ratification,  though  made  subsequent  to 
a  loss,  is  valid. 

In  the  case  of  BoutweU  y.  Globe  dt  Rutgers  Fire  Ins.  Co., 
193  N.  Y.  323,  [85  N.  E.  1087],  an  agent  was  instructed  by 
his  principal  to  carry  a  certain  amount  of  insurance  on  each 
of  two  certain  barges.  The  agent,  being  in  some  doubt  as 
to  the  amount  in  force  on  the  barges,  and  endeavoring  to 
earry  out  his  instructions,  took  out  other  insurance,  and 
advised  his  principal  of  what  he  had  done.  Upon  discovering 
that  he  had  contracted  for  a  larger  amount  than  his  instruc- 
tions warranted — ^which  was  on  the  following  day — ^he  re- 
turned the  policies  to  the  insurance  company,  requesting  in 
effect  that  the  transaction  be  treated  as  if  the  policies  had 
never  been  issued,  and  so  be  without  premium  charge.  This 
the  defendant  refused,  but  suggested  that  the  insurance 
would  be  canceled  at  short  rates.  With  the  proposition  in 
this  shape  one  of  the  barges  was  destroyed,  whereupon  the 
owner  tendered  defendant  the  premium  upon  the  policy 
issued,  and  later  duly  presented  proof  thereunder.  In  that 
ease  the  agent  does  not  seem  to  have  been  given  as  wide  a 
power  as  the  broker  here;  and  while  the  opinion  proceeds 
upon  the  theory  that  under  the  circumstances  of  the  case 
the  defendant  was  estopped  from  denying  its  liability,  still 
to  so  hold  it  was  necessary — and  accordingly  the  court  did 
hold — that  the  owner  had  a  legal  right  to  ratify  the  acts  of' 
his  agent  and  accept  the  contract  even  after  the  occurring 
of  the  loss. 

In  the  case  of  Todd  v.  Oerman-American  Ins.  Co.,  2  0&. 
App.  789,  [59  S.  B.  94],  the  court  say  that  assuming  that 
Turpin  (the  agent)  acted  for  Todd,  and  procured  from  the 
defendant  a  policy  of  insurance  in  Todd's  favor,  and  paid 
the  premium  or  became  responsible  to  pay  the  same,  Todd 
could,  after  the  fire,  upon  discovery  of  the  fact  that  Turpin 
had  assumed  to  act  for  him^  ratify  the  contract  and  hold  the 
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insurance  company  upon  it  The  court  observes  that  it  must 
be  admitted  that  in  the  case  of  a  ratification  the  parties  do 
not  generally  stand  upon  even  terms,  since  the  principal  may 
always  elect  to  ratify  the  act  if  it  is  for  his  benefit,  and 
disavow  it  if  it  is  to  his  injury,  but  this  consequence  has 
never  been  allowed  to  overcome  the  force  of  the  general  doe- 
trine. 

In  the  case  of  Phoenix  Ins.  Co.  v.  Hancock,  123  Gal.  222, 
[55  Pac.  905],  the  defendant  took  out  insurance  in  favor  of 
an  estate  in  which  he  was  an  heir.  Later,  upon  demand, 
he  refused  to  pay  the  premium,  whereupon  suit  was  com- 
menced to  compel  him  so  to  do.  In  sustaining  a  judgment 
against  him  the  court  thus  states  the  law:  ''Although  de- 
fendant had  no  authority  to  procure  insurance  for  the  ad- 
ministratrix, yet  she  could  have  ratified  his  act  even  after 
the  occurrence  of  a  loss."  (See,  also,  1  Joyce  on  Insurance, 
see.  642 ;  1  May  on  Insurance,  4th  ed.,  sec.  122A ;  2  Clement 
on  Fire  Insurance,  481 ;  1  Wood  on  Fire  Insurance,  sec  136, 
p.  320.) 

The  judgment  and  order  are  aiBrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  oonenrred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt» 
after  judgment  in  the  district  court  of  appeal,  was  deniecl 
by  the  supreme  court  on  July  17,  1916,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  application  for  a  hearing  in  this 
court  after  decision  by  the  district  court  of  appeal  of  the 
first  appellate  district  is  denied. 

In  denying  the  application  we  deem  it  proper  to  say  that 
we  do  not  express  any  view  on  the  question  of  ratification  dis- 
cussed in  the  opinion.  A  decision  on  that  question  13  not 
essential  to  a  determination  of  the  case,  in  view  of  what  is 
correctly  held  in  the  opinion  as  to  the  status  and  authority 
of  Coleman. 
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[Ckr.  No.  1829.    First  Appellate  I>i8trict.~Ma7  19,  1919.] 

JULIA    McCarthy,    Respondent,    v.    PATRICK    HOL- 
LAND, as  Administrator,  etc.,  Appellant. 

Joint  Txnanct— Transfeb  of  SAyiNGS  Bank  Aocount— Bioht  of 
SuBVivoBSHiP. — Where  a  depositor  of  money  in  a  savings  bank, 
while  ill,  and  about  a  month  previous  to  her  death,  exeeutes  and 
delivers  to  her  niece,  for  whom  she  had  great  affection  and  regard, 
a  writing  directing  the  bank  to  transfer  the  account  to  an  aeeount 
in  the  names  of  herself  or  such  niece,  "payable  to  either  or  to  the 
surviyor,''  and  accompanies  such  delivery  with  the  pass-book,  and  on 
the  following  day  the  bank  upon  presentation  of  such  document  and 
the  pass-book  makes  a  transfer  of  the  aeeount  as  directed,  and 
Issues  a  new  pass-book  which  the  aunt  directs  the  niece  to  keep, 
and  on  the  same  day  the  niece  makes  a  withdrawal  from  such  ae- 
eount for  her  own  personal  use,  with  the  knowledge  and  eoneur- 
rence  of  the  aunt,  such  writing,  and  the  acts  and  conduct  of  the 
parties  at  the  time  of  and  after  its  execution,  constitute  the  parties 
joint  tenants  of  the  fund  with  the  right  of  survivorship  In  the 
niece  upon  the  death  of  the  donor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order 
denying  a  new  trial    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  E.  Cashman,  and  J.  J.  Dunne,  for  Appellant 

William  A.  Kelly,  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying  a  new  trial  in 
an  action  originally  commenced  against  the  Hibemia  Sav- 
ings and  Loan  Society  to  recover  a  sum  of  money  on  deposit 
with  that  institution,  and  by  which  the  defendant  Patrick 
Holland,  administrator,  etc.^  was  interpleaded  upon  his  as- 
sertion of  an  adverse  claim  to  said  deposit 

The  facts  of  the  case  are  substantially  undisputed  and  may 
be  summarized  as  follows:  Julia  McCarthy,  the  plaintiff 
herein,  was  the  niece  of  Mary  Anne  Holland,  and  between 
them  existed  strong  ties  of  confidence  and  affection.  On  and 
prior  to  April  20,  1911,  Mary  Anne  Holland  was  the  owner 
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as  her  separate  property  of  a  sum  of  money  in  excess  of  siz 
thousand  dollars,  which  was  on  deposit  with  the  Hibemia 
Sayings  and  Loan  Society.  On  said  last-named  day  Julia 
McCarthy  was  at  the  home  of  Mary  Anne  Holland,  who  was 
quite  ill  and  who,  in  fact,  had  but  a  short  time  to  live,  when 
the  latter  caused  <a  notary  public  to  be  called  for,  and  upon 
his  arrival,  and  in  his  presence,  executed  and  delivered  to  the 
plaintiff  the  following  writing: 

**San  Francisco,  Cal.,  Apr.  14,  1911. 
^'The  Hibemia  Savings  &  Loan  Society,  San  Francisco,  Cal. 
"Qentlemen. — 

''Please  transfer  the  balance  due  on  my  account  No.  19S- 
852  to  an  account  in  the  names  of  Mary  Anne  Holland  or 
Julia  McCarthy,  payable  to  either  or  to  the  survivor. 

'^Mabt  Amnb  Hollands 
''Witness:  A.  O.  Sala.  414S59 

her 
''Julia  X  MgCabtht. 

"Witness!    Scully.'* 

At  the  time  of  the  delivery  of  this  document  to  the  plain* 
tiff,  Mary  Anne  Holland  stated  to  her,  and  to  those  present, 
that  she  wanted  Mrs.  McCarthy  to  have  the  money  which 
was  on  deposit  with  the  Hibemia  Bank,  expressing  at  the 
same  time  her  affection  and  regard  for  her;  and  she  also  and 
on  that  day  handed  to  her  the  pass-book  showing  the  fact 
and  the  amount  of  the  deposit  On  the  following  day  the 
plaintiff  presented  to  the  Hibemia  Savings  and  Loan  Society 
the  above  document,  together  with  the  pass-book  of  Mary 
Anne  Holland,  and  thereupon  the  bank  closed  the  individual 
account  of  Mary  Anne  Holland  and  opened  a  new  account, 
in  which  the  sum  on  deposit  formerly  to  the  credit  of  Mary 
Anne  Holland  was  made  payable  to  "Julia  McCarthy  or 
Mary  A.  Holland,  to  either  or  to  the  survivor  of  them." 
The  bank  also  issued  and  delivered  to  the  plaintiff  a  new 
pass-book  showing  such  deposit,  which  the  plaintiff  carried 
back  to  Mrs.  Holland,  who  directed  her  to  keep  it  On  the 
same  day  the  plaintiff  drew  from  said  account  the  sum  of 
five  hundred  dollars,  which  she  applied  to  her  own  uses  with 
the  knowledge  and  full  concurrence  of  Mrs.  Holland.  Oa 
the  7th  of  May,  1911,  Mary  Anne  Holland  died,  and  thero- 
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after  Patrick  Holland  was  appointed  administrator  of  her 
estate,  and  as  such  administrator  made  demand  upon  the 
Hibemia  Bank  for  the  amount  of  said  deposit.  This  demand 
caused  the  bank  to  withhold  the  money  from  both  claimants 
until  this  suit  was  brought,  when  it  relieyed  itself  from  lia- 
bility by  its  interpleader  of  the  parties.  Patrick  Holland, 
as  administrator  of  the  estate  of  Mary  Anne  Holland,  de- 
ceased, having  been  thus  substituted  as  party  defendant,  filed 
an  answer  and  cross-complaint,  setting  up  title  to  the  deposit 
in  question.  Upon  the  issues  thus  joined  plaintiff  recovered 
judgment,  and  from  it,  and  the  order  denying  the  motion  for 
a  new  trial,  this  appeal  has  been  taken. 

The  appellant  devotes  the  larger  portion  of  his  brief  to  the 
contention  that  the  evidence  does  not  sustain  the  finding  of 
the  court  that  it  was  the  intention  of  Mary  Anne  Holland  on 
the  date  of  the  instrument  in  question,  to  transfer  to  Julia 
McCarthy  the  money  in  the  Hibemia  Bank  at  the  time  and 
by  means  of  the  execution  and  delivery  of  the  said  instru- 
ment; but  in  this  we  think  the  appellant  is  in  error,  and  that 
there  is  ample  evidence  that  such  was  her  intention,  and  that 
the  relation  of  the  parties  was  such  as  to  make  it  desirable 
and  proper  that  such  intention  should  be  given  effect  if  a  fair 
construction  of  the  instrument  in  question  will  produce  that 
result. 

The  appellant,  however,  insists  that  the  writing  cannot  be 
given  such  construction,  for  the  reason  that  it  shows  upon 
its  face,  and  as  construed  in  the  light  of  the  subsequent  con- 
duct of  the  parties  to  it,  that  Mary  Anne  Holland  did  not 
surrender  dominion  and  control  over  the  fund  in  question  to 
such  an  extent  as  to  satisfy  the  requirements  either  of  a  valid 
gift  inter  vivos,  or  of  a  trust  in  said  fund  for  plaintiff's  bene- 
fit, citing  numerous  cases  in  support  of  such  contention.  We 
are  of  the  opinion,  however,  that  the  case  of  Booth  v.  OaMand 
Bank  of  8<wing8,  122  Cal.  19,  [54  Pac.  370],  as  recently 
adopted  and  applied  by  this  court  in  the  case  of  Drinkhouse 
V.  Oerman  Siw.  A  Loan  Society,  17  Cal.  App.  162,  [118  Pac. 
953],  has  direct  application  to  the  case  at  bar,  and  that  the 
instant  case  presents  an  even  stronger  claim  for  the  appli- 
cation of  the  principles  therein  enunciated  than  either  of  the 
foregoing  cases,  and  brings  this  case  practically  within  the 
reasoning  and  conclusions  of  Chief  Justice  Beatty  in  the  case 
of  Sproffue  v.   Walton,  145  Cal.  228-233,    [78  Pac.   645]. 

to  0«L  A^.- 
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The  plaintiff  herein  was  put  in  a  position  which  enabled  bar 
to  withdraw  from  the  Hibemia  Bank  the  entire  amount  of 
thia  deposit  if  she  so  desired  during  the  lifetime  of  Maiy 
Anne  Holland;  and  that  it  was  the  undoubted  intention  of 
said  Mary  Anne  Holland  that  the  plaintiff  should  have  such 
absolute  control  over  these  funds  is  evidenced,  not  only  hj 
her  acts  and  statements  at  the  time  of  the  transf er,  but  iifter- 
ward,  when  she  was  informed  by  the  plaintiff  that  she  had 
withdrawn  a  portion  of  the  fund  and  applied  the  same  to 
her  own  individual  uses. 

We  are  further  of  the  opinion  that  the  evidence  edueed 
at  the  trial  brings  this  case  within  the  purview  and  intent  of 
section  16  of  the  Banking  Act  (Stats.  1911,  p.  1003) ;  and 
that  the  writing  in  question,  taken  in  oonnection  with  the 
acts  and  conduct  of  the  parties  at  the  time  of  and  after  its 
execution,  was  sufficient  to  constitute  the  plaintiff  and  Mary 
Anne  Holland  joint  tenants  in  said  fund  with  the  right  of 
survivorship  in  the  latter  upon  the  death  of  the  donor.  In 
such  case  her  titie  to  the  whole  of  said  deposit  at  the  time  this 
action  was  brought  would  be  complete  (Clary  v.  FUzgerald, 
155  App.  Div.  659,  [140  N.  T.  Supp.  536]). 

For  the  foregoing  reasons  we  are  of  tiie  opinion  that  the 
judgment  is  supported  by  the  evidence,  and  that  the  court 
otherwise  committed  no  error  justifying  the  granting  of  a 
new  triaL 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  eofneumd* 

A  petition  to  have  the  cause  heard  in  the  supreme  eourl» 
after  judgment  in  the  district  court  of  appesl,  was  denied  bj 
the  supreme  court  on  July  17, 1916. 
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[CIt.  No.  1465.    Saaoiid  Appellate  Diitriel.— Ha/  SO,  1916.] 

CHAELES  METTLER,  Respondent,  ▼.  WARREN  VANCE 
et  al.  (a  Copartnership),  etc.,  Appellants. 

Salv— Failuu  to  Dkuvb  Wrrsis  Tiio—Bbsoission.— Where  a  eon- 
txaet  for  the  sale  of  an  automobile  providee  for  the  delivery  of  the 
maehine  within  thirty  dayi  from  the  date  of  the  contract,  and  the 
Tender  fails  to  make  such  delivery  within  each  time,  and  tlmo  ii 
of  the  eBsenee  of  such  contract,  the  vendee  is  entitled  to  reaeiiid 
and  recover  whatever  he  has  paid  nnder  the  contract. 

iDd — ^BsEAOH  OF  GoNTBACT — TiMS  OF  Pebfobmanos. — A  contractiag 
party  is  not  ezensed  from  performing  his  contract  within  the  time 
agreed  upon,  further  than  that  in  certain  contracts  failure  to  per* 
form  strietty  to  contract,  as  to  time,  does  not  authorise  the  other 
par^  to  rescind. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort 

William  Ellis  Lady,  for  Appellanta. 

Carroll  E.  King,  for  Respondent 

SHAW,  J. — ^This  is  an  appeal  by  defendants  from  a  judg- 
ment rendered  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

As  alleged  in  the  complaint,  plaintiff  and  defendants,  on 
October  4,  1912,  entered  into  a  written  contract  whereby  the 
latter  agreed  to  sell  and  deliver  to  plaintiff,  within  thirty 
days  from  said  date,  an  automobile  described  therein  as  a 
Model  No.  22,  40  h.  p.,  Marquette  roadster,  the  agreed  price 
of  which,  with  extra  equipment,  was  fixed  at  $3,223.50,  upon 
which  price  defendants  allowed  plaintiff  the  sum  ''of  $723.50 
for  advertising,"  and  seven  hundred  dollars  for  a  Wescott 
automobile  owned  by  him  and  which  he  then  and  there  trans- 
ferred and  delivered  to  defendants,  and  also  paid  them  one 
hundred  dollars  in  cash,  all  of  which  sums  were  by  defend- 
ants acknowledged  as  being  received  and  applied  upon  the 
purchase  price  of  the  Marquette  roadster  sold  and  agreed  to 
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be  bj  defendants  delivered  to  plaintiff.  Bj  the  terms  of  the 
agreement  plaintiff  agreed  to  paj  to  defendants  the  balance 
of  the  purchase  price  of  said  car,  namely,  one  thousand  seven 
hundred  dollars,  when  the  Marquette  roadster  should  be  de- 
livered to  him.  Defendants  neglected  and  refused  to  deliver 
the  Marquette  roadster  as  agreed;  whereupon  plaintiff,  on 
November  6th,  demanded  the  return  to  him  within  three  dasrs 
of  the  Wescott  car,  together  with  the  one  hundred  dollars  in 
cash,  transferred  and  paid  on  account  of  said  purchase  price, 
which  demand  was  refused.  Thereupon  plaintiff  brought  this 
suit,  praying  for  a  rescission  of  the  contract,  and  the  return 
of  the  Wescott  car  and  the  one  hundred  dollars  so  transferred 
and  paid  to  defendants. 

While  inartificially  drawn,  we  are  of  opinion  the  complaint, 
the  substance  of  which  is  stated,  was  sufficient  as  against  the 
general  demurrer  interposed  by  defendants.  The  result  of 
defendants'  refusal  to  deliver  the  car  in  accordance  with  the 
contract  constituted  a  failure  of  the  consideration  upon  which 
plaintiff  delivered  the  Wescott  car  to  them.  (Civ.  Code,  see. 
1689,  subd.  2.)  Moreover,  a  rescission  on  the  part  of  de- 
fendants was  implied  by  their  refusal  to  comply  with  the  con- 
tract, in  which  plaintiff  acquiesced,  thus  effecting  a  readssioB 
by  consent  (CromweU  v.  Wilkinson,  18  Ind.  365.)  Hence, 
the  parties  stood  toward  each  other  as  though  no  contract 
existed,  and  defendants  being  in  possession  of  plaintiff's  prop- 
erty, to  which  they  had  no  right  or  title,  and  refusing  to  re- 
turn and  redeliver  the  same,  he  was  entitled  to  maintain  an 
action  therefor. 

Appellants  devote  a  large  part  of  their  brief  to  a  discus- 
sion as  to  whether  or  not,  as  found  by  the  court,  time  was  the 
essence  of  the  contract,  without  which  they  claim  it  could  not 
be  rescinded.  According  to  onr  view  of  the  complaint,  as 
stated,  this  question  becomes  unimportant,  for  ''neither  at 
law  nor  in  equity  is  a  contracting  party  excused  from  per- 
forming his  contract  within  the  time  agreed  upon,  further 
than  that  in  certain  contracts  failure  to  perform  strictly 
according  to  contract,  as  to  time,  does  not  authorize  the  other 
party  to  rescind."  {American  Type  etc.  Co.  v.  Packer,  130 
Cal.  459,  [62  Pac.  744].)  Strictly  speaking,  the  right  of 
plaintiff  to  rescind  depends  not  upon  the  question  as  to 
whether  or  not  time  was  mentioned  in  the  contract  as  being 
the  essence  thereof,  but  whether  defendants'  failure  to  per- 
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form  the  contract  was  a  breach  of  a  substantial  part  thereof 
for  which  damages  would  be  an  inadequate  compensation. 
(Harlan  v.  Stufflebeem,  87  Cal,  508,  [25  Pac.  686].)  Upon 
evidence  sufficient  to  justify  the  same,  the  court  found  that 
time  was  the  essence  of  the  contract  Conceding  that  before 
one  party  can  rescind  he  must  place  the  other  in  statu  quo, 
such  rule  has  no  application  here,  since  plaintiff  under  the 
terms  of  the  contract  had  received  nothing  whatsoever  from 
defendants. 

The  nature  of  the  contract  was  such  that  damage  due  to  de- 
lay in  the  performance  thereof,  so  far  as  it  affected  plaintiff, 
was  not  capable  of  ascertainment  (Civ.  Code,  sec.  1492),  and 
hence  defendants'  offer  of  performance  at  a  later  date,  and 
after  the  commencement  of  this  suit,  thus  disregarding  the 
question  of  time  found  by  the  court  to  be  a  substantial  part 
of  the  contract,  imposed  no  duty  upon  plaintiff  to  accept  the 
tardy  offer,  but  left  him  free  to  pursue  his  remedy  by  rescind- 
ing the  contract  and  recovering  the  property,  or  the  value 
thereof,  which  he  had  transferred  to  defendants  on  aeoonnt 
of  said  purchase. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  saprome  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  19,  1916. 


[CIt.  No.  1884.    Hist  Appellate  Dktriet.— lisy  88,  1816L] 

PACIFIC  PORTLAND  CEMENT  COMPANY,  CONSOLL 
DATED  (a  Corporation),  Bespondent,  v.  A«  W.  REIN- 
ECEE,  Appellant 

Pbomis8<»t  Note— Cdnsidsbatiom  toe  iNDoisxifXMT— Oontsmpoea.- 
KI0U8  Execution — Findings — Pbesumptivi  Evidknob  of  Indobss- 
HINT. — ^An  indorsement  of  a  promissorj'  note  is  itself  presnmptiTe 
eridenee  of  a  eonsideration  tiierefor  and  that  it  was  made  eon- 
ttimporaneonsly  with  the  execntion  of  the  note,  and  inch  oTidence 
may  be  resorted  to  in  aid  of  findings  to  such  effect  in  an  action  to 
lecoTcr  upon  the  indorsement,  even  though  such  presumption  stands 
alone  and  is  opposed  hj  direct  evidence  to  the  contrai/« 
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L>^— BVIDIMG»— DiSFUTABUI    PmUMfnON—WDOBT    18     AOAIMST     Ad- 

MraiKD  01  Pbovkd  Faot— BxoiPnoNw— The  general  rak  that  mm 
against  a  prored  fact,  or  a  faet  admitted^  a  disputable  presiimp- 
tloa  has  mm  weight,  is  sabjeet  to  the  exeeption  that  where  as  ob- 
deaTor  is  made  to  establish  m  faet  eontnuy  to  the  presamptioB,  the 
faet  in  dispute  still  remains  to  be  determined  upon  a  eonsideratioB 
«f  an  the  eyidenee  inelnding  the  presumption. 
bh^-AonoN  ON  Indobsimxnt  op  Pbomissoet  Notes — 'ESTmaxcat^ 
ItasxNoi  GW  Najibi  at  Tna  or  I>elivbt— UHOBjEcrioNABiA 
<}ux8noii. — ^Im  an  action  against  the  indorser  and  guarantor  of  two 
promissoi7  notes,  a  question  addressed  to  a  witness  for  the  plain- 
tiff as  to  whether  at  the  time  the  notes  were  delivered  to  him  the 
names  were  written  on  the  baek  of  the  notes^  is  not  objectionahio 
as  leading  and  ealling  for  the  eonelnsion  of  the  witness. 

1^— IHDOBSKMXMT    OF   SUUUOfDBBID    NOTBS    BT    DXTSHDAJIT — ImFBOPEB 

Ckoss-KXAMINATION. — In  such  an  action  there  is  no  error  in  sus- 
taining an  objection  to  a  question  addressed  to  a  witness  for  tho 
plaintiff  on  cross-examination,  as  to  whether  or  not  the  defendant 
had  indorsed  certain  notes  for  the  maker  of  the  notes  in  question, 
which  were  surrendered  and  canceled  upon  the  execution  of  the 
aotes  In  suit,  where  nothing  had  been  developed  upon  the  direct 
examination  of  the  witness  which  warranted  the  testimony. 

VV— INDOBSXMBNT     OF     OTHm     NOTES — PSOPEa     CftOBS-XZAMINATXOy.-^ 

There  is  no  error  in  such  an  action  in  permitting  the  defendant 
to  be  cross-examined  over  objection  eoneeming  the  faet  that  ha 
was  indorsing  a  great  maaj  notes  for  tho  maker  about  the  time 
•f  the  execution  of  the  indorsement  and  guaranty  of  the  notes  in  sui^ 
where  he  had  testified  on  direct  examination  tliat  he  had  indorsed 
the  notes  after  their  execution  and  deUveiy  as  an  accommodation  to 
«he  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  ihA 
City  and  County  of  San  Frandaco,  and  from  an  order  deny- 
ing a  new  triaL    Frank  J.  Muraaky,  Judge. 

The  tMtttB  are  stated  in  the  opinion  of  the  eourt. 

F.  H.  Dam,  for  Appellant. 

Pillsbury,  Madison  *  Sotro,  tad  Felix  T.  Smith,  for 
Beepondent. 

LENNON,  P.  J.— On  September  24,  1910,  the  Metropolis 
Construction  Company  executed  to  the  plaintiff  two  promia- 
sory  notes  for  one  thousand  three  hundred  and  seven  doUara 
and  two  thousand  dollars,  respectively,  upon  wliich  the  plain- 
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tiff  secured  a  judgment  agaiuat  the  defendant,  aa  the  guar* 
antor  and  indorser  of  the  notes,  in  the  sum  of  $3,680^, 
which  included  interest  from  the  date  of  the  notes.  It  is 
an  admitted  fact  in  the  case  that  the  defendant  signed  both 
notes  on  the  back  thereof  at  the  same  time  in  the  dual 
capacity  of  guarantor  and  indorser. 

The  plaintiff's  complaint  sets  forth  four  causes  of  action. 
It  is  conceded  that  the  defendant's  general  demurrer  should 
have  been  sustained  to  the  second  and  fourth  counts,  upon 
the  ground  that  th^  did  not  state  a  cause  of  action.  It  is 
not  disputed,  however,  that  the  remaining  counts  were  proof 
against  demurrer,  and  sufficient  as  a  matter  of  pleading  to 
support  the  judgment  if  the  points  made  for  a  reversal — ^the 
insufficienqr  of  the  evidence  and  errors  of  law  occurring  dur- 
ing the  trial — be  found  untenable.  We  need  not  therefore 
concern  ourselves  with  the  error  of  the  trial  court  in  over- 
ruling  the  defendant's  demurrer  to  the  second  and  fourth 
counts. 

The  existence  and  suffldenqr  of  the  consideration  to  sup- 
port the  defendant's  guaranty  and  indorsement  of  the  notes 
was  the  paramount  issue  in  the  case.  Incidentally  the  plead* 
ings  presented  the  issue  as  to  whether  or  not  the  guaranty 
and  indorsement  were  made  contemporaneously  with,  or 
subsequent  to,  the  execution  of  the  notes.  It  was  the  theory 
of  the  defendant's  defense  to  the  action  that  he  had  made  the 
indorsement  and  guaranty  after  the  delivery  of  the  notes  by 
the  maker  to  the  plaintiff,  and  that  therefore  he  was  but  an 
accommodation  indorser;  and  that,  in  the  absence  of  a  con- 
sideration independent  of  the  making  of  the  notes,  he  waa  not 
liable  to  the  plaintiff,  the  party  alleged  to  have  been  accommo- 
dated. The  notes  in  suit  were  made  and  dated  September 
24^  1910,  and  the  trial  court  found  that  upon  the  execution  of 
the  notes,  and  on  the  date  thereof,  the  defendant  ^'by  a 
writing  upon  said  promissory  note  waived  demand,  notice  of 
nonpayment  and  protest  of  said  promissory  note,  and  guar- 
anteed the  payment  thereof  and  indorsed  said  promissory 
note,  and  thereupon  said  promissory  note  was  delivered  to 
the  plaintiff  herein,  and  the  plaintiff  accepted  the  same  for 
a  valuable  consideration," — a  similar  finding  being  made  for 
each  note.  This  finding  we  think  is  sufficiently  supported  by 
the  evidence.  The  indorsement  itself  was  presumptive  evi« 
dsMO  o<  a  eonsideration  therefor,  and  also  of  the  fttct  that  it 
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was  made  at  the  time  and  place  of  making  the  note.  (Ciy. 
Code,  sees.  1614,  1615,  1304;  Code  Civ.  Proc.,  sec.  1963, 
Bubds.  21,  22,  89.)  In  addition  to  this  presumptive  evidence, 
the  record  discloses  direct  evidence  adduced  upon  behalf  of 
the  plaintiff,  to  the  effect  that  the  defendant's  name  was 
signed  to  the  indorsement  and  guaranty  upon  each  of  the 
notes  when  they  were  delivered  to  the  plaintiff.  Conceding 
that  it  was  shown  upon  cross-examination  of  the  plaintiff's 
witness  that  the  latter  evidence  waa  either  without  foundation 
or  rested  upon  hearsay,  nevertheless,  not  having  been  objected 
to  upon  those  grounds  in  the  first  infettance,  nor  followed  by 
a  motion  to  strike  out  upon  discovery  of  its  defect  in  either 
or  both  particulars,  such  evidence  may  be  resorted  to  in 
support  of  the  findings  as  made.  (MorrM  v.  Morgan,  65 
Cal.  575,  [4  Pac.  580] ;  Janson  v.  Brooks,  29  CaL  214,  223; 
Cwriac  v.  Packard,  29  Cal.  194,  197;  Prentice  v.  MiUer,  82 
Cal.  570,  572,  [23  Pac.  189] ;  WHHame  r.  Rowley,  144  CaL 
97,  102,  [77  Pac.  762].) 

In  further  support  of  the  trial  court's  finding  the  record 
shows  testimony  of  the  defendant  himself,  given  upon  eroos- 
examination,  which  we  think  tended  to  show  that  the  party 
accommodated  was  the  maker  of  the  note,  the  Metropolis  com- 
pany, and  not  the  plaintiff.  In  this  behalf  the  testimony  of 
the  defendant  was  to  the  effect  that  at  or  about  the  time  of 
the  execution  of  the  notes  in  controversy  he  had  indorsed  a 
number  of  other  notes  for  the  Metropolis  company;  that  he 
was  a  friend  of  Mr.  Emille,  who  organized  the  Metropolis 
company;  that  the  defendant  owned  stock  in  the  company, 
and  that  he  indorsed  and  guaranteed  the  notes  in  controversy 
'*to  assist  Mr.  Emille  with  his  business." 

The  presumptive  evidence  of  the  time  of  the  making  of  the 
indorsement  and  guaranty  and  the  consideration  therefor, 
may  be  resorted  to  in  aid  of  the  findings,  even  though  it  be 
assumed,  as  counsel  for  the  defendant  contends,  that  it  standi 
alone  and  was  opposed  by  direct  evidence  to  the  contrary. 
The  general  rule  that  as  against  a  proved  fact,  or  a  fact  ad* 
mitted,  a  disputable  presumption  has  no  weight,  is  subject 
to  the  exception  that  where,  as  in  the  present  case,  an  en- 
deavor is  made  to  establish  a  fact  contrary  to  the  presump- 
tion, the  fact  in  dispute  still  remains  to  be  determined  upon 
a  consideration  of  all  of  the  evidence  including  the  presump- 
tion.    (People  V.  MUner,  122  CaL  171,  [54  Pac.  833] ; 
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▼.  Hopkins,  144  Cal.  19,  86,  [77  Pac.  712] ;  Moore  y.  Oould, 
151  Cal.  723,  726,  [91  Pac  616].)  Therefore,  giving  aU  the 
weight  and  credence  contended  for  by  counsel  for  the  defend- 
ant to  the  evidence  adduced  in  support  of  the  defense  made, 
there  still  remains  a  substantial  conflict  in  the  evidence  which, 
under  the  familiar  rule,  cannot  be  availed  of  upon  appeal  to 
disturb  the  findings  of  the  trial  court. 

The  error,  if  any,  in  the  ruling  of  the  trial  court  refusing 
to  strike  out  the  answer  of  a  certain  witness  given  in  response 
to  a  question  propounded  by  the  court  itself,  was,  we  think, 
rendered  harmless  upon  further  cross-examination  of  the  wit- 
ness by  counsel  for  the  defendant,  which  called  for  and  elic- 
ited a  repetition  of  the  testimony  now  claimed  to  be  immate- 
rial and  incompetent. 

If  the  record  clearly  showed,  as  counsel  for  the  defendant 
insists,  that  the  repetition  of  the  testimony  complained  of 
was  elicited  by  the  further  questioning  of  the  court,  and  not 
by  the  further  cross-examination  of  counsel,  then  of  course 
it  would  not  have  been  incumbent  upon  him  to  make  a  second 
objection,  and  his  failure  to  do  so  would  not  be  considered  as 
a  waiver  of  the  objection  previously  made.  The  record,  how- 
ever, does  not  so  show.  The  question  complained  of  appears 
to  have  been  interjected  by  the  court  during  the  cross-exam- 
ination, and  from  the  break  in  the  text  whidi  appears  at  the 
conclusion  of  the  question,  the  answer,  and  the  motion  to 
strike  out,  it  is  fairly  inferable  that  the  repetition  of  the  tes- 
timony was  provoked  by  the  further  cross-examination  of 
counsel  for  the  defendant  In  any  event,  the  text  of  the  rec- 
ord upon  the  point  in  question  is  ambiguous ;  and  in  the  face 
of  such  ambiguity  it  cannot  be  said  that  the  appellant  has 
sustained  the  burden  which  he  must  assume  upon  appeal  to 
show  prejudicial  error  in  the  ruling  of  the  trial  court 

The  question  ^^At  the  time  the  note  was  delivered  to  you 
were  those  names  written  on  the  backf  propounded  to  the 
plaintiff's  witness,  Henderson,  was  not  objectionable  upon 
the  grounds  that  it  was  leading,  and  called  for  a  conclusion 
of  the  witness.  The  mere  fact  that  the  question  could  be  an- 
swered by  ''Yes*'  or  ^*No*'  did  not  make  it  leading  (People 
v.  Jones,  160  Cal.  858,  [117  Pac  176] ;  and  obviously  the 
presence  or  absence  of  the  names  on  the  note  at  the  time 
stated  called  for  a  fact  and  not  a  conclusion ;  and  it  is  equally 
obvious  that  the  word  ''delivered,''  as  employed  in  the  ques- 
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tion,  related  to  the  manual  transfer  of  the  note,  and  did  not 
call  for  the  conclusion  of  the  witness  as  to  whether  or  not 
there  had  been  a  legal  delivery. 

There  was  no  error  in  the  ruling  of  the  trial  court  sustain- 
ing  an  objection  to  a  question  put  to  the  witness  Henderson 
upon  cross-examination,  which  called  for  testimony  as  to 
whether  or  not  the  defendant  had  indorsed  certain  notes  of 
the  Metropolis  company  which  had  been  surrendered  and  can- 
celed upon  the  execution  of  the  notes  in  suit.  Up  to  the  time 
of  the  ruling  complained  of,  nothing  had  been  developed  upon 
the  direct  examination  of  the  witness  which  warranted  the 
cross-examination  in  question.  As  the  trial  court  stated  when 
making  its  ruling,  the  testimony  sought  to  be  elicited  by  the 
question  objected  to  would  perhaps  have  been  pertinent  if 
counsel  for  the  defendant  had  not  successfully  insisted  on  the 
striking  out  of  certain  testimony  elicited  upon  the  direct  ex- 
amination of  the  witness,  to  the  effect  that  the  credit  man  of 
the  plaintiff  had  instructions  to  accept  no  notes  from  the 
Metropolis  company  unless  indorsed  by  the  defendant,  coupled 
with  a  waiver  of  protest  signed  by  him.  Not  being  cross-ex- 
amination, it  is  not  apparent  that  the  testimony  objected  to 
was  otherwise  relevant  or  material  to  the  issues  raised,  either 
by  the  pleadings,  or  the  evidence  adduced  in  the  case,  up  to 
the  time  of  the  ruling. 

Decidedly  different  were  the  circumstances  attending  the 
ruling  of  the  trial  court  permitting  the  defendant  to  be  cross- 
examined  over  objection  concerning  the  fact  that  he  was  in- 
dorsing a  great  many  notes  for  the  Metropolis  company  about 
the  time  of  the  execution  of  the  notes  and  the  indorsement 
and  guaranty  in  suit.  In  this  behalf,  the  record  shows  the 
testimony  of  the  defendant  upon  direct  examination  in  part 
to  be  to  the  effect  that  he  had  indorsed  and  guaranteed  the 
notes  in  suit,  after  their  execution  and  delivery,  at  the  re- 
quest of  an  unidentified  person  who  claimed  to  be  the  repre- 
sentative of  the  plaintiff,  and  that  he  signed  the  indorsement 
and  guaranty  merely  as  a  matter  of  accommodation  to  the 
plaintiff.  It  is  apparent  upon  a  reading  of  the  entire  cross- 
examination,  that  the  question  objected  to  was  intended  pri- 
marily to  be  preliminary  to  other  questions,  which  were 
designed  to  discredit  the  defendant's  recollection  of  the 
circumstances  preceding  and  attending  the  presentation  of 
the  notes  in  suit  to  him  for  his  indorsement  and  guaranty. 
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ObviouBly,  therefore,  the  question  complained  of  was  proper 
cross-examination;  and  the  fact  that  it  may  have  tended  in  a 
measure  to  support  the  inference  fairly  deducible  from  other 
evidence  in  the  case  that  the  party  accommodated  by  the  in- 
dorsement and  guaranty  was  the  Metropolis  company,  and 
not  the  plaintiff,  did  not  make  it  any  the  less  proper  cross- 
examination. 

In  answer  to  the  suggestion  that  no  foundation  was  laid 
for  the  testimony  elicited  by  the  question  immediately  under 
consideration,  it  will  sufiSce  to  say  that  if  a  foundation  was 
necessary  the  lack  of  it  was  not  made  a  ground  of  the 
objection. 

This  in  effect  disposes  of  all  the  points  made  in  the  case. 

The  judgment  and  order  appealed  from  are  afSrmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  20,  1916. 


[Crim.  No.  470.    Second  Appellate  Distriet.— May  82,  1916.] 

THE    PEOPLE,    Respondent,    v.    W.    R    DEATRICK, 

Appellant. 

CRIMINAL  Law — Bapb  —  Evidsnck  —  Cross-examination  of  Prosboq- 
Tucz. — ^In  proseentions  for  the  crime  of  rape,  whUe  it  is  the  datj 
of  the  trial  eonrt  to  exercise  its  discretion  in  the  direction  of  per- 
mitting a  very  liberal,  complete,  and  comprehensive  cross-examina- 
tion to  be  made  of  the  prosecutrix,  the  mere  fact  that  such  discre- 
tion is  not  resolved  as  fnlly  as  it  might  have  been  in  defendant's 
favor,  does  not  justify  a  reversal  of  the  judgment. 

Id. — Impotenct  of  Defendant — Pbopee  Cross-examination. — ^Where 
the  defendant  had  introduced  the  testimony  of  two  physicians  tend- 
ing to  show  that  he  was  deficient  in  sexual  power,  and  had  also  so 
testified  in  his  own  behalf,  it  is  not  error  to  permit  the  district 
attorney  on  cross-examination  to  ask  him  as  to  whether  subsequent 
to  the  filing  of  the  information,  while  staying  at  the  house  of  a 
friend,  he  had  not  gone  to  the  door  of  a  woman's  bedroom  and 
asked  permission  to  go  into  the  room,  saying:  "I  just  want  to  see  if 
I  can  raise  my  passions.** 
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lb.— iMPOTiNOT— Question  fob  Juet.— It  is  for  the  jury  to  aay  whether 
the  defendant  waa  impotent  and  utterly  incapable  of  performing 
the  aet  with  whieh  he  was  charged. 

Id. — Illicit  Relationship  of  Pbosecutrix  with  Thibd  Person — ^Ez- 
OLUBiON  of  Letters — ^Laok  of  ItejuDiCE. — It  is  not  prejudicial 
error  to  refuse  to  admit  in  eridence  certain  letters  and  cards  of  an 
Intimate  and  confldential  tenor,  which  passed  through  the  mails 
between  a  third  person  and  the  prosecutrix,  where  it  is  shown  bj 
other  eyidenee  that  the  latter  rastained  illicit  relations  with  sueh 
person. 

I».— Willingness  of  Defendant  to  Submit  to  Phtbical  Exaionatidn 
— Impbopeb  Gboss-bzamination — Instruction  to  Disreoabd-^ 
Lack  of  P^ejudice^ — ^It  is  error  to  ask  the  defendant  on  eros»> 
examination  as  to  whether  he  would  be  willing  to  submit  him- 
self for  examination  to  a  physician  whom  the  court  might  select  for 
the  purpose  of  determining  the  condition  of  his  sexual  organs,  but 
such  error  is  not  prejudieisli  where  the  Jury  is  instructed  to  dis- 
regard the  testimony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County,  and  from  an  order  denying  a  new  tnaL 
Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Yeitch  ft  Richardaon,  for  Appellant 

n.  S.  Webb,  Attorney-General,  and  Robert  U.  Clarke^ 
Deputy  Attorney-General,  for  Respondent 

JAMES,  J. — ^Defendant  was  convicted  of  the  crime  of  rape, 
and  sentenced  by  the  trial  court  to  serve  a  term  of  twenty-five 
years'  imprisonment  at  San  Quentin.  The  appeal  is  from  the 
judgment,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  act  which  was  denounced  by  the  information  as  making 
out  the  crime  charged  was  alleged  to  have  been  accomplished 
with  one  Amy  Deatrick,  the  adopted  daughter  of  the  defend- 
ant It  is  alleged  in  the  information  that  the  child  was  of 
the  age  of  fourteen  years.  It  appears  that  the  girl  was 
brought  into  the  family  of  the  defendant  by  adoption  when 
she  was  about  the  age  of  five  years.  The  family  lived  at 
various  places  during  the  years  succeeding  the  adoption  of  the 
child,  and  finally  took  up  their  residence  at  Belleflower  in 
Los  Angeles  County,  where  the  defendant  engaged  in  the  busi- 
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nesfl  of  raising  poultry.  The  house  in  which  fhey  lived  was  a 
small  building  divided  into  three  rooms.  The  household  then 
consisted  of  defendant,  the  adopted  child,  and  the  defendant's 
wife.  The  child  was  sent  to  school,  and  was  also  provided 
with  musical  instruction  by  the  defendant.  The  defendant 
hired  a  young  man  named  Fay  Detrick,  who  was  not  related  to 
him  in  any  way,  although  bearing  a  similar  name.  This  young 
man  occupied  one  of  the  rooms  in  the  litUe  house.  In  another 
of  the  rooms  were  two  beds,  in  one  of  which  defendant's  wife 
and  the  little  girl  habitually  slept,  and  the  other,  which  was 
a  single  bed,  the  defendant  used.  After  Fay  Detrick  had  been 
in  the  house  for  about  a  month,  or  a  little  over,  a  dispute  arose 
between  the  husband  and  wife  which  finally  resulted  in  the 
wife  leaving  and  going  to  the  city  of  Los  Angeles.  The 
adopted  daughter  accompanied  her,  and  neither  of  them  after- 
ward returned  to  the  defendant's  place.  It  was  some  time 
before  the  defendant  learned  the  whereabouts  of  his  wife  and 
the  girl,  and  before  he  had  been  able  to  see  them  he  was 
arrested  on  the  charge  made  by  the  information  in  this  case. 
The  theory  upon  which  counsel  for  the  defense  presented  their 
case  was  tiiat  this  defendant  was  wholly  innocent  of  the  crime 
charged,  and  that  his  prosecution  was  brought  about  by  his 
wife  and  the  girl,  through  a  spirit  of  revenge,  and  for  the 
purpose  of  protecting  Fay  Detrick,  with  whom  both  Mrs. 
Deatrick  and  the  girl  Amy  had  sustained  illicit  relations.  It 
was  sufficiently  shown  by  the  admissions  of  Fay  Detrick  on  the 
witness-stand  that  he  had  had  sexual  intercourse  with  Amy 
Deatrick,  while  he  was  working  for  the  defendant  at  the  Belle- 
flower  place.  It  was  also  shown  that  after  Mrs.  Deatrick  and 
the  girl  came  to  the  city  of  Los  Angeles,  Fay  Detrick  had 
visited  them  at  their  apartments,  and  had  upon  three  occasions 
stayed  at  the  apartments  all  night.  However,  the  young  girl 
gave  testimony  at  the  trial  and  directly  charged  that  the  de- 
fendant, not  only  on  the  day  fixed  in  the  information,  but  on  a 
number  of  prior  occasions,  had  sustained  intimate  relations 
with  her.  She  said  that  she  objected  to  these  relations,  but 
that  they  were  insisted  upon  by  the  defendant.  She  did  not 
deny  having  occupied  the  same  bed  with  Fay  Detrick  while 
the  latter  was  working  for  the  defendant,  but  she  claimed  that 
this  was  with  the  permission  and  at  the  suggestion  of  the  de- 
fendant himself.  Mrs.  Deatrick,  who,  after  she  left  her  hus- 
band, set  up  the  claim  that  she  had  never  been  married  to  him, 
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wag  not  called  as  a  witness,  and  did  not  testify  in  the  case.  It 
was  shown,  in  order  to  illustrate  the  erotic  tendency  of  the 
defendant's  mind,  that  he  had  made  an  improper  proposal  on 
one  occasion  to  a  young  school  friend  of  his  daughter,  while 
she  was  visiting  at  his  house.  It  was  further  shown  by  the 
father  of  Fay  Detrick  that  after  the  wife  and  girl  had  left 
defendant's  house,  defendant  went  to  the  home  of  Fay 
Detrick 's  parents  and  a  conversation  was  there  had  in  the 
presence  of  Fay  Detrick.  The  witness  in  detailing  the  con- 
versation made  the  following  statement:  *'  'Well/  Fay  says, 
that  'Mr.  Bush  was  to  tell  you  where  you  could  find  your 
wife.'  'Well/  he  says,  [meaning  defendant],  'I  seen  Mr. 
Bush  and  he  won't  tell  me.'  'WeU,'  Fay  says,  'if  he  won't 
tell  you,  I  won't  tell  you.'  And  he  said — ^now  says  Fay,  he 
says,  'If  you  will  tell  me  where  my  wife  is  and  the  little  girl 
is,'  he  says,  *I  will  let  bygones  be  bygones.'  He  says,  'There 
will  never  be  anything  said  about  this  nor  nothing  doing,'  and 
he  says,  'if  you  do  not  tell  me  there  will  be  something  done 
to-morrow.'  'Well,'  says  Fay,  'I  will  take  my  medicine.* 
Mr.  Deatrick  says,  'I  will  take  mine,'  and  he  says,  he  knew 
Fay,  he  says,  'you  know  that  I  had  three  witnesses  outside 
watch  you  that  night. '  He  says, '  I  had  three  witnesses  watch- 
ing you  that  night,  and  I  know  just  what  you  done,'  and  Fay 
says,  'I  have  never  done  anything  worse  than  you  have  done.* 
He  says,  'Amy  has  told  me  all  about  it.'  So  I  think  that  that 
was  just  about  all  that  he  said  to  Fay  then,  only  determined 
to  know  where  he  could  find  his  wife — ^he  was  going  to  know 
that  night."  A  physician  who  made  a  physical  examination  of 
the  young  girl  after  the  charge  had  been  preferred  against  the 
defendant,  testified  that  he  found  her  in  much  the  condition  of 
a  married  woman  in  his  examination  of  her  private  organs. 
This,  in  brief,  was  the  substance  of  the  testimony  introduced 
on  behalf  of  the  prosecution.  It  was  shown  in  defense  that  the 
defendant  was  a  man  fifty-six  years  of  age.  Two  physicians, 
who  had  made  an  examination  of  him,  testified  that  his  private 
organs  were  in  such  a  state  as  to  indicate  to  them  that  the  de- 
fendant was  impotent,  and  had  no  ability  to  perform  an  act  of 
sexual  intercourse.  The  defendant  testified  that  he  was  unable 
to  commit  the  erime  charged,  and  testified  that  he  did  not  have 
the  intercourse  with  the  girl  as  alleged ;  that  he  had  discovered 
relations  of  intimacy  between  Fay  Detrick  and  his  wife,  and 
also  between  Fay  Detrick  and  Amy  Deatrick ;  that  upon  mak- 
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ing  this  discovery  he  upbraided  his  wife  and  made  a  partial 
threat  to  have  Fay  Detrick  arrested ;  that  the  wife  declared  to 
him  that  if  he  did  cause  the  arrest  of  Fay  Detrick,  the  three 
of  them,  to  wit,  Mrs.  Deatrick,  Fay  Detrick,  and  Amy  Dea- 
trick,  would  shift  the  charge  to  the  defendant  in  order  to  save 
Fay  Detrick  from  prosecution.  There  was  testimony  given  by 
a  number  of  witnesses,  evidently  reputable  citizens  of  the 
neighborhood  of  Belleflower,  to  the  effect  that  the  defendant's 
reputation  for  the  trait  involved  in  this  charge,  and  also  for 
honesty  and  integrity,  was  good.  Under  this  state  of  the  evi- 
dence the  case  went  to  the  jury  and  the  verdict  of  guilty  was 
returned.  This  court  on  appeal  cannot  say  that  the  evidence 
wag  insufficient  to  justify  the  conviction,  for  there  was  ample 
evidence  to  sustain  the  verdict  of  the  jury.  A  number  of 
errors  are  assigned,  many  of  which  go  to  the  matter  of  the 
introduction  of  testimony,  and  the  refusal  of  the  court  to 
allow  certain  matters  to  be  shown  on  the  part  of  the  defendant. 
It  is  first  claimed  that  the  restriction  imposed  upon  counsel 
for  the  defendant  in  their  cross-examination  of  the  girl  Amy 
Deatrick,  was  too  close,  as  to  questions  asked  her  designed  to 
extract  admissions  that  there  was  a  conspiracy  on  the  part  of 
Mrs.  Deatrick,  Fay  Detrick,  and  the  witness  to  send  defendant 
to  the  penitentiary.  While  it  is  true  that  several  of  the  ques- 
tions to  which  objections  were  sustained  were  relevant  and 
proper  as  tending  to  elicit  information  as  to  the  bias  of  the 
witness,  we  find  in  the  record  that  the  same  matters  were  in 
their  full  substance  covered  by  other  questions  which  were 
asked,  and  to  which  latter  questions  answers  were  permitted  to 
be  made.  We  agree  altogether  with  counsel  for  defendant  that 
in  a  case  of  this  kind  very  wide  latitude  should  be  allowed  the 
cross-examiner.  In  a  case  where  the  charge  is  as  that  made 
in  the  information  here,  and  the  prosecutrix  is  a  young  girl, 
the  sympathies  and  prejudices  of  the  jury  are  very  easily 
aroused  in  her  favor,  and,  as  it  has  been  very  properly  said, 
the  accusation  is  one  which  is  easily  made  and  hard  to  dis- 
prove. However,  while  it  is  the  duty  of  the  trial  court  in 
such  cases  to  exercise  its  discretion  in  the  direction  of  per- 
mitting a  very  liberal,  complete,  and  comprehensive  cross- 
examination  to  be  made  of  the  prosecutrix,  the  mere  fact 
that  that  discretion  is  not  resolved  as  fully  as  it  might  have 
been  in  the  defendant's  favor  does  not  justify  a  reversal  of 
the  judgment 
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It  18,  secondly,  objected  that  the  eourt  erred  in  refosing  to 
admit  in  evidence  certain  letters  and  cards  which  passed 
through  the  mails  between  Fay  Detrick  and  the  prosecutrix. 
These  missives  were  of  an  intimate  and  confidentiid  tenor,  but 
we  cannot  see  how  their  rejection  could  have  worked  anj 
prejudice  to  the  defendant's  case,  inasmuch  as  it  was  abund- 
antly shown,  and  without  any  dispute  whatsoever,  that  the 
girl  had  sustained  illicit  rdations  with  Fay  Detrick.  The 
contents  of  the  letters  certainly  could  not  have  argued  to 
establish  a  more  intimate  relation  than  this. 

Defendant  had  introduced  the  testimony  of  two  physicians 
tending  to  show  that  he  was  deficient  in  sexual  power.  He 
testified  on  his  own  behalf,  and  stated  that  at  the  time  charged 
in  the  information  he  was  unable  to  accomplish  an  act  of  in- 
tercourse with  any  person.  The  prosecuting  attorney  in  cross- 
examining  him  asked  as  to  whether  subsequent  to  the  filing 
of  the  information,  while  staying  at  the  house  of  a  friend,  he 
had  not  gone  to  the  door  of  a  woman's  bedroom  in  the  morning 
and  asked  permission  to  come  into  the  room,  saying:  ''I  just 
want  to  sec  if  I  can  raise  my  passions/'  The  admission  of 
this  testimony  furnishes  ground  for  vigorous  objection  made 
on  behalf  of  appellant.  It  is  claimed  that  the  prosecuting 
attorney  went  outside  the  limits  of  a  proper  line  of  cross- 
examination.  We  do  not  think  that  the  cross-examination  was 
improper.  The  question  was  designed  to  show  a  contradiction 
of  the  assertion  of  the  defendant  that  he  was  unable  to  accom- 
plish sexual  acts ;  to  show  that  he  had  sought  an  opportunity 
to  at  least  attempt  such  an  act  at  a  time  subsequent  to  that 
charged  in  the  information.  The  gist  of  the  defendant's 
declarations  on  the  witness-stand  was  that  he  was  altogether 
without  inclination  in  the  direction  mentioned,  and  the  cross- 
examination  was  directly  in  point  as  being  intended  to  show 
acts  inconsistent  with  the  defendant's  declaration.  There 
was  no  attempt  to  impeach  the  witness  upon  his  answering  in 
the  negative. 

It  is  contended  that  the  evidence  conclusively  showed  that 
the  defendant  was  impotent,  and  utterly  incapable  of  perform- 
ing the  act  with  which  he  was  charged.  That  question  was  one 
for  the  jury,  not  for  an  appellate  court,  to  resolve.  There 
was  direct  and  positive  testimony  that  the  defendant  did  in 
fact  commit  the  crime  charged.  The  testimony  of  the  phy- 
sicians did  not  wholly  negative  the  possibility  of  the  defendant 
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being  able  to  accomplish  an  act  of  the  kind  described  in  the 
testimony;  the  jury  was  not  bound  either  by  the  opinion  of 
the  physicians,  or  the  statement  of  the  defendant  himself,  as 
against  the  testimony  of  the  prosecutrix  and  all  of  the  cir- 
cumstances shown  in  proof.  At  one  point  in  the  cross-exam- 
ination of  the  defendant  the  prosecuting  attorney  asked  him  as 
to  whether  he  would  be  willing  to  submit  himself  for  examina- 
tion to  a  physician  whom  the  court  might  select.  He  answered 
in  substance  that  he  had  been  examined  enough,  and  did 
not  eare  to  submit  himself  for  the  inspection  of  any  more 
physicians.  We  have  no  doubt  but  that  the  asking  of  this 
question  of  the  defendant  on  cross-examination  and  compelling 
an  answer  thereto,  was  error,  but  we  are  not  prepared  to  con- 
clude that  the  damage  done  was  such  as  to  produce  in  this  case 
a  miscarriage  of  justice.  The  trial  judge  was  evidently  doubt- 
ful of  the  propriety  of  permitting  the  question  to  be  answered, 
for  he  said  at  the  time:  ''I  will  state  to  the  jury  that  as  a 
matter  of  law,  no  defendant  is  required  to  testify  against  him- 
self in  any  manner,  and  the  submitting  of  one's  self  to  an 
examination  of  this  character,  would  be  giving  testimony 
against  himself,  so  that  in  case  he  should  decline  to  be  exam- 
ined, you  must  not  in  any  regard  consider  that  as  testimony 
against  him  or  draw  any  inference  of  any  character  against 
the  defendant  if  he  should  so  decline."  In  view  of  this  direc- 
tion to  the  jury,  and  in  view  of  all  of  the  testimony  in  the  case, 
tending  to  show  that  the  crime  was  committed  as  charged  in 
the  information,  it  would  not  be  declaring  a  reasonable  con- 
clusion to  say  that  the  disinclination  of  the  defendant  to  sub- 
mit himself  to  further  examination  by  physicians,  as  expressed 
in  his  answer  to  the  question,  may  have  turned  the  scales  in 
the  jury's  mind  in  favor  of  the  prosecution  and  prompted 
the  verdict  of  guilty. 

In  the  brief  of  counsel  for  appellant  it  is  complained  in  a 
general  way  that  certain  offered  instructions  should  have  been 
given,  certain  of  those  given  should  have  been  refused,  and 
modifications  of  others  should  not  have  been  made.  The  argu- 
ment addressed  to  these  points  is  general,  and  does  not  point 
out  specifically  wherein  error  was  conmiitted.  While  it  is 
the  duty  of  counsel  to  not  only  specifically  point  to  the  instruc- 
tion the  giving,  refusing,  or  modification  of  which  they  claim 
to  be  error,  but  to  particularize  as  to  the  reasons  supporting 
their  contention,  we  have  nevertheless  made  a  careful  ezam- 
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ination  of  the  whole  charge  as  given  by  the  court,  and  think 
that  it  included  and  properly  stated  all  the  matters  of  law 
upon  which  the  jury  needed  to  be  advised.  We  agree  with 
counsel  for  appellant  that  the  sentence  imposed  in  this  case, 
that  of  twenty-five  years'  imprisonment,  to  a  man  now  fifty- 
seven  years  old,  means  a  life  sentence.  But,  however  much 
we  might  differ  with  the  trial  judge  as  to  the  propriety  of  such 
a  judgment,  that  is  a  matter  which  rests  alone  with  the  con- 
science and  discretion  of  the  judge  who  heard  the  witnesses, 
and  it  is  not  a  part  of  the  functions  of  an  appellate  tribunal  to 
enter  upon  any  consideration  of  that  question. 
The  judgment  and  order  are  affirmed. 

Gonrey»  P.  J.i  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hj 
the  supreme  court  on  July  20, 1916. 


[Ckr.  No.  1085.    Second  AppeUate  Distrlet.— May  28,  1916.] 
CARL  BODEMEYEB,  AppeUant,  v.  G.  MEOEB,  Respondent. 

Sasement — ^Division  of  Land  mio  Pabts — Qbant  op  Oni  Pabi^— ^ 
BiOHT  TO  Easement  in  Bbmaining  Pabt.— Where  an  owner  of  land 
divides  it  into  two  parts  and  makes  a  grant  of  one  of  sueh  parts, 
sneh  grant,  bj  implication,  includes  all  sneh  easements  in  the  re- 
maining part  as  are  necessary  for  the  reasonable  enjoyment  of  the 
part  granted  in  the  form  in  which  it  was  used  at  the  time  of  tte 
transfer. 

Id. — ^Biqht  OF  XTsia  of  LtaioATiNe  DnoH  Ovia  Bbsebvid  Land — Chab- 
aoteb  of  User  at  Time  of  Gbant — Tajluke  fo  Find  on  Matbbeaii 
Issue. — ^Where  in  an  action  to  enjoin  interference  with  the  user  1^ 
the  plaintiff  of  an  irrigating  ditch  extending  orer  the  land  of  the 
defendant,  through  and  by  means  of  which  plaintiff  claimed  the 
right  to  conduct  a  flow  of  water  for  irrigating  his  land,  whieh 
land  was  purchased  by  him  from  the  defendant,  it  is  alleged  in  the 
answer  that  the  ditch  at  the  time  of  the  conveyance  of  the  land 
to  the  plaintiff  was  but  of  a  temporary  character,  it  is  essential 
to  support  a  judgment  in  favor  of  the  plaintiff  that  the  court 
ihould  have  found  whether  such  ditch  vras  of  a  temporary  or  of  a 
permanent  character  at  the  time  of  sneh  conveyance. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County,  and  from  an  order  denying  a  new  triaL 
Charles  Wellborn,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  C.  Spencer,  for  Appellant 

Tipton  ft  Cailor,  for  Respondent 

SHAW,  J. — ^This  is  an  appeal  from  a  judgment  in  fayor 
of  defendant;  the  action  being  one  wherein  plaintiff  sought 
to  have  defendant  enjoined  from  interfering  with  an  irri- 
gating ditch  extending  over  the  latter 's  land,  through  and 
by  means  of  which  plaintiff  claimed  the  right  to  conduct  a 
flow  of  water  for  irrigating  his  land. 

As  alleged  in  the  complaint,  defendant  was  the  owner  of 
a  twenty-acre  tract  of  land  which,  on  January  31,  1912,  he 
conveyed  to  plaintiff,  together  ^'with  the  tenements,  heredit- 
aments, easements  and  appurtenances  thereunto  belonging 
or  appertaining";  defendant  reserving  therefrom,  however, 
three-fourths  of  an  acre  out  of  the  northeast  comer  of  said 
tract  (We  will  designate  the  nineteen  and  one-fourth  acres 
of  land  conveyed  to  plaintiff  as  ''Tract  1,"  and  the  three- 
fourths  of  an  acre  reserved  by  defendant  as  **  Tract  2.")  At 
the  time  of  conveying  tract  1  to  plaintiff,  and  for  some  two 
years  prior  thereto,  there  existed  an  open  ditch  or  conduit 
extending  along  the  entire  east  side  of  the  twenty-acre  tract, 
through  and  by  means  of  which  water  was  conducted  for  irri« 
gating  the  same,  of  which  fact  plaintiff  at  the  time  of  his 
purchase  had  knowledge.  After  purchasing  tract  1  plaintiff, 
without  objection  from  defendant,  and  up  to  June,  1913,  used 
that  part  of  the  ditch  extending  over  and  along  the  east  side 
of  tract  2,  so  reserved  by  defendant,  as  a  means  for  conduct- 
ing a  supply  of  water  to  tract  1  for  irrigating  the  same  and 
the  growing  crops  thereon,  as  defendant  had  done  when  owner 
thereof.  No  other  means  exist  whereby  plaintiff  can  obtain 
a  supply  of  water,  and  irreparable  injury  will  follow  his  fail- 
ure to  obtain  such  supply.  In  June,  1913,  defendant  ob- 
structed the  flow  of  water  in  the  ditch  extending  across  tract 
2  and  connecting  with  plaintiff's  ditch  and  land,  and  refused 
to  allow  plaintiff  to  convey  water  through  the  same. 
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In  his  answer  defendant  denied  that  he  conveyed  to  plain- 
tiff any  easement  or  right  to  convey  water  across  tract  2  so 
reserved  by  him  or  to  nse  the  ditch  thereon,  and,  on  the  con- 
trary, alleged  that  plaintiff  agreed  that  defendant  should  re- 
tain in  himself  the  exclusive  right  to  and  nse  of  the  ditch  on 
tract  2,  together  with  the  right  as  well  to  run  water  through 
the  ditch  over  tract  1  sold  to  plaintiff.  He  also  allied  that 
the  conduit  in  question  now  existing  along  the  east  side  of 
tract  2  ''is  not  the  same  ditch  used  by  defendant  in  irrigating 
the  said  twenty  acres  of  land  prior  to  the  time  of  the  sale  of 
the  property  herein  to  plaintiff/'  but  that  prior  to  the  sale 
of  said  land  to  plaintiff  there  had  been  no  permanent  ditch 
of  any  kind  upon  said  tract,  and  that  the  ditch  now  located 
along  the  east  side  of  tract  2  was,  and  is,  and  has  been,  a  tem- 
porary ditch,  and  that  the  same  has  been  plowed  in  and  filled 
up  many  times  by  this  defendant  with  the  knowledge  of  the 
plaintiff. 

Section  1104  of  the  Civil  Code  provides:  *'A  transfer  of 
real  property  passes  all  easements  attached  thereto,  and 
creates  in  favor  thereof  an  easement  to  use  other  real  prop- 
erty of  the  person  whose  estate  is  transferred  in  the  same 
manner  and  to  the  same  extent  as  such  property  was  obviously 
and  permanently  used  by  the  person  whose  estate  is  trans- 
ferred, for  the  benefit  thereof,  at  the  time  when  the  transfer 
was  agreed  upon  or  completed."  And  section  1084  of  the 
Civil  Code  provides  that  ''the  transfer  of  a  thing  transfers 
also  all  its  incidents,  unless  expressly  excepted." 

The  law  seems  to  be  wdl  settled  that  where  an  owner  of 
property  divides  it  into  two  parts  and  grants  one  of  such 
parts,  such  grant,  by  implication,  includes  all  such  easements 
in  the  remaining  part  as  are  necessary  for  the  reasonable  en- 
joyment of  the  part  granted  in  the  form  in  which  it  was  used 
at  time  of  the  transfer.  (Cave  v.  Crafts,  53  Cal.  135;  Quin- 
ton  V.  Noble,  75  Cal.  250,  [17  Pac.  69].) 

Respondent,  however,  as  stated,  alleged  in  his  answer  that 
by  the  terms  of  the  grant  to  plaintiff  he  retained  in  himself 
the  exclusive  right  to  use  all  that  part  of  the  ditch  extending 
over  and  across  the  three-quarter  acre  tract  designated  as 
tract  2,  and  also  alleged  that  the  ditch  in  question  was  not 
obviously  and  permanently  used,  but  merely  temporarily  used. 
The  determination  of  the  question  involved  depends  upon  the 
answer  to  the  issues  thus  tendered.    If,  as  alleged  by  plain- 
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tiff,  defendant  conveyed  the  land  to  him,  together  with  the 
easements  appurtenant  thereto,  and  this  conduit  extending 
over  and  across  the  tract  reserved  by  defendant  was,  and  had 
been  for  more  than  two  years,  obviously  and  permanently 
used  by  defendant  when  owner  of  the  entire  tract  of  land  as 
the  oiily  means  of  conveying  water  thereto  for  irrigating 
crops  growing  thereon,  then  plaintiff,  under  the  authority 
cited,  was  entitled  to  the  use  of  the  ditch  in  the  same  manner 
and  to  the  same  extent  as  defendant  had  used  it  before  sell- 
ing the  land.  The  court,  however,  failed  to  make  any  find- 
ing upon  either  of  these  issues ;  and  for  this  reason  the  judg- 
ment must  be  reversed.  The  conclusion  of  law  as  found  by 
the  court,  that  plaintiff  was  not  entitled  to  run  water  over 
the  ihree-quarter-acre  tract,  cannot  aid  respondent  on  appeal 
for  the  reason  there  is  no  finding  of  fact  upon  which  to  base 
such  conclusion;  nor  does  the  finding  that  ''said  water  was 
run  from  other  pumping  plants  in  the  neighborhood  through 
ditches  more  or  less  indefinitely,  irregularly  and  temporarily 
constructed  on  both  tracts,"  aid  in  a  determination  of  the 
case.  The  question  is  whether  or  not  plaintiff  was  and  is  en- 
titled to  conduct  water  over  tract  2  owned  by  defendant,  and, 
as  stated,  that  depends  upon  material  issues  as  to  which  the 
court  has  made  no  answer  in  the  findings. 
The  judgment  and  order  appealed  from  are  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[dr.  No.  1457.    Second  Appellate  Distriet— May  2>,  1916.] 

MABCELLB  KOCH,  Respondent,  v.  L.  0.  WILCOXON  et 
al..  Defendants;  JOHN  DOHEBTT,  Appellant. 

QunriMo  Tins— FIsabino— Ahxndxd  Oomplaint— Allmatioh  ov 
Fkaui>— Cause  of  Action  not  CHANQED.^Where  the  original  eom- 
plaint  in  an  action  to  quiet  title  eete  forth  the  cause  of  action  in 
the  form  customarilj  used  in  such  actions,  an  amended  complaint 
which  in  addition  to  such  allegations  sets  out  acts  amounting  to 
fraud  on  the  part  of  the  defendant  in  procuring  a  deed  from  the 
plaintiff  to  the  proper tj  la  dispute,  does  not  state  a  different  cause 
of  action. 
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Id.— Amendments  or  Pleadings.— An  amendment  to  a  pleading  may 
always  be  made  to  eonfonn  to  the  proof,  provided  the  eause  of  ao- 
tion  is  not  thereby  changed. 

Id. — ^DEED — GONVEYANGB   TO   AOENT  TOR   SPECinC   PUBPOSE — ^BUBAOH  Of 

Trust— Reldet—Laok  or  Consideration. — A  grantor  of  real  prop- 
erty who  makes  a  conveyance  thereof  to  an  agent  for  the  purpose 
of  enabling  such  agent  to  eomplete  a  represented  sale  of  the 
property  for  the  former,  is  entitled|  upon  a  breach  of  the  trust  by 
the  agent,  to  relief  in  equity  upon  the  ground  of  failure  of  coa- 
iideration. 
lb.— Purchase  of  Property  at  Execution  Sale— Notice  of  Lib  Pkn- 
DENS  IN  Quiet  Title  Action — Status  of  Purchaser. — ^An  ezeeu- 
tion  creditor  of  the  grantee  under  such  a  deed  who  purchases  the 
property  at  the  execution  sale  is  not  an  innocent  purchaser  thereof 
for  value,  as  against  the  real  owner,  where  he  has  constructive  notice 
of  a  lif  pendens  filed  by  the  real  owner  in  an  action  to  qjidei  title 
to  such  property  as  against  the  grantee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Charles  Wellbom,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

I.  Henry  Harris,  and  Charles  A.  Bank,  for  Appellant 

Ingall  W.  Bull,  and  Walter  B.  Burke,  for  Respondent 

JAMES,  J. — ^Appeal  from  a  judgment  in  favor  of  plain- 
tiff, and  from  an  order  denying  to  defendant  Doherty  a  new 
trial. 

Plaintiff  brought  this  action  to  quiet  title  to  a  certain  lot 
of  land  in  the  county  of  Los  Angeles.  The  main  facts,  as 
found  by  the  trial  judge  and  shown  by  the  evidence  in  the 
bill  of  exceptions,  are  in  brief  as  follows:  Marcelle  Koch, 
being  the  owner  of  the  lot  in  question,  while  in  the  oily  of 
San  Diego  was  interviewed  by  defendant  Wilcozon,  who 
claimed  to  have  a  purchaser  for  the  lot  in  Los  Angeles 
County.  Wilcozon  stated  that  his  purchaser  would  pay  the 
sum  of  six  thousand  five  hundred  dollars  in  cash  for  the  lot 
He  further  stated  that  he  did  not  have  the  name  of  the  pur- 
chaser, but  that  if  plaintiff  would  make  out  a  deed  leaving 
the  name  of  the  grantee  blank,  he,  Wileoxon,  would  take  the 
deed  to  Los  Angeles,  meet  the  purchaser,  deliver  the  deed 
after  inserting  the  name  of  such  purchaser,  and  remit  the 
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amount  of  the  purchase  price  forthwith  to  the  plaintiff.  The 
deed  was  made  out  accordingly  on  about  the  twenty-second 
day  of  February,  1912,  in  San  Diego.  The  name  of  the 
grantee  was  first  left  in  blank,  but  after  plaintiff  had  ao- 
knowledged  the  deed  in  that  form  the  notary  made  some  sug- 
gestion as  to  the  possible  invalidity  of  such  an  instrument; 
■o  thereupon  it  was  agreed  that  Wilcozon's  name  should  be 
inserted  in  order  to  enable  the  latter  to  complete  the  trans- 
action of  the  sale  according  to  his  agreement.  Wilcozon  took 
the  deed  and  returned  to  the  city  of  Los  Angeles.  The  plain- 
tiff received  no  money  and  some  months  later,  upon  coming 
to  the  city  of  Los  Angeles,  found  that  Wilcozon  had  not  only 
occupied  the  house,  which  was  upon  the  lot,  with  his  family, 
but  had  also  rented  the  same  to  a  tenant  from  whom  he  col- 
lected one  hundred  dollars  per  month.  Wilcozon,  when  the 
return  of  the  deed  was  demanded,  first  stated  that  he  had 
mailed  it  to  the  plaintiff  at  San  Diego,  and  later  declared 
that  the  deed  had  been  lost.  On  an  ezamination  of  the  rec- 
ords being  made,  the  plaintiff  discovered  that  the  deed  had 
been  placed  of  record,  which  apparently  transferred  title  to 
Wilcozon.  Prior  to  the  making  and  recording  of  this  deed 
to  Wilcozon,  the  defendant  Doherty  was  a  judgment  creditor 
of  Wilcozon  in  the  sum  of  $4,653.  The  judgment  was  ob- 
tained in  a  neighboring  county,  and  an  abstract  thereof  had 
been  recorded  in  the  oflBces  of  the  county  clerk  and  county 
recorder  of  Los  Angeles  County.  Doherty,  being  unable  to 
secure  satisfaction  of  his  judgment,  afterward  made  some 
agreement  of  compromise  with  Wilcozon  whereby  Doherty 
was  to  receive  two  thousand  dollars  in  full  payment  of  the 
judgment;  five  hundred  dollars  to  be  paid  in  cash,  the  bal- 
ance in  deferred  payments.  Wilcozon  did  not  fulfill  his  part 
of  this  contract  requiring  the  payments  on  the  judgment 
account.  In  the  meantime,  Doherty,  the  judgment  creditor, 
had  discovered  that  title  to  the  lot  hereinbefore  referred  to 
stood  in  the  name  of  Wilcozon  on  the  public  records,  and  pro- 
ceeded to  have  ezecution  issued  and  levied  upon  the  lot  in 
order  to  subject  the  same  to  sale  and  satisfaction  of  his  judg- 
ment. After  this  ezecution  was  issued  and  the  levy  made, 
the  plaintiff  here  brought  this  suit  to  quiet  title  to  her  lot, 
the  complaint  being  in  the  form  customarily  used  in  such  ac- 
tions. A  Us  pendens  was  filed  in  the  county  recorder's  office 
giving  notice  of  the  plaintiff's  suit,  but,  notwithstanding  this 
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notice,  which  constructively  advised  the  public  and  defend- 
ant Doherty  of  the  claim  made  by  the  plaintiff  that  she  was 
the  owner  of  the  lot,  Doherty  proceeded  with  the  execution 
sale  against  the  lot,  and  on  the  fifth  day  of  September,  1912, 
the  sale  was  held,  Doherty  bidding  in  the  property  for  the 
sum  of  two  thousand  dollars*  Thereafter  this  action  came  to 
trial  and  after  the  evidence  had  been  introduced,  which  dis- 
closed the  facts  to  be  as  briefly  set  out  in  the  foregoing,  the 
court  allowed  the  plaintiff  to  amend  to  conform  to  the  proofs, 
and  the  complaint  was  thereupon  amended  accordingly.  In 
this  amended  complaint  the  facts  touching  the  making  of  the 
deed  and  its  delivery  to  Wilcoxon  were  all  set  out  The 
prayer  attached  to  the  amended  complaint  was  not  only  for 
a  decree  determining  the  tiUe  to  the  lot  to  be  in  the  plaintiff 
as  against  the  defendants,  but  further,  that  Wilcoxon  be  re- 
quired to  reconvey  to  the  plaintiff.  Incidentally  it  may  be 
here  remarked  that  some  point  is  made  that  by  the  prayer  of 
the  amended  complaint  plaintiff  asked  for  relief  to  which  she 
was  not  entitied  under  the  first  complaint  filed,  to  wit,  as  to 
the  prayer  for  a  reconveyance.  The  prayer  of  the  first 
complaint,  in  addition  to  asking  that  the  titie  of  plaintiff  be 
quieted  and  defendants  be  adjudged  to  have  no  right,  titie,  or 
interest  in  the  premises,  demanded  other  and  further  relief 
such  as  might  be  equitable.  The  appellant  Doherty  is  not  in, 
a  position  to  complain  of  the  judgment  upon  the  amended 
complaint  requiring  the  reconveyance  to  be  made  by  Wil- 
coxon. Wilcoxon  is  not  appealing,  and  he  suffered  judgment 
to  go  against  him  without  contest.  It  is  insisted  that  the 
court  had  not  the  right  to  permit  the  plaintiff  to  amend  to 
the  extent  of  setting  out  acts  amounting  to  fraud  on  the  part 
of  Wilcoxon,  because  to  do  so  would  be  to  change  the  cause 
of  action  first  declared  upon  by  the  plaintiff.  Amendments 
under  our  practice  are  liberally  allowed,  and  in  the  main  that 
matter  rests  within  the  discretion  of  the  trial  court.  Such 
amendments  may  be  made  to  a  complaint  either  during  the 
trial  or  after  the  evidence  is  all  in.  {Lee  v.  Murphy,  119 
Cal.  365,  [51  Pac.  549,  955] ;  Broim  v.  Hurst,  1  Cal.  App. 
752,  [82  Pac.  1056].)  An  amendment  to  conform  to  the 
proof  may  always  be  made,  provided  the  cause  of  action  is 
not  thereby  changed.  {Hancock  v.  Board  of  Education,  140 
Cal.  554,  [74  Pac.  44].)  The  amendment  in  this  case  did  not 
change  the  cause  of  action.    In  effect  it  merely  set  out  in  de- 


Digitized  by 


Google 


May,  1916.]  Koch  v.  Wilcoxcht.  521 

tail  the  facts  showing  how  the  apparent  title  to  the  lot  hap- 
pened to  stand  in  Wilcoxon's  name  and  that  no  consideration 
had  been  rendered  by  Wilcozon  for  the  deed.  The  case  of 
Henry  v.  PhOlips,  163  Cal.  135,  [Ann.  Cas.  1914A,  39,  124 
Pac.  837],  is  direct  authority  for  permitting  such  an  amend- 
ment to  be  made  in  an  action  to  quiet  title. 

Appellant  further  contends  that  having  voluntarily  in- 
serted the  name  of  Wilcoxon  in  the  deed  and  delivered  it  to 
him,  plaintiff  could  not  thereafter  assert  that  the  conveyance 
was  other  than  what  it  purported  to  be,  to  wit,  a  bona  fide 
transaction  for  value.  This  statement  is  too  far-reaching  in 
its  suggestion  of  the  legal  situation  which  arises  upon  such 
assumed  facts.  Very  often  property  standing  in  the  name 
of  one  person  is  determined  to  be  held  in  trust  for  another, 
and  such  a  conveyance  is  always  open  to  proof  as  to  where 
the  real  ownership  resides  unless  innocent  third  persons  have 
parted  with  value  in  reliance  upon  the  integrity  of  the  ap- 
parent title  of  the  record  holder.  Section  1056  of  the  Civil 
Code,  which  declares  that  a  grant  cannot  be  delivered  to  the 
grantee  conditionally,  has  no  application.  In  KimbaU  v. 
Tripp,  136  Cal.  631,  [69  Pac.  428],  we  find  this  expression: 
"The  position  of  the  appellant  on  this  point  is,  that  as  there 
was  no  fraud  in  the  procurement  of  the  conveyances,  the 
plaintiff  can  have  no  relief.  But,  assuming  the  absence  of 
fraud  (though,  in  view  of  the  defendant's  relation  to  the 
grantor  as  her  agent,  this  can  hardly  be  assumed),  it  does 
not  follow  that  equity  cannot  afford  relief.  The  deeds,  it  is 
found,  were  made  to  the  defendant  simply  as  her  agent,  and 
were  therefore  taken  by  him  in  trust  for  her;  and  though  the 
trust  was  not  expressed  in  writing,  equity  will  not  permit 
the  defendant  to  convert  the  proper^  to  his  own  use,  con- 
trary to  the  intention  of  the  parties  and  to  the  confidence  re- 
posed in  him.  .  .  .  'Where  the  circumstances  of  a  transaction 
are  such  that  the  person  who  takes  the  title  to  property  can- 
not be  permitted  to  enjoy  it,  in  whole  or  in  part,  without 
necessarily  violating  some  principle  of  equity,  a  constructive 
trust  will  be  raised  for  the  party  entitled  in  equity  to  its 
beneficial  enjoyment,'  which  is  the  same  principle  that,  at 
law,  governs  ^e  action  for  money  had  and  received.  This 
principle  has  not  always  been  consistently  applied  by  the 
courts;  but  in  thia  state  it  has  been  held  applicable  to  eases 
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where  there  were  fiduciary  relations  between  the  parties,  as 
in  this  ease.  •  .  •  There  is  also  another  principle  upon  which 
the  rule  may  be  sustained,  which  is,  that  in  such  cases  gen- 
erally, and  in  this  case  especially,  there  is  an  entire  failure 
of  consideration."  In  this  case,  not  only  was  the  fraud  of 
the  agent  shown,  but  there  was  an  utter  failure  of  considera- 
tion under  the  facts  disclosed  by  the  evidence  and  afterward 
detailed  in  the  amended  complaint  We  think  that  both  the 
original  complaint  and  the  complaint  as  amended  stated  a 
good  cause  of  action. 

Appellant  insists  that  as  a  purchaser  at  the  execution  sale 
he  was  an  innocent  party,  and  was  entitled  to  rely  upon  the 
record  title  as  it  was  shown  to  be  in  Wilcoxon.  The  question 
as  to  whether  a  judgment  creditor  who  bids  at  his  own  execu- 
tion sale  is  an  innocent  purchaser  within  the  rule  adverted 
to,  is  not  settled  by  unanimous  decision  of  the  courts.  Our  su- 
preme court,  however,  has  given  countenance  to  the  proposi- 
tion that  such  a  creditor-purchaser  is  entitled  to  the  same 
favor  under  the  law  as  would  be  extended  to  a  third  party 
who  might  purchase  at  such  a  sale.  (BUey  v.  MartineUi,  97 
Cal.  575,  [33  Am.  St.  Rep.  209,  21  L.  B.  A.  33,  32  Pac.  579].) 
But  a  purchaser  at  an  execution  sale,  in  order  to  maintain  his 
title  as  against  the  claim  of  a  third  person,  must  have  pur- 
chased without  any  notice  that  the  title  was  other  than  the 
record  showed  it  to  be.  In  BUey  v.  MartineUi,  section  336 
from  Freeman  on  Executions  is  quoted  as  follows:  ^'The  pur- 
chaser at  an  execution  sale  takes  his  title  subject  to  such  liens, 
easements,  and  equities  as  it  was  subject  to  in  the  hands  of 
the  defendant  in  execution,  unless  he  can  show  that  he  is 
a  purchaser  in  good  faith,  and  without  any  notice,  actual 
or  constructive,  of  the  existence  of  such  lien,  easement,  or 
equity."  Notice  which  will  charge  the  purchaser  necessarily 
is  any  legal  notice  which  he  may  have  received  of  the  defect 
in  the  title  prior  to  the  occurrence  of  the  sale  and  the  pay- 
ment of  his  money.  (Murphy  v.  Clayton,  113  Cal.  153,  [45 
Pac.  267] ;  Scott  v.  Vnibarger,  41  Cal.  410,  419.)  The  notice 
of  lis  pendens  filed  prior  to  the  making  of  the  sale  on  execu- 
tion gave  notice  to  all  intended  purchasers  that  the  plaintiff 
herein  claimed  to  be  the  owner  of  the  lot  which  it  was  pro- 
posed to  have  sold  on  execution  process.  (Code  Civ.  Pioe., 
sec.  409.)^ 


Digitized  by 


Google 


May,  1916.]  Pbibstlby  v.  Stafford.  523 

For  the  reasons  given,  we  are  convinced  that  the  defendant 
Doherty  obtained  no  title  or  interest  in  the  lot  by  reason  of 
his  purchase  at  the  execution  sale,  and  that  the  judgment  of 
the  court  quieting  title  against  him  is  right. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


TOiv.  No.  1468.    Seeond  Appellate  Distriet— May  28,  1916.] 

HERBERT  KENNETH  PRIESTLEY,  an  Infant^  by  H.  I. 
Priestley,  His  Guardian  ad  Litem,  Respondent^  v.  A.  M. 
STAFFORD,  Appellant 

Pbysician  and  Surgeon — ^Tbkatment  of  Patient^— Dxorr  of  Lsakn- 
INQ  and  Skill  Bequibed. — ^There  is  no  implied  eontraet  on  the  part 
of  a  physician  who  undertakes  the  treatment  of  one  saffering  from 
disease  or  injury,  that  sneh  treatment  will  proTO  a  sneeess,  or  that 
ill  and  serious  results  may  not  follow  as  the  direct  result  of  such 
treatment,  but  he  nevertheless,  l^  implication,  guarantees  that  he 
possesses  that  reasonable  degree  of  learning  and  skill  possessed  by 
others  of  his  profession,  and  that  he  will,  in  the  treatment  of  his 
patient,  exercise  reasonable  and  ordinary  care  and  skill  in  the  ap- 
plication of  such  knowledge  to  accomplish  the  purpose  for  which  he 
is  employed;  and  where  he  possesses  such  degree  of  learning,  and 
in  applying  it  exercises  ordinary  eare  and  skilly  he  is  not  liaUe  for 
the  results  that  follow. 

Id.— Nequgenge  of  Physician — ^Tbbatmsnt  of  Fkaotubid  Abm. — ▲ 
physician  who  in  the  treatment  of  a  fractured  arm  adjusted  the 
splints  and  bandages  in  a  manner  so  tight  that  no  space  was  left 
for  the  enlargement  of  the  arm  due  to  the  swelling  that  ordinarily 
follows  in  such  cases,  and  who,  upon  being  informed  of  such  swell* 
ing,  and  of  the  great  pain  which  the  patient  was  suffering  there- 
from within  a  few  hours  after  the  treatment,  neglected  to  visit  the 
patient  until  the  following  day,  and  then  took  no  steps  to  loosen 
the  splints  or  relieve  the  pain  except  to  suggest  the  administration 
of  a  dose  of  paregoric,  is  guilty  of  negligence  in  failing  to  exercise 
that  degree  of  skill  and  eare  ordinarily  exercised  by  the  members  of 
his  profession, 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  River- 
side County,  and  from  an  order  denying  a  new  triaL  F.  E. 
Densmore,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
G.  B.  Freeman,  for  Appellant 
McFarland  &  Irving,  for  Bespondent 

SHAW,  J. — ^Action  to  recover  damages  alleged  to  have  been 
sustained  as  the  result  of  negligent  surgical  treatment  admin- 
istered by  defendant. 

Judgment  went  for  plaintiff,  from  which,  and  an  order 
denying  his  motion  for  a  new  trial,  defendant  appeals. 

It  appears  that  on  May  2,  1911,  the  plaintiff  Herbert  Ken- 
neth Priestley,  a  minor,  suffered  a  fracture  of  the  radius  and 
ulna  of  his  right  arm;  that  defendant,  a  physician  and  sur- 
geon, was  for  compensation  employed  by  plaintiff's  father  to 
set,  care  for,  and  treat  the  fractured  arm  of  said  minor.  The 
court  found: 

^'That  pursuant  to  said  undertaking  said  defendant  within 
one  hour  after  the  injury  had  occurred,  examined  the  said 
broken  arm  of  plaintiff,  reduced  the  fracture,  and  applied 
anterior  and  posterior  wooden  splints  to  said  arm  and 
bandaged  said  splints  with  a  roller  bandage;  that  in  the 
bandaging  of  said  arm  as  hereinabove  described,  the  said  de- 
fendant did  not  make  sufScient  allowance  for  the  swelling 
invariably  attendant  upon  fractured  limbs;  that  within  two 
hours  after  said  splints  were  applied  said  arm  was  subjected 
to  undue  pressure  by  said  splints  by  reason  of  said  swelling ; 
that  said  defendant  negligently,  carelessly,  and  without  proper 
or  usual  care,  permitted  said  splints  to  remain  upon  said  arm, 
without  adjustment  for  a  period  of  thirty-eight  hours,  al- 
though said  defendant  was  notified  within  three  hours  after 
said  splints  were  applied  that  said  minor  was  suffering  ex- 
treme physical  pain  by  reason  of  said  pressure ;  that  as  a  result 
of  said  pressure,  the  circulation  of  blood  through  said  arm  was 
impaired,  resulting  in  necrosis  of  the  skin  and  idceration  of 
the  skin,  flesh  and  tendons  on  both  sides  of  said  arm  im- 
mediately beneath  the  entire  length  of  the  splints;  that  by 
reason  of  said  negligence  and  careless  and  unskillful  manner 
of  bandaging  said  splints  upon  said  arm  and  permitting  them 
to  remain  thereon  without  readjustment  for  a  period  of  thirty- 
eight  hours,  and  the  necrosis  and  ulceration  caused  thereby, 
the  muscles  and  tendons  of  said  arm  have  contracted,  and  said 
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arm  has  become  permanently  deformed,  and  the  right  hand 
of  said  minor  is  now  useless,  and  said  minor  will  not  in  the 
future  recover  the  normal  use  of  said  hand. 

''That  said  defendant,  in  the  treatment  of  said  arm  of  said 
minor,  did  not  exercise  that  degree  of  skill  and  care  ordinarily 
exercised  by  the  members  of  his  profession,  practicing  in  the 
said  city  of  Corona,  and  similar  localities.*' 

The  only  ground  urged  for  a  reversal  is  appellant's  conten- 
tion that  these  findings  are  not  supported  by  the  evidence. 
That  the  child's  hand  and  arm  were  badly  crippled  and  de- 
formed is  conclusively  shown,  and  the  evidence  is  ample  to 
prove  that  such  condition  was  due  to  the  manner  in  which  the 
splints  and  bandages  were  applied  by  defendant  in  dressing 
the  arm  after  reducing  the  fracture,  and  the  fact  that  as 
applied  they  were  continued  without  change  for  some  thirty- 
eight  hours. 

While  in  actions  of  this  character  the  injury,  and  the  fact 
that  it  resulted  from  the  professional  treatment  administered 
must  be  established,  such  finding  standing  alone  will  not 
justify  a  recovery  of  damages  by  a  plaintiff.  On  the  part  of  a 
physician  who  undertakes  the  treatment  of  one  suffering  from 
disease  or  injury,  there  is  no  implied  contract  that  such  treat- 
ment will  prove  a  success,  or  that  ill  and  serious  results  may 
not  follow  as  the  direct  result  of  such  treatment.  While  ''not 
a  warrantor  of  cures"  {Swing  v.  Ooode,  76  Fed.  442),  he 
nevertheless  by  implication  guarantees  that  he  possesses  that 
reasonable  degree  of  learning  and  skill  possessed  by  others 
of  his  profession,  and  that  he  will  in  the  treatment  of  his 
patient  exercise  reasonable  and  ordinary  care  and  skill  in 
the  application  of  such  knowledge  to  accomplish  the  purpose 
for  which  he  is  employed.  (Hoiighton  v.  Dickson,  29  Cal. 
App.  321,  [155  Pac.  128] ;  Bonnet  v.  Fo&t,  47  Colo.  282,  [107 
Pac.  252].)  And  where  he  possesses  such  degree  of  learning 
and  in  applying  it  exercises  ordinary  care  and  skill,  he  is  not 
liable  for  results  that  follow.  {Wurdemann  v.  Barnes,  92 
Wis.  206,  [66  N.  W.  Ill] ;  James  y.  Crockett,  34  N.  B.  540.) 

Since  the  contra  n^  is  not  made  to  appear,  it  must  be  con- 
ceded that  defendant  possessed  the  requisite  professional  skill 
and  learning.  The  court,  however,  as  stated,  found:  "That 
said  defendant,  in  the  treatment  of  said  arm  of  said  minor, 
did  not  exercise  that  degree  of  skill  and  care  ordinarily  exer- 
cised by  the  members  of  his  profession.  •  •  •  "    There  is  no 
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conflict  of  evidence  as  to  the  fact  that  the  fracture  was  properly 
reduced ;  nor  as  to  the  manner  in  which  the  splints  and  band- 
ages were  adjusted,  and  the  length  of  time  they  were  continued 
as  originally  applied  without  change.  The  evidence,  however, 
strongly  tends  to  prove  that  defendant,  for  the  purpose  of 
retaining  the  fractured  bones  in  place,  adjusted  splints  and 
bandages  to  the  injured  arm  in  a  manner  so  tight  that  no 
space  was  left  for  the  enlargement  of  the  arm  due  to  the  swell- 
ing that  ordinarily  follows  in  such  cases,  by  reason  of  which, 
great  and  undue  pressure  was  applied  to  the  tissues,  causing 
intense  pain  and  complaint  by  the  child  that  the  splints  were 
too  tight,  of  which  fact  defendant,  within  an  hour  or  so  after 
leaving  the  patient,  was  informed  by  the  boy's  father,  who 
suggested  that  the  splints  were  too  tight,  notwithstanding 
which  he  neglected  to  visit  the  boy  until  the  next  morning, 
some  ten  or  twelve  hours  thereafter,  and  took  no  steps  to  ascer- 
tain whether  or  not  the  splints  should  be  removed  in  order  to 
reduce  the  pressure  and  relieve  the  child  from  the  pain  due 
to  such  undue  pressure,  other  than  advising  the  boy's  father 
to  administer  a  dose  of  paregoric.  ^'Negligence  on  the  part  of 
a  physician  consists  in  his  doing  something  which  he  should 
not  have  done,  or  in  omitting  to  do  something  which  he  should 
have  done."  (McOraw  v.  Kerr,  23  Colo.  App.  163,  [128  Pac. 
870,  873] .)  And  since  it  must  be  conceded  upon  the  evidence 
that  the  condition  of  the  boy's  hand  and  arm  was  due  to  undue 
pressure  caused  by  the  fact  that  the  splints  were  adjusted  in 
a  manner  which  did  not  allow  for  the  usual  swelling  ac- 
companying such  cases,  the  question  as  to  whether  such  omis- 
sion constituted  negligence  was  one  for  expert  testimony. 
When  defendant  was  informed  that  the  child  was  suffering 
intense  pain,  and  asked  if  he  did  not  think  the  splints  were  too 
tight,  he  stated  that  if  the  splints  were  removed  he  would 
prefer  to  do  it  himself,  and  said  he  did  not  think  it  would  be 
necessary  to  do  that,  as  he  wanted  the  splints  tight  Dr.  Staf- 
ford did  not  make  any  other  suggestion,  nor  advise  that  he 
be  called  again ;  nor  did  he  visit  the  patient  until  the  follow- 
ing morning,  at  which  time  the  child's  fingers  were  curled 
over  the  end  of  the  splints,  swollen  and  discolored,  indicating, 
according  to  expert  witnesses  called,  that  the  splints  were  too 
tight,  as  a  result  of  which  great  pressure  was  exerted  upon 
the  tissues  of  the  arm.  No  change,  however,  was  made  in  the 
splints  or  bandages.    Among  other  physicians  ealled  to  testify 
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as  to  the  treatment  administered  by  defendant,  was  Dr. 
Martin,  who  testified  as  follows:  ''From  my  understanding 
of  the  practice  of  medicine  and  surgery  in  this  vicinity,  and 
at  Corona,  I  consider  that  a  physician  upon  being  notified  of 
extreme  pain  existing  in  a  child  whose  arm  had  been  fractured, 
and  that  the  child  complained  that  the  splints  as  applied  were 
too  tight,  should  in  the  exercise  of  ordinary  prudence,  have 
either  called  upon  the  child  and  determined  the  cause  of  the 
pain,  or  have  ordered  the  splints  loosened.  I  do  not  recall 
any  other  cause  which  would  cause  extreme  pain  in  a  fractured 
limb  within  one  hour  after  the  splints  had  been  applied  other 
than  tight  splints.  .  .  .  The  injury  to  the  muscles  would  be 
produced  by  the  tightness  with  which  the  splints  were  ap- 
plied.*' And  Dr.  QriflBth  testified  that,  upon  being  informed 
within  an  hour  or  two  of  the  fact  that  the  child  was  suffering 
extreme  pain,  ''my  own  practice  is  to  loosen  the  splints,  or,  if 
I  cannot  get  to  the  patient,  to  tell  them  to  loosen  them  them- 
selves"; and  further,  that  the  pain  suffered  by  the  child  in- 
dicated that  the  splints  were  too  tight.  He  further  testified 
that  the  swollen  and  discolored  condition  of  the  fingers,  as 
found  the  next  morning,  indicated  that  the  splints  as  applied 
by  Dr.  Stafford  upon  the  arm  of  the  child  were  too  tightly 
applied.  There  was  other  testimony  of  physicians,  all  of 
which  clearly  tended  to  prove  that  defendant  was  not  only 
negligent  by  reason  of  the  fact  that  he  applied  the  splints  and 
bandages  in  a  manner  which  made  no  allowance  for  the  swell- 
ing of  the  arm  accompanying  such  fractures,  but  that  he  was 
likewise  negligent  when,  upon  being  informed  within  an  hour 
after  leaving  the  child  that  he  was  suffering  excruciating  pain 
and  complaining  that  the  splints  were  too  tight,  in  not  re- 
moving the  splints  himself  or  having  them  removed ;  and  like- 
wise negligent,  when  he  visited  the  child  the  following  morning 
and  discovered  the  condition  of  the  hand  and  arm,  in  not 
removing  the  splints  in  order  to  relieve  the  undue  pressure 
which  was  then  apparent.  These  facts,  as  well  as  others  which 
the  evidence  clearly  tended  to  establish,  fully  support  the 
finding  of  the  court  that  defendant  in  treating  the  fractured 
arm  of  plaintiff,  did  not  exercise  that  degree  of  skill  and  care 
ordinarily  exercised  by  the  members  of  his  profession  practio- 
ing  in  Corona  and  similar  localities. 
The  judgment  and  order  are  afSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 
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[GiT.  No.  1529.    Third  Appdkte  Distriet— Ha/  28,  lOlft.] 

EAST  SIDE  CANAL  AND  IRRIGATION  COIifPANT, 
Petitioner,  y.  SUPERIOR  COURT  OP  THE  COUNTY 
OF  MERCED  et  al.,  Respondents. 

OosTs— Obdib  Dsntino  Motidn  fo  Tax— iNSTTinoiENT  Nonoi  of  Ob- 
deb — Settlement  of  Bill  of  Szoeptions  on  APFBAif— Mandamus. 
Where  a  motion  to  tax  eostt  is  made,  a  hearing  had  thereon  and 
the  matter  aabmitted  to  the  eonrt  for  its  decision,  and  an  order 
is  thereafter  made  denying  the  motion,  the  moring  partj  is  entitled 
to  written  notice  of  soeh  decision,  and  a  letter  mailed  l^  eonnsel  of 
the  Bueeeflsfnl  party  to  eonnsel  for  the  opposing  parl^  after  the 
decision  of  the  motion  which  makes  no  reference  to  tiie  decision, 
but  merely  demands  payment  of  the  amount  of  sach  costs,  is  not 
a  sufficient  notice  of  such  decision,  and  the  trial  eonrt  is  not  jnstl- 
fled  in  refusing  to  settle  the  bin  of  exceptions  proposed  to  be  used 
upon  appeal  from  the  order  defying  the  motion  npon  the  ground 
that  the  bill  was  not  presented  within  the  statutory  time  after  re- 
ceipt of  such  letter,  and  mandamu  will  lie  to  compel  such  settle- 
ment. 

APPLICATION  for  a  Writ  of  Mandate  originaUy  made  to 
the  District  Court  of  Appeal  for  the  Third  Appelate  Dis- 
trict to  compel  the  settlement  of  a  bill  of  esoeptiona  to  be 
used  on  an  appeal  from  an  order  denying  a  motion  to  tax 
costs. 

The  facta  are  stated  in  the  opinion  of  the  eoort 

James  F.  Peek,  and  h.  Sidenberg,  for  Petitioner. 

Edward  F.  Treadwell,  for  Respondents. 

CHIPMAN,  P.  J.— Application  for  writ  of  mandate  to 
compel  the  settlement  of  a  bill  of  exceptions  by  the  judge  of 
the  superior  court  of  Merced  County,  said  bill  of  exceptions 
to  be  used  on  an  appeal  from  an  order  of  said  court  doiying 
the  motion  of  petitioner  to  tax  the  costs  on  appeal  in  the 
action  entitled  Thomas  C.  Turner,  as  Administrator,  etc.,  et 
ci.,  Plaintiffs,  y.  Eari  Side  Canal  dk  Irrigation  Company,  De- 
fendant 

It  appears  from  the  petition  that  in  the  trial  of  said  aetion 
judgment  passed  for  defendant  and  plaintiflEs  appealed.    The 
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judgment  was  reversed  by  the  supreme  court  and  remittitur 
was  filed  with  the  clerk  of  said  superior  court  on  July  81, 
1914.  It  IS  alleged  in  the  petition  that  appellant  in  said 
appeal  served  upon  petitioner  a  memorandum  of  costs  on 
October  (t)  24,  1914,  ''and  filed  the  same  with  the  derk 
of  said  court  on  the  26th  day  of  August,  1914/'  a  copy  of 
which  said  memorandum  is  made  part  of  the  petition  as  Ex* 
hibit  "A";  that,  on  August  27,  1914,  petitioner  served  upon 
plaintiffs  in  said  action  and,  on  August  28,  1914,  filed  with 
the  said  court  a  motion  and  notice  of  motion  to  tax  costs  on 
said  appeal,  a  copy  of  which  is  made  part  of  the  petition 
attached  to  Exhibit  ''A,''  and  also  filed  therewith  the  affi- 
davit of  James  F.  Peck  (petitioner's  attorney) ;  that  said 
motion  came  on  to  be  heard  on  January  26,  1915,  at  which 
time  the  affidavit  of  Edward  F.  Treadwell  (attorney  for 
respondents)  was  filed,  both  said  affidavits  being  made  part  of 
said  petition;  that,  on  April  5,  1915,  the  said  court  made 
an  order  denying  said  motion  to  tax  costs,  also  made  part  of 
the  petitioner's  Exhibit  ''A";  that  no  notice  of  said  order 
was  served  on  petitioner  or  its  attorney,  and  petitioner  and 
its  attorney  had  no  knowledge  of  the  making  of  said  order 
until  July  12,  1915;  that,  on  July  17,  1915,  petitioner  (de- 
fendant in  said  action)  served  upon  plaintiffs  therein  a  bill 
of  exceptions  which  is  made  part  of  the  petition  as  Exhibit 
**A,"  "and  no  amendments  were  proposed  to  said  bill  of 
exceptions  and  the  same  was  returned  to  and  received  by  the 
clerk  of  the  court  for  settlement  on  the  29th  day  of  July, 
1915";  said  bill  of  exceptions  bears  the  indorsement  of  ser- 
vice upon  plaintifc'  attorneys,  July  17,  1915;  that  said  bill 
of  exceptions  came  on  to  be  heard  September  1,  1915;  that 
affidavits  of  said  Treadwell  and  said  Peck  were  read  to  the 
court  and  were  made  part  of  the  petition;  that  thereupon 
plaintiffs'  attorney  objected  to  any  settlement  of  said  bill  of 
exceptions  and  the  matter  was  submitted  to  the  court  to  settle 
the  said  bill  if  said  objections  were  overruled ;  that,  on  Janu- 
ary 31,  1916,  ''the  court  refused  and  denied  and  ever  since 
has  refused  and  denied  the  right  of  petitioner  herein  to  have 
said  bill  of  exceptions  settled";  that  no  notice  was  ever 
served  by  plaintiffs  on  defendant  of  the  said  order  of  said 
court  of  April  5,  1915,  denying  said  motion  to  tax  costs. 

Mr.  Treadwell  made  affidavit  that  no  bill  of  exceptions  to 
said  order  of  April  5,  1915,  was  ever  served  on  counsel  for 
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plaintiffs  until  July  17,  1915;  that,  after  the  making  of  said 
order  and  on  May  26,  1915,  affiant  indosed  in  an  envelope 
postage  prepaid  and  directed  to  Mr.  James  F.  Peek,  Crocker 
building,  San  Francisco,  and  deposited  the  same  in  the  post- 
office  of  said  city,  the  following  notice: 

•'May  26,  1915. 
"Mr.  James  F.  Peck,  Crocker  Building,  San  Francisco,  Cal. 
"Dear  Sir:  The  costs  on  plaintiff's  appeal,  as  taxed  by  the 
court,  in  the  case  of  Turner  vs.  East  Side  Canal  &  Irrigation 
Company  amount  to  nine  hundred  and  sixty-three  dollars 
and  ten  cents  ($963.10).  Will  you  kindly  have  your  client 
send  a  check  for  the  same  at  once. 

"Tours  truly, 
"Bdwabd  F.  Tebadwblu** 

Mr.  Peck  made  affidavit  that,  on  May  27,  1915,  "he  had  a 
conversation  by  telephone  with  P.  J.  Thornton,  the  county 
clerk  of  Merced  County  and  ex-officio  derk  of  the  superior 
court  of  Merced  County.  That  in  said  conversation  the 
affiant  inquired  of  said  derk  as  to  whether  or  not  the  said 
court  made  any  decision  or  determination  of  the  motion, 
theretofore  submitted  to  said  court,  to  tax  costs  of  the  plain- 
tiff on  appeal  in  the  above-entitled  case;  that  the  said  clerk 
then  informed  affiant  that  no  decision  or  order  had  been  made 
by  said  court  on  said  motion  or  the  subject  thereof,  where- 
upon affiant  requested  the  clerk  to  carefully  examine  the 
records  for  the  purpose  of  ascertaining  the  facts,  and  the 
derk  said  he  would  do  so,  and  the  derk  thereafter  on  said 
day  stated  over  the  telephone  that  no  order  or  decision  bad 
been  made  by  said  court  on  said  motion  to  tax  costs.''  It  is 
then  stated  that,  within  ten  days  before  service  of  said  pro- 
posed bill  of  exceptions  (which  was  on  July  15,  1915) ,  affiant 
was  informed  by  letter  written  by  said  clerk  informing  affiant 
of  the  fact  of  the  court's  order  and  decision  "on  said  mo- 
tion to  tax  costs,"  and  reciting  the  fact  of  the  mistake  of  said 
clerk.  "And  affiant  never  had  any  knowledge  of  any  order 
or  decision  upon  said  motion,  and  at  all  times  herein  men- 
tioned, the  said  Edward  F.  Treadwell,  attorney  for  plain- 
tiffs, had  his  law  office  in  the  city  and  county  of  San  Fran- 
cisco." 

It  thus  appears  that  the  cost  bill  was  duly  served  and  ffled, 
objections  thereto  made  on  motion  to  tax  costs,  a  hearing 
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had  thereon  and  the  matter  submitted  to  the  court  for  de- 
cision. Thereafter,  to  wit,  on  April  5, 1915,  the  court  made  its 
order  denying  said  motion  to  tax  costs.  On  May  26,  1915, 
Mr.  Treadwell,  attorney  for  plaintiffs  in  said  action,  mailed 
to  Mr.  Peck,  defendants'  attorney  therein,  the  letter  above 
set  forth.  The  next  day.  May  27,  1915,  Mr.  Peck  called  up 
the  derk  of  the  court  to  ascertain  whether  the  court  had 
made  any  order  in  the  matter  of  the  cost  bill,  as  we  Lave  above 
set  forth,  and  was  informed  that  no  order  had  been  made. 
Nothing  further  occurred  in  the  matter  until  ^within  ten 
days  before  service  of  said  proposed  bill  of  exceptions'' 
(which  was  on  July  15,  1915),  when  Mr.  Peck  was  informed 
by  letter  written  by  said  derk  that  the  latter  had  made  a 
mistake  and  informing  Mr.  Peck  of  the  fact  of  the  court's 
order  and  decision  ''on  said  motion  to  tax  costs."  Upon  this 
state  of  facts  the  bill  of  exceptions  was  pnusented  to  the 
court  for  settlement  and  denied,  and  the  writ  of  mandate  is 
sought  to  compel  the  court  to  settle  said  bill  of  exceptions. 

In  explanation  of  its  action  the  court  said:  ''In  order  that 
you  may  know  my  reasons  for  ruling  in  the  matter  of  the 
settlement  of  a  bill  of  exceptions  in  the  case  of  Turner  v. 
East  Side  Canal  Co.  etc.,  I  wiU  simply  state  that  I  acted 
upon  the  authority  of  the  case  of  Heinlen  v.  HeUbron,  94 
Gal.  636,  [30  Pac.  8].  The  affidavit  states  positivdy  that 
the  office  of  defendants'  attorney  was  at  the  place  to  which 
the  notice  was  directed — Grocker  building,  etc.  This  con- 
stitutes personal  service  where  its  receipt  is  not  denied  and 
every  opportunity  given  to  make  denial." 

We  think  there  can  be  no  doubt  of  the  receipt  of  Mr. 
Treadwell 's  letter  by  Mr.  Peck.  It  was  deposited  in  the 
postoffice  at  San  Francisco  on  May  26,  1915,  directed  to  Mr. 
Peck  in  the  building  where  he  had  his  office,  the  postage 
prepaid,  and  on  the  next  day  Mr.  Peck  called  up  the  clerk 
to  learn  whether  an  order  had  been  made  on  the  motion  to 
tax  costs.    In  his  affidavit  he  does  not  deny  its  receipt. 

The  question  then  is — Was  the  letter  of  Mr.  Treadwell 
sufficient  to  impart  legal  notice  to  Mr.  Peck  that  the  court  had 
made  the  order  of  April  5,  1915 1 

Section  649  of  the  Gode  of  Givil  Procedure  provides  as 
follows:  "A  bill  containing  the  exception  to  any  decision 
may  be  presented  to  the  court  or  judge,  for  settlement  at  any 
time  after  the  decision  is  made,  but  the  same  must  be  pre- 
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sented  within  ten  days  after  written  notice  of  making  such 
decision,'*  etc.  Section  1012  of  the  same  code  provides  that 
''Service  by  mail  may  be  made,  where  the  person  making  the 
service,  and  the  person  on  whom  it  is  to  be  made,  reside  or  have 
their  offices  in  different  places,  between  which  there  is  a  regu- 
lar communication  by  mail,"  and  section  1015  of  the  Code  of 
Civil  Procedure  provides  that  **•  .  .  in  all  cases  where  a  party 
has  an  attorney  in  the  action  or  proceeding,  the  service  of 
papers,  when  required,  must  be  upon  the  attorney  instead  of 
the  party,  except,'*  etc. 

''Service  by  mail  is  good  only  where  the  person  making  the 
service  and  the  person  on  whom  it  is  made  reside  in  different 
places,  between  which  there  is  regular  mail  communication.*' 
{Linforih  v.  White,  129  Cal.  188, 191,  [61  Pac.  910] ;  Thamp- 
son  V.  Branrian,  76  Cal.  618,  [18  Pac.  783] ;  Pacific  Mut  Life 
Ins.  Co.  V.  Shepardson,  76  Cal.  376,  [18  Pac.  398].) 

Section  1011  of  the  Code  of  Civil  Procedure,  however,  pro- 
vides that  "The  service  may  be  personal,  by  delivery  to  the 
party  or  attorney  on  whom  service  is  required  to  be  made 
•  .  .  /*  and  points  out  how  the  service  is  to  be  made  if  upon 
an  attorney  and  also  if  upon  a  party.  It  was  said,  in  Hetn- 
len  V.  Heahron,  94  Cal,  686,  640,  [30  Pac.  8] :  "The  'de- 
livery'  which  constitutes  a  personal  service  under  section  1011 
need  not  be  made  by  the  individual  who  is  attempting  to 
make  the  service,  but  can  be  effected  through  a  clerk  or  mes- 
senger, and  through  any  agency  by  which  a  'delivery'  can  be 
made,  and  when  the  notice  is  so  delivered,  the  service  be- 
comes a  personal  service."  In  this  case  the  notice  was  a 
notice  of  appeal,  which  was  attempted  to  be  served  through 
the  mail,  and  there  was  controversy  as  to  whether  the  pack- 
age was  directed  to  the  place  of  residence  of  respondent's 
attorney,  a  question  the  court  seems  not  to  have  regarded  as 
important.  It  appeared  from  the  affidavit  of  respondent's 
attorney  that  he  received  a  copy  of  the  notice  of  appeal  at 
his  office  and  residence  in  San  Jose,  through  the  agency  of 
the  postoffice  and  this,  said  the  court  "is  equivalent  to  an  ad- 
mission of  service  indorsed  by  him  upon  the  original  notice, 
and  establishes  that  there  had  been  a  personal  service  upon 
him  of  such  notice,  and  that  the  court  has  thereby  obtained 
jurisdiction  of  the  appeal."  It  was  said  further  that  "juris- 
diction, however,  as  has  frequently  been  held,  does  not  depend 
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upon  the  proof  of  service,  but  upon  the  fact  that  serviee  hai 
been  made.''  (Citing  In  re  Netoman's  Estate,  75  CaL  213, 
220,  [7  Am.  St  Rep.  146,  16  Pac.  887] ;  SichUr  ▼.  Look,  93 
CaL  600,  [29  Pae.  220].)  In  Shearman  ▼.  Jargensen,  106 
Cal.  483,  [39  Pac.  863],  it  was  held  that  the  receipt  of  a 
notice  served  by  mail  ''amounts  to  a  personal  service.''  We 
think  it  must  be  held  that  Mr.  Treadwell's  letter  waa  de- 
livered to  Mr.  Peck,  but  there  still  remains  the  important 
question  whether  the  letter  constituted  such  notice  of  the 
order  of  April  5,  1915,  as  ia  contemplated  by  the  statute. 

Petitioner's  view  of  the  matter  is  thus  expressed:  ''We 
daim  that  had  the  letter  been  actually  personally  delivered 
it  would  not  have  answered  the  statute  aa  to  notice  because  of 
its  foruL  The  letter  waa  a  demand  for  payment,  and  in- 
ferentiaUy  referred  to  an  order.  It  did  not  expressly  state 
that  an  order,  denying  the  motion  to  tax  costs,  had  been  made 
by  the  court,  nor  did  it  give  any  date  aa  to  when  the  costs 
were  taxed.  It  waa  not  addressed  to  any  person  in  a  rep- 
resentative capacity,  as  attorney,  nor  was  the  same  signed  by 
any  person  as  attorney.  In  itself  it  did  not,  nor  was  it  in- 
tended to,  convey  notice.  That  was  not  its  purpose.  It  waa 
not  entitled  in  any  case  or  any  court,  nor  was  it  filed  among 
the  recorda  of  the  eaae.  In  passing  upon  the  legal  value  of 
this  dunning  letter  aa  a  purported  notice,  the  function  of  a 
notice  in  such  a  case  must  be  considered.  It  is  not  primarily 
to  inform  a  party  of  the  fact  that  a  certain  order  was  made, 
bat  to  notify  him  that  his  time,  within  which  to  perform  a  cer- 
tain act,  has  begun  to  run,  and  it  ahould  ahow  dearly  and 
explicitly  on  its  face  that  its  purpose  waa  to  start  the  tolling. 
The  statute  providing  for  written  notices,  aa  in  this  case  pro- 
vided, ia  the  equivalent  of  a  stipulation  that  the  party  to  be 
charged  with  tiie  performance  of  an  act  may  perform  such 
act  any  time  prior  to  and  within  ten  daya  after  service  of 
the  statutoiy  formal  notice." 

We  think  there  is  much  force  in  the  views  thus  expressed. 
It  waa  said,  in  Uallory  v.  See,  129  Cal.  356,  359,  [61  Pac. 
1123] ,  speaking  of  section  659  of  the  Code  of  Civil  Procedure : 
''Written  notice  of  filing  of  decision  ia  in  all  cases  required, 
unless  waived  by  facts  appearing  in  the  records,  files,  or  min- 
utes of  the  court ;  and  it  follows  that  actual  notice  or  knowl- 
edge, other  than  bj  written  notice,  is  insufficient  in  any  case 
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unless  it  appears,  from  facts  thus  evideneedt  that  written 
notice  was  waived."  (Huglies  Mfg.  etc  Co.  ▼.  EUioii,  167 
Cal.  494,  [140  Pae.  17].)  In  Byrne  v.  Hudson,  127  Cal.  254, 
257,  [59  Pac.  597],  the  judgment  provided  that  the  plaintiff 
should  pay  the  money  within  twenty  days  ''after  written 
notice''  of  the  entry  of  the  judgment.  The  court  said:  ''We 
think,  therefore,  that  as  appellant's  right  in  the  premises 
depended  upon  the  commencement  of  the  running  of  a  certain 
period  of  time  mentioned  in  the  judgment,  and  as  her  title 
was  to  be  forfeited  unless  a  certain  act  was  done  within  that 
period  of  time,  she  was  entitled  to  a  notice  expressly  intended 
for  the  purpose  of  starting  the  period  of  time  mentioned  in  the 
judgment,  and  that  a  mere  incidental  recital  in  a  notice  of  a 
motion  for  a  new  trial,  given  for  an  entirely  different  purpose, 
was  not  a  sufficient  compliance  with  the  terms  of  the  judg- 
ment." The  statute  is  no  less  imperative  than  a  judgment 
using  like  terms,  and  if  we  substitute  the  statute  for  the  judg- 
ment the  rule  above  stated  meets  this  case.  It  certainly  is  open 
to  doubt  whether  Mr.  Tread  well  intended  his  letter  to  be  under- 
stood by  Mr.  Peck  as  the  statutory  notice  that  on  a  certain  day 
the  court  made  a  certain  order  in  a  certain  case.  The  writer 
seems  rather  to  have  assumed  knowledge  of  the  fact  by  Mr. 
Peck,  and  on  that  assumption  called  upon  him  for  payment 
If  there  is  doubt  as  to  the  intention  of  the  writer,  or  as  to  the 
legal  effect  of  his  language,  it  should  be  resolved  against  him. 
That  Mr.  Peck  was  not  satisfied  aa  to  the  meaning  of  the 
letter  is  shown  by  his  calling  up  the  derk  of  the  court  for 
confirmation  on  this  doubtful  matter,  and  he  was  inf omuMi  by 
the  clerk  that  no  such  order  had  been  made.  We  think  he  was 
justified  in  waiting  until  he  had  explicit  notice,  such  as  the 
statute  requires,  before  presenting  his  bill  of  exceptions.  The 
cost  bill  amounted  to  $963.10.  It  may  be  invulnerable,  but 
we  think  it  much  better  that  the  objections  to  it  be  given  a 
hearing  on  the  merits  than  to  sanction  a  practice  which,  in 
our  opinion,  would  be  an  infraction  of  the  spirit  and  letter 
of  the  statute. 

It  appears  from  the  petition  that  defendant  in  the  action, 
petitioner  here,  has  duly  perfected  its  appeal  to  this  court 
from  said  order,  and  said  bill  of  exceptions  was  presented  as 
part  of  the  record  on  said  appeal.  The  order  of  April  5, 1915| 
is  not  an  appealable  order. 
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We  think  petitioner  is  entitled  to  the  peremptory  writ  com- 
manding respondent,  the  judge  of  the  superior  court  of  Merced 
County^  to  settle  said  bill  of  exceptions^  and  it  is  so  ordered* 

Harty  J.|  and  Ellison,  J.,  pro  t$m.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  22,  1916, 


ICiy.  No.  1477.    Third  Appellate  Distriet— May  23,  1916.] 

KATHEBINB  S.  CROWLEY,  Respondent,  ▼.  SAVINGS 
UNION  BANK  AND  TRUST  COMPANY  et  al.,  Appel- 
lants. 

Husband  ▲nd  Win— Loan  or  Jointly  Owned  Moneys  to  Third  Fab- 
ties — OwNEBSHip  or  Notes  and  Mobtoaoes— Tenancy  in  Com- 
HON. — ^Where  moneys  on  deposit  in  a  Bavings  bank  under  a  eon- 
traet  declaring  them  to  be  the  joint  property  of  a  husband  and  wife 
•n  withdrawn  bj  the  husband  by  consent  of  the  wife  and  loaned 
to  third  parties,  who  gave  their  notes  and  mortgages  therefor  pay- 
able to  both  husband  and  wife,  the  wife's  interest  in  such  notes  and 
mortgages  is  that  of  a  tenant  in  common. 

Id. — OONYEYANCE  TO  MABBIED  WOMAN — ^EVIDENOB — OODE   PBESUMPTION. 

While  it  is  true  that  the  presumption  established  by  section  164  of 
the  Ciyil  Code,  that  whenever  a  conveyance  is  made  to  a  married 
woman  and  her  husband,  she  takes  the  part  conveyed  to  her  as  ten- 
ant in  common,  is  not  conclusive,  yet  it  is  itself  evidence  which  may 
outweigh  the  positive  testimony  of  witnesses  against  it,  and  will 
stand  as  evidence  in  the  case  until  it  is  overcome  by  other  testi- 
mony; and  whether  in  any  case  a  disputable  presumption  has  been 
dispelled  by  testimony  received  in  rebuttal  thereof,  is  a  question  for 
the  trial  court 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franeisco.    F.  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  H.  Chapman,  Sullivan  &  Sullivan,  and  Theodore  J. 
Boche,  for  Appellants. 

O'Oara  k  De  Martini,  and  Bert  Schlesinger,  for  Respondent. 


Digitized  by 


Google 


536   CBOiruEY  v.  Savings  Union  Bane  bto.  Co.  [30  Cal.  App. 

CHIPMANy  P.  J. — The  action  was  brought  to  obtain  a  de- 
cree adjudging  plaintiff  to  be  the  owner  of  an  undivided  one- 
half  interest  in  two  certain  promissory  notes  and  mortgages, 
and  directing  the  sale  of  said  notes  and  mortgages  and  the  pay- 
ment to  plaintiff  of  one-half  of  the  proceeds  of  said  sale  and 
one-half  of  all  interest  collected  and  to  be  collected.  The  prom- 
issory notes,  the  subject  of  the  action,  were  as  follows :  A  note  of 
date  February  29, 1912,  executed  by  Herman  D.  Hogref  e,  and 
Bertha  L.  Hogrefe,  for  the  sum  of  fifteen  thousand  doUars, 
payable  to  the  order  of  T.  J.  Crowley,  and  Catherine  Crowley, 
secured  by  mortgage  on  real  estate.  Also  a  note  of  date  July 
16, 1912,  executed  by  J.  D.  Bocarde  Drayage  Company,  a  cor- 
poration, for  the  sum  of  eighteen  thousand  dollars,  payable  to 
the  order  of  T.  J.  Crowley  and  Eatherine  S.  Crowley,  secured 
by  mortgage  on  real  estate. 

Subsequently  to  the  commencement  of  the  action,  as  appears 
by  a  supplemental  complaint,  there  was  paid  on  the  Hogref  e 
note  the  sum  of  fourteen  thousand  dollars  to  defendant  Sav- 
ings Union  Bank  and  Trust  Company  in  its  individual 
capacity,  of  which  sum  one-half  was  paid  to  defendant  Savings 
Union  Bank  and  Trust  Company  as  executor  of  the  last  will 
of  Timothy  J.  Crowley,  deceased.  The  balance,  seven  thou- 
sand dollars,  was  retained  by  it  to  await  the  determination  of 
the  ownership  thereof  by  the  court. 

On  January  5,  1909,  T.  J.  Crowley  and  Eatherine  Crowley 
opened  an  account  with  the  San  Francisco  Savings  Union 
designated  as  Number  131,260.  This  corporation  afterward 
changed  its  name  to  Savings  Union  Bank  and  Trust  Company 
but  the  account  continued  under  the  same  number.  The  ac- 
count above  referred  to  was  opened  pursuant  to  the  following 
contract: 

*'San  Francisco,  Cal.,  Jany.  5, 1909. 
''To  the  San  Francisco  Savings  Union: 

''All  moneys  now  on  deposit,  or  at  any  time  hereafter  de- 
posited by  or  for  us  or  either  of  us,  to  the  credit  of  Timoth>' 
J.  Crowley  or  Eatherine,  wife,  ordy.  deposit  account  No. 
131,260,  with  the  dividends  thereon  and  accumulations  thereof, 
are,  and  shall  be,  the  joint  property  (with  right  of  survivor- 
ship) of  the  undersigned,  and  are  payable  to  us  or  either  of 
us,  or  to  the  survivor  of  us,  or  to  the  executors,  administrators 
or  assigns  of  such  survivor,  without  reference  to  the  original 
ownership  of  such  moneys,  the  act  of  so  depositing  said 
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moneys,  being  absolute  termination  of  any  original  ownership 
thereof;  and  are  subject  to  all  national  and  state  laws,  govern- 
ing such  moneys,  now  or  hereafter  in  force. 

''This  account  may  be  terminated  at  any  time  by  the  board 
of  directors  of  said  San  Francisco  Savings  Union;  and  the 
opening  of  this  account  is  sufficient  and  complete  evidence  of 
the  acceptance  and  ratification  by  said  San  Francisco  Savings 
Union  of  the  terms  of  deposit  herein  set  forth,  without  other 
or  further  action  on  its  part 

*' (Signed)    T.  J.  Cbowuct, 

''EaTHI&BINE  CROWIiBT." 

This  eontraet  remained  with  the  bank  from  the  day  of  its 
date  until  the  action  was  tried,  and  under  its  provisions  large 
and  small  sums  of  money  were  deposited  with  the  bank  to  this 
account  and  both  Mr.  and  Mrs.  Crowley  individually  withdrew 
money  aa  required  by  either  or  both  from  time  to  time  until 
Mr.  Crowley's  death,  January  21,  1913.  The  facts  in  con- 
nection with  the  execution  of  this  contract,  and  the  view  this 
court  entertains  of  its  purpose  and  the  intention  of  the  parties 
in  executing  it,  were  fully  discussed  in  the  action  bearing  like 
title  to  the  present  action  and  numbered  Civil  No.  1476,  de- 
cided March  16,  1916,  ante,  p.  144,  [157  Pac.  516].  In  that 
action  the  question  involved  was  as  to  the  ownership  of 
the  balance  of  the  fund  remaining  on  deposit  to  this  account 
at  the  death  of  Mr.  Crowley,  and  we  held  that  this  balance 
passed  to  Mrs.  Crowley  by  right  of  survivorship.  We  also 
held  that  the  declarations  found  in  the  will  of  Mr.  Crowley 
were  inadmissible  as  evidence  of  an  intention  other  than  that 
expressed  in  the  deposit  agreement  These  questions  we  regard 
as  settled  and  need  not  be  considered  in  this  opinion. 

The  case  now  here  calls  for  a  decision  as  to  whether  or  not 
Mrs.  Crowley  is  entitled  to  a  one-half  interest  in  the  promis- 
sory notes  or  their  proceeds  above  referred  to.  The  facts  upon 
which  she  rested  her  daim  thereto  are  briefly  as  follows :  When 
the  Hogref  e  note  was  executed  there  stood  to  the  credit  of  this 
joint  account  the  sum  of  $37,241.63.  For  some  reason  not 
appearing,  but  for  temporary  purposes,  the  Crowleys  jointly 
gave  their  one  day  promissory  note  to  the  bank  for  fifteen 
thousand  dollars,  and,  as  the  transcript  shows,  ''transferred 
to  the  credit  of  the  cashier  of  the  Savings  Union  &  Trust  Com- 
pany $15,000.00  from  our  term  deposit  No.  131,260,  with  the 
agreement  that  upon  payment  of  said  note,  according  to  its 
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tenor  said  amount  shall  be  retransf erred  to  our  said  deposit 
account.''  This  amount  was  loaned  to  Hogrefe,  and  he  and 
his  wife  executed  and  delivered  their  note  payable  to  the 
order  of  Mr.  and  Mrs.  Crowley.  Five  days  later  a  deposit 
was  made  to  this  joint  account  and  the  bank  retransferred  to 
that  account  fifteen  thousand  dollars  and  canceled  the  Crowley 
note. 

The  money  for  the  Bocarde  Drayage  Company  note  was 
drawn  from  the  said  joint  account,  as  was  stipulated,  ''upon 
checks  signed  by  Timothy  J.  Crowley  alone,  but  that  said 
moneys  were  so  withdrawn  with  the  consent  of  said  Katherine 
Crowley."  Both  notes,  as  above  stated,  were  made  payable  to 
Timothy  J.  Crowley,  and  one  to  Catherine  Crowley,  and  the 
other  to  Eatherine  Crowley,  or  order,  and  so  remained  until 
Mr.  Crowley's  death.  They  were  kept  in  his  safe  deposit  box 
to  which  Mrs.  Crowley  had  a  key.  She  testified  that  she  was 
consulted  by  her  husband  as  to  the  advisability  of  making  the 
loans  and  consented  thereto;  that  he  told  her  she  ''had  just 
as  much  right  to  know  where  the  money  was  as  he  had  and  he 
wanted  me  to  be  pleased;  .  .  .  that  it  was  the  joint  money; 
that  it  belonged  to  me  as  much  as  it  did  to  him.  Q.  Did  yon 
read  the  note  [referring  to  the  $18,000  note]  t  A.  Yes,  sir. 
Q.  Where  was  the  property  that  you  inspected!  A.  On 
Bryant;  Bryant  and  White  Place.  I  accompanied  my  hus- 
band at  that  time.  Q.  Did  Mr.  Crowley  tell  you  that  there 
were  mortgages  made  to  secure  the  payment  of  the  notes  t 
A.  Tes,  sir.  The  notes  were  put  in  the  safe  deposit  box  to 
which  I  had  access.  At  all  times  I  knew  that  both  of  these 
notes  were  made  payable  to  me  and  my  husband."  Defend- 
ants objected  to  ''any  declaration  which  passed  between  the 
lady  and  her  husband  during  the  existence  of  the  marriage 
relation  as  privileged"  under  section  1881  of  the  Code  of 
Civil  Procedure.  The  court  overruled  the  objection,  and  this 
is  the  only  alleged  error  occurring  at  the  trial  in  the  admis- 
sion or  rejection  of  testimony,  and  the  only  ruling  to  which 
objection  is  made  except  in  refusing  to  admit  the  Crowley 
will  in  evidence. 

Upon  the  principal  question  in  the  case  the  court  made  the 
following  findings  of  fact:  "1.  That  prior  to  and  at  the  time 
of  the  death  of  Timothy  Jay  Crowley,  plaintiff  Eatherine  S. 
Crowley  and  Timothy  Jay  Crowley  were  the  owners  as  tenants 
in  common,  of  those  two  certain  notes  and  mortgages  that  are 
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described  in  the  complaint  in  the  above-entitled  action;  and 
each  of  them  was  the  owner  of  an  undivided  one-half  of  said 
two  notes  and  mortgages  as  her  and  his  separate  property 
respectively;  that  since  the  death  of  said  Timothy  Jay 
Crowley,  plaintiff  has  been  and  now  is  the  owner  of  the  un- 
divided one-half  of  said  two  notes  and  mortgages  as  her 
separate  property;  and  said  Savings  Union  Bank  and  Trust 
Company,  as  trustee  under  the  last  will  and  testament  of  said 
Timothy  Jay  Crowley,  deceased,  has  been  and  now  is  the 
owner  of  the  other  undivided  one-half  of  said  two  notes  and 
mortgages,  to  wit,  the  undivided  one-half  of  said  two  notes  and 
mortgages  held  by  said  Timothy  Jay  Crowley  in  his  life  time. 
...  8.  That  at  the  time  of  his  death  said  Timothy  Jay 
Crowley  was  not  and  prior  thereto  had  not  been  the  owner  of 
both  or  either,  or  any  of  the  notes  and  mortgages  described 
in  the  complaint  as  his  separate  property  and  estate,  or  other- 
wise; that  said  Timothy  Jay  Crowley  at  no  time  was  the  owner 
of  any  interest  in  said  notes  and  mortgages  except  an  un- 
divided one-half  interest  in  and  to  each  of  said  notes  and  mort- 
gages, as  his  separate  property  and  estate.  That  defendant 
Savings  Union  Bank  and  Trust  Company,  as  executor  of  the 
last  will  and  testament  of  Timothy  Jay  Crowley,  deceased,  is 
entitled  to  the  possession  of  said  notes  and  mortgages  as  co- 
tenant  thereof  with  plaintiff  and  not  otherwise." 

By  its  judgment  the  court  awarded  plaintiff  the  relief 
prayed  for,  except  that  it  was  adjudged  to  the  best  interests 
of  the  parties  ''not  to  order  a  sale  of  said  promissory  notes  and 
mortgages  or  either  of  them  at  the  present  time,  but  to  allow 
the  parties  to  proceed  to  collect  said  notes  and  mortgages  by 
suit  or  otherwise,  reserving  in  this  court  full  power  to  appoint 
a  referee  and  to  order  a  sale  and  a  division  of  the  proceeds 
thereof  according  to  the  interests  of  the  parties  as  determined 
in  this  action  whenever  it  shall  be  made  to  appear  that  a  sale 
of  said  notes  and  mortgages  or  any  of  them  would  promote  the 
interests  of  the  parties/'    The  appeal  is  from  this  judgment. 

Had  Mr.  Crowley  drawn  out  the  money  on  his  own  initiative 
and  loaned  it  to  his  own  account,  taking  the  notes  to  himself 
or  order,  a  question  might  have  arisen  not  now  involved.  He 
did  not  do  this.  On  the  contrary,  the  money  was  drawn  from 
the  bank  by  mutual  consent  and  with  a  mutual  understanding 
that  Mrs.  Crowley  had  the  same  interest  in  the  money  to  be 
loaned  as  he  did,  and  this  understanding  found  expression  in 
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tlie  notes  themselves  by  being  made  payable  to  the  order  of 
both  Mr.  and  Mrs.  Crowley.  Section  686  of  the  Civil  Code 
provides  as  follows:  ''Every  interest  created  in  favor  of  sev- 
eral persons  in  their  own  right  is  an  interest  in  common,  unless 
acquired  by  them  in  partnership,  for  partnership  purposes, 
or  unless  declared  in  its  creation  to  be  a  joint  interest,  as 
provided  in  section  six  hundred  and  eighty-three,  or  unless 
acquired  as  community  property";  and  '*An  interest  in  com- 
mon is  one  owned  by  several  persons,  not  in  joint  ownership  or 
partnership."  (Civ.  Code,  sec.  685.)  Section  161  of  the 
Civil  Code,  provides  that  "a  husband  and  wife  may  hold  prop- 
erty as  joint  tenants,  tenants  in  common,  or  as  community 
property,"  and  section  164  provides  that  "Whenever  any 
property  is  conveyed  to  a  married  woman  by  an  instrument  in 
writing,  the  presumption  is  that  the  title  is  thereby  vested  in 
her  as  her  separate  property.  And  in  case  the  conveyance  be 
to  such  married  woman  and  to  her  husband,  or  to  her  and 
any  other  person,  the  presumption  is  that  the  married  woman 
takes  the  part  conveyed  to  her,  as  tenant  in  common,  unless  a 
different  intention  is  expressed  in  the  instrument." 

In  this  state,  either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other  respecting  prop- 
erty which  they  might  if  unmarried.  (Civ.  Code,  sec.  158.) 
A  husband  may  convey  real  or  personal  property  to  his  wife 
and  it  was  held,  in  Carter  v.  McQuade,  83  Cal.  274,  278, 
[23  Pac.  348],  that  "whether  the  property  conveyed  be  his 
separate  property  or  community  property,  the  presumption 
is  that  it  thereby  becomes  and  is  thereafter  to  be  treated  as 
her  separate  property. ' '     ( Citing  cases. ) 

The  following  cases  deal  with  section  164  of  the  Civil  Code, 
and  the  presumption  therein  declared  as  to  the  wife  receiving 
title  to  property  by  written  instrument:  Alferitz  r.  ArrivU- 
laga,  143  Cal.  646,  [77  Pac.  657] ;  Panning  v.  Green,  156  CaL 
279,  282,  [104  Pac.  308] ;  Shaw  v.  Bemal,  163  Cal.  262,  [124 
Pac.  1012]. 

Whether  Mr.  Crowley  intended  to  transmute  this  money 
into  separate  or  community  property  it  seems  to  us  immate- 
rial, for  whatever  character  it  assumed  when  taken  out  of  the 
bank  it  was  immediately  invested  in  the  names  of  himself  and 
wife,  and  we  think  the  presumption  followed  that  her  interest 
in  the  investment  was  that  of  a  tenant  in  common,  for  lie  ex- 
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pressly  8o  provided  by  causing  or  allowing  the  notes  and 
mortgages  to  be  made  payable  to  himself  and  wife. 

In  commenting  upon  section  164,  the  court  said,  in  VoU 
quards  v.  Myers,  23  Cal.  App.  500,  505,  [138  Pac.  963] :  "It 
is  true  that  the  presumption  established  by  section  164  of  the 
Civil  Code  is  not  conclusive,  but  may  be  disputed  and  over- 
thrown by  other  testimony.  Nevertheless,  however,  the  pre- 
sumption is  itself  evidence  which  may  outweigh  the  positive 
testimony  of  witnesses  against  it,  and  will  stand  as  evidence 
in  the  case  until  it  is  overcome  by  other  testimony  (citing 
cases) ;  and  whether,  in  any  case,  a  disputable  presumption 
has  been  dispelled  by  testimony  received  in  rebuttal  thereof, 
is  a  question  whose  solution  is  solely  with  the  trier  of  the 
facts-" 

There  was  no  evidence  offered  in  rebuttal  of  the  presump- 
tion in  the  present  case,  unless  the  declaration  of  Mr.  Crowley 
found  in  his  will  which  was  executed  about  a  year  after  the 
Hogref e  note  was  given,  and  about  six  months  after  the  execu- 
tion of  the  other  note,  may  be  so  regarded  and  this  declaration 
we  held  in  the  former  case,  9upra,  was  inadmissible.  Aside 
from  the  investments  themselves,  whatever  testimony  is  found 
in  the  record  was  given  by  Mro.  Crowley  and  tended  to  aid 
the  presumption  rather  than  rebut  it.  We  think  the  forego- 
ing findings  were  supported  by  the  evidence. 

The  only  remaining  question  relates  to  the  alleged  error  in 
permitting  Mrs.  Crowley  to  testify  as  to  statements  made  by 
her  husband  in  relation  to  the  loan  of  this  money. 

Counsel  for  both  parties  have  with  much  industry  collected 
the  authorities  pro  and  con  the  ruling.  It  does  not  seem  to 
us  necessary  to  decide  the  point.  Mrs.  Crowley's  testimony 
is  uncontradicted,  as  are  certain  important  facts  connected 
with  the  transaction  otherwise  appearing.  It  thus  appeared, 
without  contradiction,  that  the  money  which  was  the  con- 
sideration for  these  loans  was  impressed  with  the  character 
of  joint  ownership  by  the  contract  under  which  it  was  de- 
posited with  the  Savings  Union  Bank  and  Trust  Company; 
that  Mrs.  Crowley  consented  to  its  being  drawn  out  and 
loaned  to  the  makers  of  the  notes  and  mortgages;  that  she 
joined  in  the  note  given  to  the  bank  temporarily  when  the 
loan  was  made  to  Hogref  e ;  that  she  visited  and  inspected  the 
mortgaged  property  before  the  loan  was  made  to  Hogref e; 
that  she  knew  of  the  money  being  drawn  for  and  consented 
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to  the  making  of  the  loan  to  the  Bocarde  Drayage  Company; 
that  the  notes  and  mortgages  were  given  to  Mr.  and  Mrs. 
Crowley  jointly,  and  were  kept  in  a  safe  deposit  box  to  which 
Mrs.  Crowley  had  access  by  a  key  which  she  carried.  It  is 
inconceivable  that  these  facts  were  unknown  to  her  husband, 
or  that  the  transactions  were  consummated  otherwise  than 
with  his  full  knowledge  and  consent.  If  it  be  conceded,  for 
the  purpose  only  of  thiB  opinion,  that  it  was  error  to  allow 
Mrs.  Crowley  to  testify  to  her  husband's  declaration  that  the 
money  belonged  to  her  as  much  as  to  him,  we  cannot  say  that 
such  error  caused  a  miscarriage  of  justice.  (Code  Civ.  Proc., 
sec.  475;  Const.,  art.  VI,  sec.  4V^.)  This  declaration  by  Mr. 
Crowley  was  not  necessary  to  strengthen  the  presumption 
which  the  law  attached  to  his  acts.  Everything  he  did  goes 
to  show  beyond  dispute  that  the  fact  was  exactly  what  he 
declared  it  to  be  to  his  wife.  It  seems  to  us  that  it  would  be 
a  gross  miscarriage  of  justice  to  reverse  the  judgment  for  an 
alleged  error  in  admitting  evidence  which  was  not  essential 
to  any  finding  of  fact  by  the  courts  and  without  which  the 
findings  are  amply  supported. 
The  judgment  is  affirmed. 

Hart,  J.,  and  Ellison,  J.,  pro  tent.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  20,  1916. 


[(Mm.  No.  888.    Third  Appellate  BiBtriet.— May  28,  1916.] 

THE    PEOPLE,    Eespondent,    v.    A.    J.    ANDERSON, 

Appellant. 

Cbihutal  liikw— Violation  or  Fish  Law— Jurisdiction  or  Supebiqb 
OouBT— CoNSiaucTiON  or  Cods  Amendment  or  1915.— Under  the 
amendment  of  1915  to  section  636  of  the  Penal  Code,  (Stats.  1915, 
p.  606),  the  superior  court  has  jurisdiction  of  the  oifenses  defined  in 
the  mrious  subdivisions  of  said  section  relating  to  the  protection  of 
fish,  notwithstanding  such  subdivisions  make  a  violation  of  the  pro- 
visions a  misdemeanor  without  specifying  the  penalty,  as  section  2  of 
such  eode  section,  which  provides  a  punishment  for  the  violation  of 
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any  of  tlie  provisions  of  the  section,  has  reference  to  all  of  said  sub- 
divisions, and  is  not  confined  to  the  violation  of  the  provisions  of 
said  section  2. 

Ib.-^ATOHiNO  Fish  B¥  Net — Information — Suitioisncy  or.— It  is  not 
necessary  in  charging  a  defendant  with  unlawfully  using  a  net  for 
the  purpose  of  taking  fish  in  violation  of  subdivision  7  of  section 
636  of  the  Penal  Code,  that  the  information  should  state  that  the 
defendant  was  not  one  of  the  persons  coming  within  the  ezccfption 
provided  by  subdivisions  10  and  12  of  such  section. 

Id. — Plaob  or  Casting  Nbt — SurricisNOY  or  Infokmation. — ^In  such 
a  case  it  is  not  necessary  that  the  information  should  allege  that 
the  defendant  was  using  a  net  for  the  purpose  of  catching  fish  "in 
the  waterM  of  the  state,"  where  the  charge  is  in  the  language  of 
the  statute,  and  it  is  further  alleged  that  the  net  was  cast  for  such 
purpose  "at  the  extreme  end  of  and  within  Flj's  Bay  in  the  County 
of  Napa." 

Id. — Punishment. — ^A  sentence  upon  conviction  of  such  an  oifense  to 
pay  a  fine  of  fiv0  hundred  dollars,  and,  in  default  thereof,  to  be 
imprisoned  in  the  county  jail  at  the  rate  of  one  day  for  each  two 
dollars  of  the  fine  is  not  excessive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  triaL  Henry  C. 
Gesf ordy  Judge. 

The  f aets  are  stated  in  the  opinion  of  the  court 

Phillip  B.  Lynch,  Frank  M.  Silva,  and  W.  H.  Morrissey, 
for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Bespondent 

CHIPMAN,  P.  J. — ^Defendant  was  informed  against  by  the 
district  attorney  of  Napa  County  for  the  crime  of  violating 
the  fishing  laws  of  the  state  and  was  convicted  of  the  crime 
charged.  He  moved  for  a  new  trial,  which  being  denied,  he 
was  sentenced  to  pay  a  fine  of  five  hundred  dollars,  and,  in 
default  thereof,  to  be  imprisoned  in  the  county  jail  at  the  rate 
of  one  day  for  each  two  dollars  of  said  fine.  He  appeals  from 
the  judgment  and  order  denying  his  motion  for  a  new  trial. 

The  charge  was  laid  under  subdivision  7  of  section  636  of 
the  Penal  Code,  the  charging  part  of  the  information  being 
as  follows:  **Did  willfully  and  unlawfully  cast,  extend  and 
use  a  net  for  the  purpose  of  taking  fish  at  and  within  Fish 
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and  Game  District  No.  Two  (2)  of  the  State  of  California,  to 
wit:  at  the  extreme  northern  end  of  and  within  Fly's  Bay, 
in  the  County  of  Napa,  State  of  California,"  etc.  Subdivi- 
sion 7  of  said  section  of  the  Penal  Code  reads  as  follows: 
''Every  person  who,  in  fish  and  game  districts  numbers  one, 
two,  three,  four,  fourteen,  twenty,  twenty-three,  twenty- 
four,  twenty-five,  twenty-six,  twenty-seven,  twenty-eight  and 
twenty-nine,  shall  cast,  extend  or  use,  or  who  shall  assist  in 
casting,  extending  or  using  any  net  for  the  purpose  of  taking 
fish,  mollusks  or  crustaceans  is  guilty  of  a  misdemeanor/' 

1.  Defendant  contends  that  the  judgment  should  be  re- 
versed for  want  of  jurisdiction,  the  contention  being  that  the 
jurisdiction  is  in  the  justice's  court,  under  section  19  of  the 
Penal  Code,  for  the  reason  that  subdivision  7,  supra,  makes  a 
violation  of  said  subdivision  a  misdemeanor  without  specify- 
ing the  penalty,  in  which  case  section  19  governs.  It  is  fur- 
ther contended  that,  to  hold  that  the  superior  court  has  juris- 
diction, "it  would  be  necessary  to  construe  section  2  that 
follows  subdivision  12  of  section  636  as  a  part  of  section  636." 
Section  2,  which  follows  subdivision  12  of  section  636  of  the 
Penal  Code,  reads:  ** Every  person  violating  any  of  the  pro- 
visions of  this  section  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  in  the  county  in  which  conviction  shall  be  had,  not  less 
than  fifty  days  or  by  both  such  fine  and  imprisonment.  •  •  •  " 

The  supreme  court,  in  People  v.  Tom  Nop,  124  Cal.  150, 
[56  Pac.  786],  held  that,  under  section  636  of  the  Penal  Code, 
prescribing  only  a  minimum  punishment  ''by  a  fine  of  not 
less  than  one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  fifty  days,  or  by  both  such  fine  and 
imprisonment,"  for  violation  of  the  fish  laws,  the  superior 
court  had  jurisdiction.  (See  People  v.  Haagen,  139  Cal.  115, 
[72  Pac.  836] ;  People  v.  Palermo  Land  etc.  Co,,  4  Cal.  App. 
717,  721,  [89  Pac.  723,  725].)  We  are  only  to  determine  the 
office  of  what  is  designated  as  "Sec.  2"  of  the  act  of  May  19, 
1915  (Stats.  1915,  p.  606),  and  whether  as  a  part  of  that  act 
it  refers  to  the  preceding  subdivisions. 

Turning  to  the  statute,  we  find  it  entitled:  ** An  act  to 
amend  section  six  hundred  thirty-six  of  the  Penal  Code  of  the* 
State  of  California,  relating  to  the  protection  of  fish."  Fol- 
lowing the  enacting  clause  the  statute  reads:  "Section  1. 
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Section  six  hnndred  thirty-six  of  the  Penal  Code  of  the  State 
of  California  is  hereby  amended  to  read  as  follows:  636.  1. 
Every  person/'  etc.  Then  follow  12  subdivisions  describing 
the  different  forms  of  violation  which  by  each  subdivision 
are  made  misdemeanors.  Following  subdivision  12  is  found : 
•*Sec.  2.  Every  person,"  etc.,  supra.  The  act  purports  to 
amend  section  636  of  the  Penal  Code  and  so  declares  in  what 
is  designated  as  ''Section  1"  of  the  act  It  seems  to  us  that» 
in  the  so-called  ''Sec.  2,"  where  it  is  stated:  '^EVery  person 
violating  any  of  the  provisions  of  this  section,"  etc.,  refer- 
ence here  is  intended  to  be  to  section  636,  the  section  being 
amended,  and  not  to  ''Sec.  2"  itself.  There  are  no  "provi- 
sions" mentioned  in  "Sec.  2"  of  which  there  may  be  viola- 
tions. Manifestly,  the  direction  as  to  payment  into  the  state 
treasury  to  the  credit  of  the  fish  and  game  preservation  fund 
"for  any  violation  of  any  of  the  provisions  of  this  section"  re- 
fers to  section  636,  the  subject  of  the  Amendatory  Act,  and 
does  not  refer  to  this  "Sec.  2,"  and  unless  it  refers  to  section 
636,  i.  e.,  to  all  the  subdivisions  of  that  section,  no  authority 
18  given  to  make  disposition  of  the  fines  and  forfeitures 
therein  mentioned.  We  must  give  effect  to  this  provision  of 
the  statute  if  it  can  reasonably  be  done.  The  effect  we  have 
given  seems  reasonable  to  us  and  no  other  is  possible.  Indeed, 
the  paragraph  has  no  meaning  at  all,  and  serves  no  purpose 
whatever  unless  it  can  be  given  the  force  we  have  attached 
to  it 

2.  It  is  further  contended  that  the  "information  does  not 
state  that  any  public  offense  was  committed."  The  grounds 
for  this  contention  are:  That  there  is  no  mention  in  the  in- 
formation that  defendant  is  not  one  of  the  persons  coming 
within  the  exceptions  provided  by  subdivisions  10  and  12  of 
section  636  of  the  Penal  Code.  Subdivision  10  provides  that 
the  fish  and  game  commission  may  recover  fish  from  over- 
flowed areas  isolated  by  receding  waters ;  and  subdivision  12 
authorizes  the  commission  to  take  fish  by  nets  or  traps  for 
scientific  purposes.  It  is  claimed  "that  the  information,  to 
have  stated  a  public  offense,  should  have  charged  defendant 
with  taking,  extending,  or  using  a  net  for  the  purpose  of  tak- 
ing fish,  etc.,  from  the  waters  of  some  prohibited  part  of  the 
state.  Yes,  and  the  information  would  have  to  go  further 
and  show  that  the  person  taking  fish  from  the  waters  by  a 

so  CaL  App.- 
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net,  or  otherwise,  was  no  one  of  the  excepted  dasses  men.* 
tioned  in  subdivisions  10  and  12." 

The  rule  as  to  the  necessity  to  show  in  the  information  that 
the  accused  does  not  come  within  an  excepted  class  is  very 
clearly  stated  in  Ex  parte  Homef,  154  Cal.  355,  360,  [97  Pac, 
891],  as  follows:  ''The  question  is  whether  the  exception  la 
so  incorporated  with,  and  becomes  a  part  of  the  enactment, 
as  to  constitute  a  part  of  the  definition,  or  description  of 
the  offense;  for  it  is  immaterial  whether  the  exception  or 
proviso  be  contained  in  the  enacting  clause  or  section,  or  be 
introduced  in  a  different  manner.  It  is  the  nature  of  the  ex- 
ception and  not  its  location  which  determines  the  question* 
Neither  does  the  question  depend  upon  any  distinction  be- 
tween the  words  'provided'  or  'except'  as  they  may  be  used 
in  the  statute.  In  this  case,  the  only  inquiry  arises,  whether 
the  matter  excepted,  or  that  which  is  contained  in  the  proviso, 
is  so  incorporated  with,  as  to  become,  in  the  manner  above 
stated,  a  part  of  the  enacting  clause.  If  it  is  so  incorporated 
it  shall  be  negatived,  otherwise  it  is  a  matter  of  defense. "  It 
was  further  said  in  the  opinion  that  "such  exceptions  and 
provisos  were  to  be  negatived  in  the  pleading  only  where  they 
are  descriptive  of  the  offense  or  define  it,  and  that  where  they 
afford  matter  of  excuse  merely,  they  are  to  be  relied  on  in  de- 
fense." (Citing  cases.)  We  think  it  was  not  necessary  in 
the  present  case  to  allege  that  defendant  was  not  a  member 
of  the  fish  and  game  commission. 

Nor  is  there  merit  in  the  claim  that  the  information  is 
fatally  defective  because  it  fails  to  allege  that  defendant  was 
using  a  net  for  the  purpose  of  taking  fish  "in  the  waters  of 
the  state."  The  statute  forbids  the  casting,  extending,  or 
using  "any  net  for  the  purpose  of  taking  fish,"  and  the  in- 
foimation  is  in  the  language  of  the  statute,  and  it  further 
states  that  the  net  was  cast  for  such  purpose  "at  the  extreme 
end  of  and  witJdn  Fly's  Bay  in  the  County  of  Napa."  This, 
we  think,  was  suiBcient.  A  "bay"  is  defined  as  "an  expanse 
of  water  between  two  capes  or  head  lands."  The  place  of 
casting  the  net  is  definitely  stated  as  within  a  certain  fish  and 
game  district  and  within  a  bay  definitely  referred  to  within 
Napa  County.  To  allege  that  a  net  was  cast  in  a  certain  bay 
for  the  purpose  of  taking  fish  implies  that  it  was  cast  in 
waters.  Fishermen  do  not  cast  their  nets  on  land  for  the 
purpose  of  taking  fish. 
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8.  The  court  gave  the  following  instrnctioius :  ''The  de- 
fendant is  accused  by  information  in  this  case  .  .  .  with  vio- 
lating the  fish  and  game  laws  of  the  State  of  California  as  in 
said  information  set  forth.  •  •  .  I  instruct  you  that  if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  east,  extended  and  used  a  net  in  the  waters  of 
Fly's  Bay  in  Napa  county  as  charged  in  the  information,  you 
must  render  a  verdict  of  guilty,  even  that  (though  f)  the  evi- 
dence may  be  circumstantial  or  partially  circumstantial." 
The  point  urged  is  that  the  second  instruction  is  inconsistent 
with  the  first,  in  that  the  first  refers  to  the  information,  and 
says  nothing  about  waters,  while  the  second  instruction  men- 
tions the  waters  of  Fly's  Bay.  There  is  no  inconsistency  ap- 
parent. In  effect,  the  information  charged  the  casting  of  a 
net  in  waters  for  the  reason  that  a  bay  is  composed  of  water. 
The  second  instruction  made  the  fact  charged  more  definite 
but  cannot  be  said  to  have  been  inconsistent  in  any  sense 
prejudicial  to  defendant. 

4  The  claim  that  the  fine  imposed  was  violative  of  the  con- 
stitution of  this  state  and  of  the  United  States  as  excessive  is 
without  merit  We  do  not  think  it  can  be  said  that  the  pun- 
ishment was  of  such  character  as  to  be  denominated  ''cruel 
or  unusual"  as  contemplated  by  section  6,  article  I,  of  the 
constitution.  {People  v.  Oppenheimer,  156  Cal.  733,  [106 
Pac.  74] ;  In  re  O'Shea,  11  Cal.  App.  568,  [105  Pac.  776].) 

The  judgment  and  order  are  affirmed. 

Harti  J,,  and  Ellison,  J.,  pro  tern.,  concurred. 


[Ctf.  No.  1692.    Flist  AppeUate  Distriet— May  84,  1916.] 

IfAXWELL  BROWNE,  Respondent,  ▼•  COMMERCIAL 
UNION  ASSURANCE  COMPANY  OP  LONDON,  ENG- 
LAND, (a  Corporation),  Appellant 

iMBxnuNci  liiiw — Appointment  or  Local  Aqbnt— Soopi  or  Aothob- 
ITT— Construction  or  Instbument.— A  local  agent  of  an  insurance 
company  has  no  authority  to  make  a  binding  contract  of  insurance 
under  a  letter  of  the  general  manager  appointing  him  as  agent  for 
the  transaction  of  insurance  in  a  stated  locality  subject  to  such 
liiBtructions  as  may  from  time  to  time  be  given  him  by  the  home 
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office,  and  providing  therein  that  ''polieiet  will  be  written  at  tiM 
general  office." 

Id.— General  and  Local  Agents — ^Distinouishino  Fbatubx. — ^The  au- 
thority to  complete  contracts  primarily  differentiates  a  general  agent 
having  power  to  bind  his  principal  from  mere  soliciting  agents  and 
other  intermediaries  operating  between  the  insured  and  the  insozar, 
who  have  authority  only  to  initiate  eontraets,  and  eonaeqaeaily  ean- 
not  bind  their  principals  by  anything  th^  may  say  or  do  during 
preliminary  negotiations. 

Id.— Automobile  iNSuaANCB— Mistake  in  Afpuoation— Bbtentioh  ov 
PoucT  AiTEB  Knowledge — Estoppel. — ^A  holder  of  a  policy  of 
automobile  insurance,  who  upon  discovery  of  a  mistake  made  by  him 
and  the  local  agent  of  the  insurance  company  in  attaching  the 
wrong  "rider"  to  his  application  for  the  policy,  which  th^  both  be- 
lieved covered  risks  against  collisions,  elects  to  retain  the  policy 
issued  to  him,  and  neither  requests  the  issuance  of  a  different  poUey, 
nor  offers  to  pay  the  premium  requisite  to  insure  against  the  riak 
which  he  believed  the  rider  to  cover,  thereby  accepts  the  policy, 
and  cannot  in  the  case  of  a  collision  ask  for  reformation  of  the 
poli^  and  judgment  for  damages  from  the  collision. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County,  and  from  an  order  denying  a  new  triaL  B.  Y. 
Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ooodfellow,  Eells,  Moore  &  Orrick,  and  Norria  ft  Warth, 
for  Appellant. 

Daugherty  &  Lacey,  for  Respondent 

LENNON,  P.  J. — This  is  an  action  upon  a  policy  of  auto- 
mobile insurance  in  which  the  plaintiff  prays  for  judgment  in 
the  sum  of  $1,350,  the  amount  of  a  loss  claimed  to  be  due 
under  the  policy,  and  also  prays  that  if  in  the  judgment  of 
the  court  the  policy  is  to  be  construed  as  not  covering  the 
damage  claimed,  it  be  reformed  so  that  it  shall  do  so.  The 
judgment  of  the  court  reformed  the  policy  as  prayed  and 
awarded  the  plaintiff  the  sum  demanded.  The  appeal  ia  by 
the  defendant  from  the  judgment,  and  from  an  order  deny- 
ing its  motion  for  a  new  txial. 

As  grounds  for  reversal  of  the  judgment  the  appellant  re- 
lies upon  certain  errors  of  law  in  the  admission  of  evidence, 
and,  principally,  upon  the  proposition  that  the  evidence  in- 
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troduced  showed  no  grounds  for  ref ormation,  but  disclosed 
that  the  policy  issued  by  the  defendant  to  the  plaintiff  was 
in  accordance  with  the  latter 's  application,  and  that  it  ad- 
mittedly did  not  cover  the  loss  sought  to  be  recovered. 

There  is  little  contradiction  in  the  evidence  concerning  the 
main  facts  of  the  case,  and  it  may  be  summarized  as  follows: 

The  defendant  Commercial  Union  Assurance  Company  was 
represented  in  Salinas  by  one  Joseph  Bordges,  his  appoint- 
ment being  made  by  the  following  letter  written  to  him  by 
the  defendant's  manager: 
"Dear  Sir: 

**  Automobile  Insurance. 

''On  the  nomination  of  special  agent,  Mr.  F.  7.  H.  Man- 
ning, you  are  hereby  appointed  agent  of  the  Commercial 
Union  Assurance  Co.  L'd.,  for  the  transaction  of  automobile 
insurance  in  Salinas,  subject  to  such  instructions  as  may  be 
given  you  from  time  to  time  by  this  office. 

**The  rate  of  your  commission  will  be  15  per  cent. 

''Policies  will  be  written  at  this  office,  and  will  be  sent  to 
you  promptly  upon  receipt  of  application. 
"Tours  truly, 

"E.  T.  NiBBUNo,  Manager." 

Bordges  was  supplied  by  the  company  with  blank  forma 
of  application  and  certain  slips  to  be  attached  to  them,  ao- 
cording  to  varying  circumstances,  called  riders,  one  of  which 
was  designated  as  Collision  Clause  E.  The  form  of  policy 
issued  by  the  company  provided  protection  against  certain 
risks  in  the  body  of  it,  and  if  protection  against  additional 
risks  was  desired  one  of  these  so-called  riders  would  be  at- 
tached to  the  application,  the  two  documents  thus  attached 
constituting  the  demand  for  the  insurance  desired.  These 
riders  were  in  fact  identical  in  language  with  the  slip  at- 
tached to  the  poUcy  when  issued,  and  which  extended  the 
terms  of  the  policy  so  as  to  cover  the  additional  risk.  Ap- 
plications for  insurance  were  required  to  be  made  on  the 
forms  supplied  by  the  company  to  its  agent.  Acting  under 
his  letter  of  appointment  Bordges  received  applications,  for- 
warded them  to  the  company  at  its  office  in  San  Francisco, 
which,  if  the  risk  applied  for  was  accepted,  issued  a  policy, 
sent  it  to  Bordges,  who  delivered  it  to  the  assured,  collecting 
the  premium  therefor.  In  May,  1912,  the  plaintiff  Maxwell 
Browne  applied  to  Bordges  for  insurance  on  his  automobile, 
and  Bordges  proceeded  in  conjunction  with  Browne  to  fill 
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out  the  application.  The  insurance  desired  was  that  coTered 
by  the  main  body  of  defendant's  automobile  policy,  and  also 
against  damage  to  plaintiff's  car  caused  by  direct  collision,  to 
cover  which  it  was  necessary  to  attach  both  to  the  application 
and  the  policy  a  rider  known  either  as  Collision  Clause  A  or 
B.  During  the  process  of  filling  out  the  application  form  the 
question  arose  as  to  which  rider  it  would  be  necessary  to  at- 
tach to  it,  and  some  discussion  was  had  between  Browne, 
Bordges,  and  a  third  person  in  the  oflSce  of  Bordges  who 
carried  a  policy  of  automobile  insurance.  Bordges  produced 
a  form  of  rider  known  as  Collision  Clause  E,  the  language  of 
which,  so  far  as  it  operated  to  designate  the  additional  risk 
to  be  insured  against  over  and  above  those  provided  for  in 
the  main  body  of  the  policy  to  be  issued,  is  as  follows: 
*' Damage  to  property"  Without  Deduction. 

"In  consideration  of dollars  additional  premium,  this 

policy  also  covers  sums  which  the  assured  shall  become 
liable  to  pay  for  damage  to  property  (excepting  to  the 
property  of  others  while  in  charge  of  the  assured  or  of  the 
assured 's  employees)  or  for  legal  expenses  incurred  with  the 
consent  of  this  company  in  connection  therewith,  through 
collision  of  the  automobile  herein  described  with  any  other 
automobile,  vehicle  or  object,  either  moving  or  stationary, 
during  the  period  insured." 

The  meaning  of  this  clause  and  its  suitability  to  be  attached 
to  Browne's  application  in  order  to  procure  a  policy  afford- 
ing him  the  protection  he  desired,  was  discussed  by  Browne 
and  Bordges.  It  appeared  to  both  of  them  to  be  ambiguous 
in  its  meaning,  but  in  the  opinion  of  Bordges  it  was  the 
proper  rider  to  be  attached,  although  he  was  evidently  un- 
certain. Browne,  who,  tl^ough  not  a  practicing  lawyer,  had 
been  admitted  to  the  bar,  and  had  had  some  former  experience 
in  connection  with  the  insurance  business  other  than  automo- 
bile insurance,  carefully  read  over  Collision  Clause  E,  and 
coincided  with  Bordges  in  his  opinion  that  it  was  the  correct 
rider  to  be  attached  to  his  application.  On  this  subject 
Bordges  testified:  ''Collision  Clause  E  was  examined  by  Mr. 
Browne  at  the  time.  He  read  it.  We  discussed  the  clause. 
Mr.  Browne  took  part  in  that  discussion.  Mr.  Browne  ex- 
pressed his  opinion  that  this  clause  covered  all  the  damage 
to  the  automobile.  He  thought  the  same  as  I  did  that  that 
was  the  correct  one.    Browne  after  he  had  examined  the 
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elanse  ag^reed  that  this  Collision  Clause  E  which  is  attached 
to  the  application  was  snflScient  for  the  purposes  we  had  in 
mind.  I  knew  and  he  knew  that  when  the  policy  came  back 
from  the  San  Francisco  office  it  would  carry  the  same  sort  of 
form  as  was  attached  to  the  application." 

Browne  himself  testified:  ''He  [Mr.  Bordges]  was  not 
quite  certain  himself  at  first,  and  after  reading  it  [collision 
clause  E]  oyer  with  Mr.  Thorp  and  myself  we  all  agreed  that 
the  language  was  sufficient  to  cover  it.'' 

The  application  as  thus  prepared  was  signed  by  Bordges 
and  Browne,  and  forwarded  to  the  San  Francisco  office  of  the 
company,  which  thereupon  issued  a  policy  in  accordance  with 
the  application,  attaching  to  it  the  rider  *' Collision  Clause 
E,*'  and  the  policy  was  delivered  to  Browne. 

About  a  month  thereafter  Browne's  automobile  was  injured 
by  coming  into  collision  with  an  obstacle  in  the  road.  He 
thereupon  made  a  daim  upon  the  company  for  his  loss,  and 
was  informed  by  it  that  his  policy  did  not  cover  such  loss, — 
that  Collision  Clause  E  only  covered  liability  on  the  part  of 
the  assured  to  pay  for  damages  inflicted  upon  the  property  of 
others  resulting  from  a  collision  with  his  automobile,  and  not 
protection  to  him  for  loss  which  he  might  sustain  by  reason  of 
such  collision  with  his  vehicle.  Browne  called  at  the  office 
of  the  company  in  San  Francisco,  and  there  saw  and  talked 
with  both  Niebling,  the  manager,  and  William  Ireland,  the 
secretaiy.  There  is  some  contradiction  in  the  testimony  as 
to  the  exact  conversation  between  Ireland  and  Browne,  and 
Niebling  and  Browne,  upon  this  visit;  but  there  is  none  as 
to  the  fact  that  the  amount  of  the  loss  claimed  by  Browne 
($35)  was  paid  by  the  company^,  and  that  Browne  was  then 
unequivocally  informed  of  the  contention  of  the  defendant 
thut  his  policy  did  not  cover  such  a  loss.  Browne  himself 
testified:  "In  June  or  July,  1912,  they  said  they  were  not 
liable  for  any  such  accident.  •  •  .  Mr.  Niebling  told  me  at 
that  time  that  the  policy  did  not  cover  that  kind  of  a  loss 
to  my  machine."  Testifying  as  to  what  occurred  during 
the  negotiations  for  the  settlement  of  this  first  loss  Ireland 
stated:  ''On  the  occasion  of  the  first  accident  I  told  him 
that  the  policy  did  not  cover  damage  to  his  own  car;  that 
if  he  wished  to  have  damage  to  his  own  car  covered  he  should 
have  taken  out  Clause  A  or  B  .  .  .  and  pay  the  additional 
premium.  •  •  •  I  showed  him  the  riders  which  would  be  at- 


Digitized  by 


Google      — 


552   Bbowkx  v.  Commercial  Union  Assub.  Ck).  [30  Cal.  App. 

tached,  and  explained  to  Urn  what  the  additional  premium 
would  be — $120,  in  addition  to  the  preminm  already  shown  on 
the  policy/'  Ireland  was  present  at  an  interview  between 
Browne  and  Niebling,  as  to  which  he  testified:  ''I  repeated 
to  Mr.  Niebling  what  I  had  told  Browne.  Mr.  Niebling  said 
that  if  Bordges  told  him  (Browne)  that  the  policy  covered 
that  affair  that  we  would  recognize  it  in  that  case  as  it  was 
only  a  small  claim.  .  .  .  We  told  Mr.  Browne  that  f utnre 
accidents  of  that  sort  would  not  be  recognized.  Mr.  Browne 
said  nothing  in  the  way  of  assent  I  remember  Mr.  Brovnie 
making  this  remark,  that  he  understood  our  contention,  and 
that  he  believed  that  that  was  the  intention  of  the  clause, 
but  that  it  would  not  be  sustained  by  the  conrts — ^that  he 
had  experience  as  an  attorney.  .  .  .  Mr.  Niebling  finally  told 
Mr.  Browne  that  in  view  of  the  small  loss  in  this  accident  at 
Colfax  the  company  would  stand  that  $35,  but  they  would 
not  stand  anything  further." 

Niebling,  testifying  to  his  interview  with  Browne,  said: 
'^I  said  'I  am  not  going  to  get  into  a  controversy  with  you 
over  $35.  Ab  an  ex  gratia  payment  I  will  make  thia  pay- 
ment, and  will  not  make  any  payment  in  the  future.*  .  .  . 
Mr.  Ireland,  in  my  presence,  explained  to  Mr.  Browne  that 
there  was  a  different  rate  of  premium  when  one  had  a  rider 
attached  covering  damages  to  his  own  machine.'* 

A.  E.  Field,  an  adjuster  of  the  company  who  made  fhe 
adjustment  of  this  $35  loss,  testified:  '^I  informed  Brovrae 
in  July,  1912,  that  the  intent  of  the  Collision  Clause  E  was  to 
indemnify  the  automobile  owner  against  damage  he  might 
do  to  somebody  else's  property  only,  and  that  it  was  not  in- 
tended to  cover  his  own  car.^' 

This  matter  being  thus  adjusted  Browne  took  no  step  to 
either  rescind  his  policy,  or  request  the  company  to  issue  to 
him  a  new  one  which  would  without  question  insure  him 
against  damage  to  his  automobile  through  direct  collision; 
and  matters  remained  in  that  condition  when,  in  September 
of  the  same  year,  while  being  driven  by  himself,  his  auto- 
mobile came  into  collision  with  another  vehicle  and  was  dam- 
aged to  the  extent  of  $1,350.  He  made  claim  upon  the  eom- 
pany  for  this  amount,  and  was  refused  payment  upon  the 
ground  that  in  the  opinion  of  the  company  such  a  loss  was 
not  covered  by  the  policy.  Browne  called  on  Mr.  Niebling 
to  urge  his  claim.    In  testifying  as  to  this  interview  Mr. 
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Niebling  said:  ''My  second  Gonyersation  with  Browne  was 
in  September  after  the  second  accident  He  came  in  and 
said  he  claimed  an  accident,  and  also  quoted  some  of  the 
statements  Mr.  Ireland  made  to  him,  and  I  told  him,  'Mr. 
Browne,  you  recall  very  distinctly  what  I  told  you  several 
months  ago,  that  this  clause  did  not  cover  this  kind  of  dam- 
age, and  that  while  I  would  make  it  ex  gratia  because  it  was 
too  trifling  an  amount  to  get  into  a  discussion  about,  you  know 
perfectly  well  what  I  told  you.'  'Well,'  he  said,  'I  don't 
agree  with  you.'  .  .  •  When  I  told  Browne  to  recall  this 
previous  conversation  with  him  he  did  not  deny  that  that 
was  the  previous  conversation  as  I  have  stated.  He  merely 
denied  that  my  conclusions  were  correct"  This  testimony 
of  Niebling  is  not  denied  by  Browne,  except  Browne  does 
deny  that  Niebling  told  him  that  the  company  would  not  in 
the  future  recognize  such  a  loss. 

Upon  the  facts  as  thus  testified  to  it  is  the  contention  of  the 
appellant  that  the  policy  issued  to  Browne  was  the  one  he 
applied  for;  that  it  does  not  cover  the  loss  sought  to  be  re- 
covered, and  that,  in  any  event,  after  the  first  accident  and 
its  settlement  Browne,  by  retaining  his  policy  and  not  offer- 
ing to  pay  the  additional  premium  chargeable  upon  a  policy 
of  the  character  claimed  to  have  been  requested  of  Bordges, 
is  in  no  position  to  ask  for  reformation  of  his  policy,  and 
that  the  court  erred  in  finding  in  favor  of  Browne  and  giving 
judgment  in  his  favor. 

In  support  of  the  judgment  it  is  urged  by  the  respondent 
that  the  foregoing  facts  establish  that  Bordges  was  author- 
ized to  enter  into  contracts  of  insurance  binding  upon  the 
defendant;  that  it  was  the  intention  of  the  parties  by  their 
contract  to  insure  plaintiff  against  the  damage  admitted  to 
have  been  sustained  by  him,  and  that  he  having  paid  the 
premium  demanded  by  the  defendant,  is  entitled  to  have  the 
policy  reformed  so  as  to  cover  such  damage ;  and  further,  that 
the  defendant  by  its  action  in  recognizing  and  paying  the 
first  claim,  and  not  at  that  time  canceling  the  policy,  is  now 
estopped  to  deny  that  the  policy  covers  the  loss  sought  to  be 
recovered.  In  urging  this  last  contention  the  respondent 
lays  stress  upon  an  incident  that  occurred  during  the  nego- 
tiations leading  up  to  the  settlement  of  the  first  loss.  Ireland 
at  that  time  had  computed  that  the  additional  premium  on 
the  policy  claimed  by  Browne  to  have  been  contracted  for  by 
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him  would  be  $120,  and  so  stated  to  the  manager  in  the 
presence  of  Browne,  whereupon,  according  to  the  testimony 
of  the  latter,  Ireland  said  that  if  the  company  settled  with 
him  for  that  particular  accident  Browne  would  still  owe  the 
company  money,  to  which  Mr.  Niebling  replied,  ''No,  he  has 
paid  all  he  was  asked  for,  and  he  evidently  did  not  get  what 
he  should  have  got.*' 

We  think  it  dear  under  the  evidence  that  Bordges,  the 
Salinaa  agent  of  the  defendant,  had  no  authority  to  make 
a  binding  contract  of  insurance;  and  that  the  general  lan- 
guage of  the  letter  appointing  him  as  agent  ''for  the  trans- 
action of  automobile  insurance''  is  to  be  construed  in  con- 
nection with  the  further  language  of  the  letter:  "Policies  will 
be  written  at  this  oflBce,"  and  with  the  conduct  of  the  parties 
under  it.  There  is  no  question  in  this  case  of  ostensible 
agency ;  and  the  evidence  as  to  what  took  place  between  Bord- 
ges  and  the  plaintiff  at  the  time  of  the  application  for  the 
policy  clearly  shows  that  Bordges  was  doing  nothing  more 
than  preparing  the  plaintiff's  application  for  the  purpose 
of  forwarding  it  to  the  insurance  company.  The  word 
"Written,"  in  the  phrase  "Policies  will  be  written  at  this 
office,"  evidently  means  something  more  than  the  mere 
physical  act  of  filling  in  the  blanks  of  an  insurance  policy. 
Insurance  "written"  is  insurance  contracted  for.  Conse- 
quently the  consummation  of  the  contract  in  controversy  was 
dependent  upon  its  ultimately  being  written  at  the  general 
office  in  San  Francisco.  There  was,  therefore,  no  completed 
contract  of  insurance  until  the  policy  applied  for  was  written 
and  delivered ;  and  it  is  settled  that  the  authority  to  complete 
contracts  primarily  differentiates  a  general  agent  having 
I>ower  to  bind  his  principal  from  mere  soliciting  agents  and 
other  intermediaries  operating  between  the  insured  and  the 
insurer,  who  have  authority  only  to  initiate  contracts,  and 
consequently  cannot  bind  their  principals  by  anything  they 
may  say  or  do  during  the  preliminary  negotiations  {Sharman 
V.  Corainental  Ins.  Co.,  167  Cal.  117,  [52  L.  R.  A.  (N.  S.) 
670,  138  Pac  708].) 

As  to  whether  the  applicant  for  insurance  would  have  any 
legal  remedy  against  the  company  other  than  that  of  rescis- 
sion of  his  contract  upon  discovering  the  mistake  in  his  ap- 
plication it  is  not  necessary  in  this  case  to  determine,  in  view 
of  the  evidence  which  shows  that  upon  discovering  the  mis> 
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take,  and  knowing  that  the  defendant  took  the  position  that 
loss  by  direct  coUuion  was  not  covered  by  the  policy,  the 
plaintiff  nevertheless  elected  to  retain  it,  and  neither  re- 
quested the  defendant  to  issue  to  him  a  different  policy,  nor 
offered  to  pay  the  premium  requisite  to  insure  against  the 
risk  which  he  claimed  to  have  applied  to  be  covered  in  the 
first  place.  By  so  doing  he  accepted  the  policy  issued  to  him 
as  complying  with  his  application  for  insurance  (Bostwick  v. 
Mutual  Life  Ins.  Co.,  116  Wis.  392,  [67  L.  E.  A.  705,  89 
N.  W.  538,  540,  92  N.  W.  247] ;  Plymptan  v.  Dunn,  148  Mass. 
523,  [20  N.  E.  180] ;  Madsen  v.  Maryland  Casualty  Co.,  168 
Cal.  204,  [142  Pac.  51].)  We  cannot  distinguish  such  a  case 
from  that  where  a  person  ordering  goods  of  a  particular  kind, 
his  vendor  sends  him  goods  of  a  different  kind,  and  the  pur- 
chaser after  discovering  the  mistake  elects  to  retain  the  goods 
delivered,  and  pays  no  more  than  the  price  of  those  goods. 

The  respondent  seeks  to  escape  the  effect  of  his  inaction  by 
the  contention  that  he  was  justified,  by  the  answer  made  by 
defendant's  manager  to  Mr.  Ireland  above  quoted,  to  wit, 
''No,  he  has  paid  all  he  was  asked  for,  but  he  evidently  did 
not  get  what  he  should  have  got," — ^in  assuming  that  the 
company  would  in  the  future  recognize  liability  for  losses  by 
direct  collision  as  included  within  the  plaintiff's  policy.  We 
think  that  no  such  inference  can  be  drawn  from  tiie  language 
used  by  Niebling.  It  was  a  remark  addressed  not  to  the 
plaintiff  (although  in  his  hearing),  but  to  an  officer  of  the 
company;  and  it  was  not  made  in  reply  to  any  offer  of  the 
plaintiff  to  pay  the  increased  premium.  It  cannot  be  seg- 
regated from  the  remainder  of  the  evidence  concerning  the 
discussion  of  which  it  was  a  part,  and  considered  alone.  It 
was  Niebling 's  contention,  known  to  the  plaintiff,  that  the 
policy  did  not  cover  the  loss  for  which  claim  had  been  made. 
The  claim  was  for  a  small  amount;  and  nothing  was  more 
natural  than  that  the  manager  of  the  company,  recognizing 
that  the  plaintiff  had  been  misled  by  the  company's  agent 
into  applying  for  a  policy  different  from  the  one  he  desired, 
should  be  willing  to  mi^e  plaintiff  whole  up  to  that  time 
without  additional  charge;  but  no  inference  could  properly 
be  drawn  therefrom  that  he  was  willing  that  such  losses 
should  be  recognized  in  the  future  now  that  Browne  no  longer 
labored  under  any  misapprehension  or  mistake.  The  true 
reason  for  the  plaintiff's  inaction  suggested  by  the  evidence 
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is  rather  that  he  was  still  of  the  opinion  that  his  poliqr 
covered  the  character  of  loss  in  dispute,  and  that  if  the  ques- 
tion ever  came  to  be  litigated  the  courts  would  sustain  his 
view.  The  circumstances  attending  the  settlement  by  the 
company  of  Browne's  first  loss  are  entirely  insufficient  to 
constitute  an  estoppel  as  against  the  defendant,  nor  was  such 
an  estoppel  an  issue  in  the  case. 

For  the  reasons  above  set  forth  we  are  of  the  opinion  that 
the  findings  of  the  court  in  favor  of  the  plaintiff  are  not 
supported  by  the  evidence,  and  that  it  erred  in  holding  that 
the  policy  of  insurance  sued  upon  should  be  reformed,  that 
the  defendant  was  estopped  to  deny  that  it  was  liable  for 
the  amount  claimed  by  plaintiff,  and  in  giving  judgment  in 
his  favor. 

The  judgment  and  order  are  reversed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal^  was  denied 
by  the  supreme  court  on  July  20, 1916. 


[CIt.  Ko.  1824.    First  Appellate  District.— May  25,  1016.] 

M.  G.  WEST,  Appellant,  v.  CITY  OF  OAKLAND  (a  Munid- 
pal  Corporation)  et  al..  Respondents. 

CiTT  or  Oakland — Award  or  Contsagt  for  Jmil  nr  Ott  Hall— Dis- 
CBinoN  or  CiTT  GouMcnr-CoNSTBuonoN  or  Chaster.— The  dty 
eonneil  of  the  city  of  Oakland,  under  the  provisiona  of  aeetiona  126 
and  180  of  its  charter,  has  a  discretion  in  awarding  a  contract  for 
the  constrnetion  of  a  jail  in  its  city  haU  to  the  "lowest  responsible 
bidder,"  to  consider  the  quality  of  the  respective  locking  devices 
upon  which  the  various  bids  were  predicated,  and  ia  not  required  to 
award  the  contract  to  the  lowest  responaible  bidder  subject  to  ths 
only  limitation  that  sneh  bidder  shaU  not  hav0  been  ''deliiiqiMat 
or  unfaithful  in  any  former  contract  with  the  city." 

Id. — Mranino  or  Trrk  "Lowest  Bbsponsiblb  Bidder" — Disgsetiom  of 
Council. — ^The  term  "lowest  responsible  bidder"  means  the  lowest 
bidder  whose  offer  best  responds  in  quality,  fitness,  and  capacity 
to  ths  particular  requirements  of  the  proposed  work;     and,  where 
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lij  the  use  of  these  terms  the  eonneil  has  been  Invested  with  dis- 
eretionarj  powers  as  to  which  is  the  lowest  responsible  bidder,  hav- 
ing regard  to  the  quality  and  adaptability  of  the  material  or  ar- 
tiele  to  the  particular  requirements  of  its  use,  such  discretion  will 
not  be  interfered  with  by  the  conrti  bt  the  absence  of  direct  aver- 
ments and  proof  of  fraud. 

Id.— IMVBSTIOATION    07    jAIL-LOOKINe    DEVIOIB     OO^POATIOH    07    UN- 
SUGOESSrUL  BIDDEB^LaOK  07  AUTHOBITT  07  OOUMOIL  NOT  SUBJEGV 

fO  QuxsTZON. — ^An  unsuccessful  bidder  for  the  installing  and  fur- 
nishing of  a  jail  in  a  city  hall  cannot  complain  that  the  municipal 
board  had  no  authority  to  make  investigations  into  the  merits  of 
the  locking  devices  submitted  hj  the  various  bidders  on  the  ground 
that  the  plans  and  specifications  did  not  call  for  or  require  the 
submission  of  models  of  devices,  nor  provide  for  comparison  of 
the  respective  devices,  where  such  bidder  co-operated  with  tba  board 
In  making  such  comparisons  and  investigations  to  the  extent  of  ex- 
hibiting before  the  board  a  working  model  of  its  particular  device, 
and  of  suggesting  the  names  of  cities  where  experts  might  observe 
jails  where  such  device  was  in  actual  operation. 
Id. — ^AwABD  07  Bm— 8PBa7io  Findino  not  Bbquibbd. — ^It  is  not  neces- 
sary for  a  municipal  board  in  making  a  record  of  its  action  in  the 
rejection  of  bids  to  also  make  an  entry  of  its  reason  for  so  doing, 
but  the  real  reason  may  be  shown  upon  the  trial  of  the  ease  involv- 
ing the  integritj  and  action  of  the  board. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  Will- 
iam H.  Donahue,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

R.  £L  Cross,  and  Arthur  H.  Brandt,  for  Appellant 

T.  0.  Van  Ness,  Jr.,  Ben  P.  Woolner,  City  Attorney,  and 
Charles  A.  Beardsley,  Assistant  City  Attorney,  for  Bespond- 
ents. 

BICHAKDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants,  and  from  an  order  denying  a  new 
trial 

The  facts  of  the  case  are  these:  The  city  of  Oakland  being 
about  to  construct  a  jail  in  the  upper  stories  of  its  city  hall, 
advertised  for  bids  for  furnishing  and  installing  said  jail.  It 
is  conceded  that  in  all  respects  the  legal  steps  leading  up  to 
the  award  of  the  contract  for  such  jail  construction  were  duly 
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and  regularly  taken.  In  the  call  for  bids  the  council  directed 
the  attention  of  prospective  bidders  to  the  plans  and  specifica- 
tions of  the  proposed  work,  and  required  that  all  bids  should 
be  prepared  and  submitted  in  accordance  therewith.  A  very 
material  element  in  the  mechanical  construction  of  a  modem 
jail  is  the  locking  device;  and  with  reference  to  this  portion 
of  the  furnishings  to  be  bid  upon,  the  plans  and  specifications 
provided  that  *'The  locking  device  should  be  simple  in  con- 
struction  and  operation  and  entirely  free  from  complicated 
parts  liable  to  unusual  wear.  The  device  shall  have  positive 
lever  action ;  shall  have  indexes  indicating  the  number  of  each 
cell  so  that  the  operator  can  set  with  the  lever  each  door  or 
the  entire  bank  of  cells,  which  shall  then  with  a  single  move- 
ment of  the  main  operating  levers  open  or  dose  any  one  door 
or  all."  With  respect  to  locking  devices  for  jails  the  record 
sufficiently  shows  that  there  are  several  kinds,  or  rather,  de- 
signs of  these  devices  differing  in  mechanical  construction,  and 
either  patented  or  controlled  by  different  companies,  who  are 
competitors  for  the  installation  each  of  its  own  particular  form 
or  design  of  locking  device.  There  were  four  competitors  who 
responded  to  the  defendant's  call  for  bids — ^the  M.  G.  West 
Company,  the  Pauly  Jail  Building  Company,  the  Waterhouse 
&  Price  Company,  and  the  Ralston  Iron  Works,  Inc.  The 
M.  G.  West  Company  sabmitted  with  its  bid  a  design  of  lock- 
ing device  known  as  the  Stewart  locking  device,  which  it 
offered  to  install  in  connection  with  the  rest  of  the  work  bid 
upon  for  the  sum  of  $24,528.50.  The  Pauly  Jail  Building 
Company  submitted  its  own  pattern  of  locking  device  with  its 
bid  for  the  entire  work  in  the  sum  of  $30,127.  The  other  two 
bidders  were  still  higher  in  their  bids  by  several  thousand  dol- 
lars. When  the  bids  were  opened  the  oflBcials  of  the  city 
council  held  several  sessions  for  the  purpose  of  investigating 
the  merits  of  the  several  locking  devices  presented,  and  even 
sent  experts  in  jail  construction  to  the  city  of  Sacramento, 
and  also  to  the  city  of  Portland,  Oregon,  where  the  M.  G. 
West  Company  had  installed  the  Stewart  design  of  locking  de- 
vice identical  with  that  which  it  was  proposed  by  said  com- 
pany to  install  in  Oakland  under  its  bid ;  but  the  city  council, 
after  quite  a  careful  and  exhaustive  investigation,  found  that 
the  Stewart  locking  device  was  unsatisfactory  in  both  design 
and  operation,  and  that  it  did  not  meet  in  these  respects  the 
requirements  of  the  plans  and  specifications;  while  on  the 
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other  handy  the  locking  device  of  the  Pauly  Jail  Building 
Company  did  measure  up  to  those  requirements.  The  city 
council  therefore  rejected  the  bid  of  the  M.  Q.  West  Company, 
although  it  was  the  lowest  in  price,  and  accepted  the  higher 
bid  of  the  Pauly  Jail  Building  Company,  whereupon  this 
plaintiff,  as  a  citizen  and  taxpayer  of  the  city  of  Oakland, 
instituted  this  proceeding  to  have  set  aside  and  canceled  the 
award  of  the  contract  for  the  work  to  the  Pauly  Jail  Building 
Company,  and  the  contract  made  in  accordance  therewith,  and 
to  enjoin  the  other  officials  of  the  city  from  the  payment  of 
any  money  due  or  to  become  due  in  the  course  of  its  execution. 

The  court  rendered  its  judgment  upon  the  trial  of  the  cause 
in  favor  of  the  defendants,  and  denied  a  motion  for  a  new 
trial,  whereupon  the  plaintiff  prosecutes  this  appeal. 

It  was  not  averred  by  the  plaintiff  in  his  pleadings,  nor 
sought  to  be  proven  upon  the  trial  of  the  cause,  that  the  city 
council  of  Oakland,  or  any  of  the  members  thereof,  acted 
fraudulently  or  corruptly  in  making  the  award  of  the  work 
in  question  to  another  than  the  lowest  bidder  for  such  work; 
but  the  appellant  relies  for  his  success  upon  this  appeal  upon 
his  construction  of  certain  provisions  of  the  city  charter  of 
Oakland  with  respect  to  the  award  of  contracts  after  com- 
petitive bidding  for  public  work.  The  sections  of  the  city 
charter  thus  relied  upon  by  the  appellant  are  sections  126  and 
130  thereof.  Section  126  is  entitled ''Requirements  for  bids," 
and  after  providing  with  much  of  detail  for  the  form  and 
method  of  bidding,  and  for  the  opening  and  examination  of 
bids,  goes  on  to  declare  that  the  city  council  ''shall  award  the 
contract  to  the  lowest  bidder  except  as  otherwise  in  this  char- 
ter provided."  It  also  provides  that  "The  council  or  board, 
as  the  case  may  be,  may  reject  any  an'd  all  bids,  and  must  re- 
ject the  bid  of  any  party  who  has  been  delinquent  or  unfaith- 
ful in  any  former  contract  with  the  city,  and  all  bids  other 
than  the  lowest  regular  bid." 

Section  130  of  the  charter  is  entitled  "Public  Work  to  be 
done  by  contract,"  and  provides  in  part  as  follows:  "In  the 
erection,  improvement  and  repair  of  all  public  buildings  and 
works,  in  all  streets  and  sewer  work,  and  in  all  work  in  and 
about  streams,  bays  or  water-fronts,  or  in  or  about  embank- 
ments or  other  works  for  protection  against  overflow  or  ero- 
sion, and  in  furnishing  any  supplies  and  material  for  the 
same,  or  for  any  other  use,  by  the  city,  or  in  the  purchasing 
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of  any  supplies  to  be  used  by  the  city,  when  the  expenditure 
required  for  the  same  exceeds  the  sum  of  $500,  it  shall  be  done 
by  contract,  and  shall  be  let  to  the  lowest  responsible  bidder 
after  advertising  for  five  consecutiye  days  in  the  oflBcial  news- 
paper for  sealed  proposals  for  the  work  contemplated  or  sup- 
plies to  be  furnished." 

It  is  the  contention  of  the  appellant  that  these  two  sections 
of  the  city  charter  of  Oakland  are  to  be  read  and  constmed 
together,  and  that  when  so  construed  the  term  '' lowest  re- 
sponsible bidder'*  as  used  in  the  body  of  section  130  thereof, 
and  which  has  reference  specially  to  the  construction  and 
equipment  of  public  buildings,  is  to  be  held  to  mean  only  that 
the  lowest  responsible  bidder  shall  be  the  lowest  bidder  who 
has  not  been  delinquent  or  unfaithful  in  any  former  oontraot 
with  the  city;  and  that  otherwise,  in  every  case  of  contracts 
awarded  by  competitive  bidding,  the  council  must  either 
award  the  contract  to  the  lowest  bidder  or  must  reject  all  bids. 

We  are  of  the  opinion,  however,  that  this  is  altogether  too 
narrow  and  binding  a  construction  to  place  upon  these  provi- 
sions of  the  Oakland  city  charter.  There  are  many  occasions 
in  the  experiences  of  municipal  government  when  the  quality 
of  the  thing  to  be  supplied  in  the  course  of  the  public  service 
depends  upon  conditions  which  differentiate  bidders,  and  re- 
quire the  exercise  of  a  sound  discretion  on  the  part  of  city 
oflBcials  in  determining  whether  the  wares  or  device  which  eacdi 
individual  bidder  offers  in  the  form  of  his  own  exclusive  design 
are  such  as  will  meet  the  particular  requirements  of  the  in- 
tended work.  In  order  to  cover  such  cases  it  is  quite  usual  in 
the  provisions  of  city  charters  to  find  such  terms  as  'lowest 
and  best  bidder,"  or  as  'lowest  responsible  bidder,"  and  the 
like ;  and  these  phrases  have  been  given  by  the  courts  a  par- 
ticular meaning,  in  which  it  must  be  presumed  they  are  naed 
by  the  f  ramers  of  city  charters  in  the  absence  of  other  limiting 
clauses.  The  term  ''lowest  responsible  bidder"  has  been  held 
to  mean  the  lowest  bidder  whose  offer  best  responds  in  quality, 
fitness,  and  capacity  to  the  particular  requirements  of  the  pro- 
posed work;  and  that  where  by  the  use  of  these  terms  the 
council  has  been  invested  with  discretionary  power  as  to  which 
is  the  lowest  responsible  bidder,  having  regard  to  the  quality 
and  adaptability  of  the  material  or  article  to  the  particular 
requirements  of  its  use,  such  discretion  will  not  be  interfered 
with  by  the  courts  in  the  absence  of  direct  averments  and 
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proof  of  fraud.  (2  Dillon  on  Municipal  Corporations,  6th 
ed.,  sec.  811,  p.  1223,  and  cases  cited.)  And  even  when  in  stat- 
utes and  charters  the  term  'lowest  bidder''  only  is  employed, 
the  courts  have  held  that  in  determining  whether  a  bid  is  the 
lowest  among  several  others,  there  may  be  cases  where  the 
quality  and  ability  of  the  thing  offered — in  other  words,  its 
adaptability  to  the  purpose  for  which  it  is  required — may  be 
considered.  {Clapton  v.  Taylor,  49  Mo.  App.  117;  Cleveland 
Fire-Alarm  Co.  v.  Metropolitan  Fire  Commrs.,  55  Barb. 
(N.  Y.)  288.)  In  fact,  it  is  conceded  by  counsel  for  the  ap- 
pellant that  if,  under  a  fair  and  liberal  construction  of  this 
charter  the  city  council  had  discretion,  in  awarding  the  con- 
tract to  the  lowest  responsible  bidder,  to  consider  the  quality 
of  the  respective  devices  upon  which  the  several  bids  were 
predicated,  such  discretion  honestly  exercised  will  not  be  in- 
terfered with.  We  think  it  evident  that  the  city  charter  of 
Oakland  is  to  be  given  such  a  construction,  and  that  this  is 
a  very  appropriate  case  for  the  application  of  the  principles 
above  set  forth  in  determining  which  was  the  lowest  respon- 
sible bidder  for  the  furnishing  of  devices  and  material  to  be 
used  in  outfitting  the  city  jail ;  and  that  in  the  exercise  of  its 
discretion  in  determining  this  issue  the  city  council  is  not  only 
shown  not  to  have  acted  corruptly,  but  on  the  contrary  is 
shown  to  have  arrived  at  its  conclusions  with  quite  commend- 
able circumspection  and  care. 

It  is,  however,  insisted  by  the  appellant  that  since  the  plans 
and  specifications  did  not  call  for  nor  require  the  submission 
of  models  of  locking  devices,  nor  provide  for  comparison  of 
the  merits, of  the  respective  devices  of  the  several  bidders,  the 
council  had  no  authority  to  make  such  investigation,  nor  to 
determine  as  to  which  bidder  otherwise  financially  responsible 
was  presenting  the  most  suitable  and  practical  device. 

A  sufScient  answer  to  this  contention  is  that  apparently  the 
M.  O.  West  Company,  far  from  objecting  to  these  comparisons 
and  investigations,  co-operated  with  the  city  council  in  making 
them  to  the  extent  of  exhibiting  before  that  body  a  working 
model  of  its  particular  locking  device,  and  of  suggesting  the 
names  of  cities  where  the  experts  of  the  city  council  might 
observe  jails  wherein  the  Stewart  locking  device  of  the  precise 
pattern  it  proposed  under  its  bid  to  install  might  be  observed 
in  actual  operation.  The  M.  G.  West  Company  having  thus 
submitted  to  the  method  adopted  by  the  city  council  for  do- 
to  C«L  A»p.--tf 
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termining  the  issue  before  it,  the  appellant  cannot  here  be 
held  to  complain  that  the  action  of  that  body  was  in  that  re- 
spect beyond  its  power. 

It  is  also  contended  by  appellant  that  it  was  the  duty  of  the 
city  council,  upon  determining  that  the  M.  G.  West  Company 
was  not  the  lowest  responsible  bidder,  to  make  a  specific  find- 
ing to  that  eflfect.  Whatever  the  rule  upon  that  subject  may 
be  in  other  jurisdictions,  the  question  has  been  determined  in 
this  state  adversely  to  the  appellant's  contention  in  the  ease 
of  Bice  V.  Board  of  Trustees,  107  CaL  398,  [40  Pac.  551], 
wherein  it  was  discussed  and  decided  that  it  was  not  necessary 
for  a  municipal  board  in  making  a  record  of  its  action  in  the 
rejection  of  certain  bids,  to  also  make  an  entry  of  its  reason 
for  so  doing,  but  that  the  real  reason  for  its  action  might  be 
shown  upon  the  trial  of  the  case  involving  the  validity  and 
integrity  of  the  action  of  the  board. 

Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  fay 
the  supreme  court  on  July  24, 1916. 


[dr.  Ke.  1400.    Second  Appelate  ZMitriet.— Maj  2S,  me.] 

ABGHIE  J.  mCES,  Respondent,  v.  HARRY  J.  BUTTER- 
WORTH,  Appellant. 

Amixals— TUSPASS  Law  or  1907— Evncr  upon  FfeNd  IjAw  of  1S7S— 
Los  ANOiLa  €k)UNTT.— TlM  set  of  1S78  eoneerning  the  tnepaadng 
ef  animals  upon  private  lands  in  certain  eonnties  in  the  state  of 
California  (Stats.  1877-78,  p.  176),  which  act  and  the  proTisions 
thereof  were,  hj  an  amendment  thereto  approved  March  80,  1878, 
(Stats.  1877-78,  p.  878),  made  to  include  the  county  of  Los  Angeles, 
was  not,  as  to  such  county,  repealed  hj  the  act  of  1907  (Stats. 
1907,  p.  999),  and  therefore  in  such  eounty,  an  action  for  damages 
for  trespass  hj  animals  can  be  maintained,  irrespective  of  whether 
or  not  the  land  trespassed  upon  was  inclosed,  or  whether  or  not  it 
was  planted  to  crops  growing  or  matured. 

Id. — BxPAn  of  Fbnoe — Failubb  to  Gloss  Gates — Immatebul  Mat- 
Tiss — ^Ti  aa  action  to  recover  damages  for  trespass  by  cattle  ia 
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entering  npon  the  land  and  destroying  growing  alfalfa  and  ncka 
of  hay  thereon,  it  is  immaterial,  in  the  conntj  of  Los  Angeles, 
that  the  plaintiff  failed  to  keep  the  fence  inelosing  his  land  in 
repair,  or  that  he  failed  to  keep  the  gates  leading  thereto  elosed. 
b.— Daicaqes  to  Gteps— PuLmnrr  as  Tinaniv-Ezssnt  of  Becovket 
— Instbuctign. — ^In  sueh  an  action  there  is  no  error  in  refusing  to 
instmet  the  jury  that,  if  the  plaintiff  was  not  the  owner  of  the 
land,  but  leased  it  npon  the  terms  and  conditions  known  as  "farm- 
ing on  shares,"  and  the  crops  growing  thereon  belong  partly  to  the 
plaintiff  and  partly  to  the  owner  of  the  land,  the  plaintiff  could 
only  recover  for  damages  done  to  that  portion  of  the  crop  belong- 
ing to  him,  where  by  the  terms  of  the  lease  the  owner  had  no  intereet 
In  the  crop  until  the  same  had  been  set  apart  to  him  by  the  plain- 
tiff, and  the  eyidence  failed  to  show  that  a  division  had  been  made 
St  the  time  of  the  trespaas. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.  M.  T.  Dooling,  Judge  pre- 
siding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Will  H.  Willis,  and  Davis  &  Rush,  for  Appellant 

Harriman,  Byckman  &  TutUe,  for  Respondent 

SHAW,  J. — Action  to  recover  damages  alleged  to  have  been 
sustained  by  plaintiff  on  account  of  trespass  committed  hy 
defendant's  livestock. 

The  case  was  tried  before  a  jury  which  rendered  a  verdict 
in  favor  of  plaintiff,  upon  which  a  judgment  was  entered 
against  defendant,  whose  motion  for  a  new  trial  was  denied 
and  from  which  order  he  appeals. 

It  appears  that  plaintiff  was  a  tenant  in  possession,  under  a 
lesse  from  the  owner,  of  the  premises  involved,  upon  which 
at  the  time  of  the  trespass  he  had  certain  fields  of  alfalfa 
growing,  and  a  lot  of  unbaled  hay  in  the  stack;  that  during 
the  period  extending  from  July  1  to  November  1,  1910,  de- 
fendant's neat  cattle  entered  upon  said  land,  ate  and  de- 
stroyed the  growing  alfalfa  and  stacks  of  hay  thereon. 

Neither  the  complaint  nor  proof  showed  the  premises  to 
have  been  at  the  time  inclosed  by  a  substantial  fence,  and  ap- 
pellant, conceding  the  trespass  and  resultant  damage  as 
alleged,  insists  that  plaintiff  is  not  entitled  to  recover  therefor. 
In  1878  the  legislature  passed  an  aet  entitled,  ''An  act  con- 
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ceming  trespassing  of  animals  upon  private  lands  in  certun 
counties  in  the  State  of  California''  (Stats.  1877-78,  p.  176), 
which  act  and  the  provisions  thereof  were,  by  an  amendment 
thereto  approved  March  80,  1878  (Stats.  1877-78,  p.  878), 
made  to  include  the  county  of  Los  Angeles.  This  act  pro- 
vides: 

**  Section  1.  It  is  unlawful  for  any  animal,  the  property  of 
any  person,  to  enter  upon  any  land  owned  by  or  lawfully  in 
the  possession  of  any  person  other  than  the  owner  of  such 
animal. 

''See.  2.  The  owner  of,  or  person  who  is  in  the  lawful  po»> 
session  of,  any  land  trespassed  upon,  in  violation  of  this  act,  is 
entitled  to  recover,  by  action  in  a  court  of  competent  jurisdic- 
tion, from  the  owner  of,  or  person  in  possession  of,  or  person 
chargeable  with  the  care  of,  the  trespassing  animal  or  animals, 
all  damage  sustained  by  reason  of  any  such  trespass,  together 
with  costs  of  suit" 

Under  the  act  of  1878  just  quoted,  no  doubt  exists  as  to 
the  plaintiff's  right  to  recover  damages  for  the  trespass,  since 
under  its  provisions  he  was  not  required  to  inclose  his  land 
with  a  fence,  substantial  or  otherwise.  Appellant,  however, 
insists  that  said  provisions  of  the  act  of  1878  were  repealed  by 
an  act  of  the  legislature  entitled,  ''An  act  concerning  tres- 
passing of  animals  upon  private  lands,  and  the  recovery  of 
damages  resulting  therefrom"  (Stats.  1907,  p.  999),  sections 
1,  2  and  6  of  which  are  as  follows: 

"Section  1.  It  is  unlawful  for  any  person,  firm  or  corpora- 
tion owning,  or  having  possession  of,  any  animal,  to  suffer  or 
permit  such  animal  to  break  into  and  enter  upon  any  land 
owned  by,  or  lawfully  in  the  possession  of  any  person,  firm 
or  corporation,  other  than  the  owner  of  such  animal  in  all 
cases  where  such  land  is  planted  to  growing  crops,  vines,  fruit 
trees,  or  vegetables,  and  is  at  the  time  entirely  inclosed  by  a 
substantial  fence  or  other  inclosure. 

"Sec.  2.  The  owner  of,  or  person  who  is  in  the  lawful  pos- 
session of,  any  land  trespassed  upon,  in  violation  of  this  act, 
is  entitled  to  recover,  by  action  in  a  court  of  competent  juria* 
diction,  from  the  owner  of,  or  person  in  possession  of,  or  per- 
son chargeable  with  the  care  of,  the  trespassing  animal  or  ani- 
mals, all  actual  damages  sustained  by  reason  of  such  trespass, 
together  with  costs  of  suit. 
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*'Sec.  6.  All  acts  and  parts  of  acts  in  conflict  with  this  act 
are  hereby  repealed;  provided,  nothing  in  this  act  shall  be 
deemed  or  construed  to  repeal  an  act  of  the  legislature  of  this 
state  relating  to  estrays,  approved  March  23rd,  1901.'' 

If,  as  claimed  by  appellant,  the  act  of  1907  supersedes  the 
provisions  of  the  act  of  1878,  then  it  is  likewise  clear  that 
plaintiff  is  not  entitled  to  recover  damages  by  reason  of  the 
trespass,  since  it  is  not  claimed  the  premises  were  inclosed  in 
any  manner  whatsoever.  In  effect,  the  act  of  1878,  as  at  com- 
mon law,  requires  the  owner  of  stock  to  fence  them  in,  and  no 
duty  devolves  upon  the  owner  of  land  to  inclose  the  same  in 
order  to  prevent  his  neighbor's  stock  trespassing  thereon,  and 
unless  repealed  by  the  act  of  1907,  it  is  the  law  in  Los  Angeles 
County  applicable  to  the  facts  of  this  case. 

Appellant  has  presented  a  very  able  and  exhaustive  brief 
in  support  of  his  contention  that  the  later  act  repeals  that  of 
1878;  and  were  the  question  an  open  one,  we  would  feel  con- 
strained to  follow  counsel  through  the  maze  of  legislation 
touching  the  subject,  commencing  with  the  first  session  of  the 
legislature  in  1850,  to  which  he  directs  attention.  The  iden- 
tical question,  however,  was  before  the  court  in  the  case  of 
Blevins  v.  MidlaUy,  decided  by  the  third  appellate  district 
(22  Cal.  App.  519,  [135  Pac.  307]).  The  action  arose  from 
a  trespass  of  stock  upon  land  in  Colusa  County,  to  which  the 
act  of  1878  applied,  and,  as  here,  it  was  there  contended  that 
such  act  was  repealed  by  the  act  of  1907.  The  court,  how- 
ever, held  otherwise,  saying  there  was  no  inconsistency  be- 
tween the  common-law  rule  as  declared  in  the  act  of  1878  and 
the  statute  of  1907,  and  hence  there  was  no  repeal  of  the  pro- 
visions of  the  former.  This  being  true,  it  follows  that  in  Los 
Angeles  County  one  sustaining  damage  by  reason  of  trespass- 
ing animals  upon  his  uninclosed  land  may,  under  the  provi- 
sions of  the  act  of  1878,  recover  therefor,  regardless  of 
whether  the  crops  be  growing  thereon  or  matured,  as  alfalfa 
hay,  and  stacked  thereon. 

It  is  unnecessary  to  repeat  the  argument  upon  which  the 
court,  through  Justice  Hart,  based  its  conclusion ;  suffice  it  to 
say  that  a  petition  to  have  the  cause  heard  in  the  supreme 
court,  after  judgment  in  the  district  court  of  appeal,  was  de- 
nied by  the  supreme  court.  Hence,  thus  approved,  the  ques- 
tion, so  far  as  this  court  is  concerned,  is  no  longer  an  open 
one.    Upon  the  authority  of  the  decision  in  Blevins  v.  Mid- 
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laUy,  22  Cal.  App.  619,  [135  Pac.  807],  we  are  constrained  to 
hold  that  the  act  of  1878,  the  effect  of  which,  as  at  common 
law,  is  to  require  the  owners  of  stock  to  fence  them  in,  is,  so 
far  as  Los  Angeles  County  is  concerned,  still  in  force,  an<l 
that  plaintiff's  failure  to  maintain  a  substantial  fence  indos- 
>  ing  his  land  did  not  affect  his  right  to  recover  damages  for 
the  trespass. 

From  what  has  been  said,  it  follows  that  no  error  was  com- 
mitted by  the  court  in  refusing  instructions  requested  by  de- 
fendant based  upon  his  theory  that  the  law  imposed  upon 
plaintiff  the  duty  of  fencing  his  land  as  a  protection  against 
damages  by  trespassing  animals.  The  fact  that  plaintiff  did 
not  keep  the  fence  inclosing  the  land  in  repair,  or  failed  to 
keep  the  gates  closed,  becomes  immaterial. 

It  is  next  insisted  that  the  court  erred  in  charging  the  juiy 
''that  the  undisputed  evidence  in  this  case  shows  the  plaintiff 
had  such  possession  and  interest  in  the  land  here  in  question, 
the  crops  and  herbage  growing  thereon  and  the  hay  stacked 
upon  the  land,  to  enable  him  to  maintain  an  action  for  the 
damage  done  thereto  by  trespassing  cattle."  And  in  refus- 
ing, at  defendant's  request,  to  instruct  the  jury  to  the  effect 
that  if  plaintiff  was  not  the  owner  of  the  land  in  question, 
but  leased  it  upon  terms  and  conditions  known  as  ''farming 
on  shares,"  and  the  crops  growing  thereon  belonged  partly 
to  the  plaintiff  and  partly  to  the  owner  of  the  land,  then,  in 
such  event,  plaintiff  could  recover  only  for  damages  done  to 
that  portion  of  the  crop  belonging  to  him,  and  could  not  re- 
cover damages  for  any  portion  belonging  to  the  landlord. 
This  contention  is  based  upon  the  claim  that  plaintiff  and 
the  landlord  were  owners  in  common  of  the  crops  grown  upon 
said  land.  By  the  terms  of  the  lease  made  to  plaintiff,  he,  as 
rental  for  the  land,  agreed  to  cut  the  alfalfa  crops  grown 
thereon,  at  his  own  cost,  charge,  and  expense,  and  stack  the 
same  upon  the  said  premises,  and  in  due  and  proper  time  bale 
the  same  and  deliver  to  the  landlord  an  amount  in  tonnage 
equal  to  one-half  of  all  alfalfa  cut  on  said  premises,  which 
one-half  should  be  set  apart  to  the  landlord.  Clearly,  the  re- 
lation existing  between  the  parties  was  that  of  landlord  and 
tenant.  The  lease  contains  no  provision  indicating  that  the 
products  were  to  be  held  in  cotenancy,  but  were  held  and  con- 
trolled by  the  tenant,  one-half  thereof,  when  baled,  under  the 
terms  of  the  lease,  to  be  set  apart  to  and  paid  the  landlord 
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as  compensation  for  the  nse  of  the  land.  (CoaUnga  Pacific 
OH  etc.  Co.  y.  Associated  OH  Co.,  16  Cal.  App.  861,  [116  Pao. 
1107] ;  Clarke  v.  Cobb,  121  Gal.  595,  [54  Pac.  74] ;  Holt  Manu- 
facturing Co.  V.  Thornton,  186  Cal.  232,  [68  Pac.  708].)  The 
record  discloses  no  evidence  that  the  crop  had  been  divided 
as  provided  in  the  lease,  or  any  portion  thereof  set  apart  to 
the  landlord.  Under  these  facts,  there  was  no  error  in  the 
instruction  given.  As  said  by  the  court  in  Reeves  v.  nann(Ki, 
65  N.  J.  L.  249,  [48  Atl.  1018],  in  discussing  a  like  question: 
''The  agreement  .  .  .  being  a  lease,  the  title  of  the  crops  pro- 
duced did  not  vest  in  the  parties  to  it  as  tenants  in  common, 
but  solely  in  Beeves,  the  tenant;  and  Hannan,  the  landlord, 
had  no  daim  upon  them  until  an  actual  division  was  made, 
and  his  share  was  turned  over  to  him  as  a  'reditue'  or  rent." 
The  order  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hy 
the  supreme  court  on  July  24, 1916. 


[Crim.  No.  498.    Beerad  AppeDate  District— Ma^r  25,  1916.] 

In  the  Matter  of  the  Application  of  NEWTON  WILSON,  for 
a  Writ  of  Habeas  Corpus. 

GsnoNAL  Law — Oohstbuotion  aw  Statutb— Hxadhotbs. — Headnotei  of 
tho  leetioiif  of  the  codes  as  adopted  in  1872  are  integral  parts  of 
the  eodes  themselves  and  are  to  be  giren  effeet  aeeording  to  their 
import. 

lb.— PaisBNTiNG  Falbb  Floor  on  CSlaim  worn  Aoosdkht  iNsxnuiNOfr^ 
OoMSTBUonoH  ov  8XCTI0H  549,  Penal  Coue. — Section  549  of  the 
Penal  Code  does  not  include  the  offense  of  presenting  a  false  or 
fraudulent  claim  upon  a  contract  of  accident  insurance,  and  one 
aouTicted  under  an  information  attempting  to  charge  such  aa 
offense  win  be  discharged  on  habeas  earpus. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Second  Appellate  District,  for  a  Writ  of 
Habeas  Corpus. 
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The  facts  are  stated  in  the  opimon  of  the  oonrt 

Davis  &  Bush,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attornej,  and  George  B. 
Cryer,  Deputy  District  Attorney,  for  Bespondent 

CONRET,  P.  J.— The  petitioner  is  held  in  custody  by  the 
sheriff  of  Los  Angeles  County  under  a  commitment  issued  out 
of  the  superior  court  The  commitment  has  been  issued  pur- 
suant to  a  judgment  pronounced  against  petitioner  in  a  crim- 
inal action,  and  requiring  that  he  be  punished  by  im- 
prisonment in  the  state  prison.  Petitioner's  daim  that  the 
commitment  is  illegal  and  void  is  based  upon  the  proposition 
that  the  information  in  the  action  does  not  charge  a  public 
offense. 

The  accusation  set  forth  in  the  information  was  that  the 
defendant  committed  the  crime  of  presenting  false  proofs  in 
support  of  a  claim  upon  a  policy  of  insurance ;  the  policy  in 
question  being  one  of  insurance  against  accident.  If  any 
offense  is  charged  against  the  petitioner  by  that  information, 
it  must  be  an  offense  coming  within  the  terms  of  section  549 
of  the  Penal  Code.  If  that  section  does  not  include  the  pres- 
entation of  a  false  or  fraudulent  daim,  or  proofs  in  support 
of  such  claim  upon  a  contract  of  accident  insurance,  then  the 
information  states  no  criminal  offense.  Sections  548  and  549 
are  contained  in  chapter  XI  of  title  XIII,  part  I,  of  the  Penal 
Code.  The  chapter  heading  and  section  headings  pertinent 
to  this  chapter  and  these  sections  have  not  been  changed,  not 
have  the  sections  been  amended  since  the  enactment  of  the 
code  in  1872.  The  chapter  heading  is,  ''Fraudulent  destruc- 
tion of  property  insured."  The  headnote  of  section  548  is, 
''Burning  or  destroying  property  insured."  The  headnote 
of  section  549  is,  "Presenting  false  proofs  in  support  of  a 
claim  upon  policy  of  insurance."  These  are  not  mere  editor's 
notes,  but  are  integral  parts  of  the  code  itself.  This  will  be 
seen  by  referring  to  the  commissioners'  certificate  following 
the  title  page  of  the  Penal  Code  in  its  original  edition  and 
the  statutory  provisions  therein  mentioned.  The  same  situ- 
ation exists  with  respect  to  the  other  codes  of  this  state 
adopted  at  the  same  time.  In  Sharon  v.  Sharon,  75  Cal.  1, 
at  page  16,  [16  Pac.  345],  referring  to  the  Civil  Code,  the 
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supreme  court  said:  ''Each  artide  of  the  code  is  preceded  by 
head-notes,  numbered  to  correspond  with  the  sections  follow- 
ing, and  purporting  to  give  in  brief  the  subject  of  each  of 
such  sections.  These  head-notes  are  entitled  to  more  consid- 
eration than  the  'title'  to  an  entire  act.  They  are  parts  of 
the  statute  limiting  and  defining  the  sections  to  which  they 
refer.  To  refuse  to  give  effect  to  them  according  to  their 
import  would  be  to  make  the  law,  not  to  administer  it.*'  In 
Beitenccurt  v.  Sheehy,  157  Cal.  698,  [109  Pac.  89],  referring 
to  the  marginal  notes  contained  in  tiie  original  edition  of  the 
Political  Code,  it  was  said:  ''The  marginal  notes  to  the  sec- 
tions of  the  original  codes  cannot  be  distinguished  in  prin- 
ciple from  the  head-notes  to  the  chapters,  articles,  and  titles. 
As  to  these  it  has  been  held  that  they  are  parts  of  the  statute 
limiting  and  defining  the  sections  to  which  they  refer,  and 
that  to  refuse  to  give  effect  to  them  according  to  their  import 
would  be  to  make  the  law,  not  to  administer  it." 

Beading  together  the  chapter  title  and  the  headnotes,  to- 
gether with  the  text  of  sections  548  and  549,  we  find  that  the 
offenses  therein  described  have  reference  to  cases  in  which 
property  has  been  destroyed  or  injured,  or  where  false  or 
fraudulent  claims  or  proofs  of  claim  are  presented  upon  con- 
tracts of  insurance  against  losses  incident  to  injury  to  prop- 
erty or  destruction  thereof.  The  failure  of  the  legislature  to 
give  to  this  chapter  a  broader  scope  so  as  to  include  accident 
insurance,  may  be  attributed  to  the  fact  that  insurance  con- 
tracts of  that  kind  are  of  modem  origin,  and  in  the  year  1872 
casualty  insurance  was  not  yet  a  common  or  well-known  class 
of  business.  Being  of  the  opinion  that  the  information  does 
not  state  or  describe  a  criminal  offense,  we  conclude  that  the 
petitioner  is  entitled  to  be  released,  and  it  is  therefore  ordered 
that  he  be  discharged  from  custody. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[GIt.  No.  1511.    Third  Appellate  Dietriet— May  25,  1916.] 

JOB  HAY,  Bespondent,  v.  MABTIN  E.  CASEY  et  aL, 

AppellantB. 

Ykndob  and  Purohaseb — ^DsTAui/r  of  Ykmdsb— Whxh  BmnuB  vd 
BxTUBN  or  MoNiT  Paid. — ^A  Tendor  after  a  breaeli  of  a  eontraet  of 
•ale  bj  the  yendee,  may  agree  to  a  mutual  abandonment  and  rescia- 
fldoa  of  the  eontract,  and  in  eueh  a  ease,  thtf  yendee  la  entitled  to 
a  repayment  of  the  moneys  paid. 

Id.— Agreement  Canceling  Cont&agt— Bepaymjent  ov  Yxndxb— Bufh- 
OIENOT  OF  Eyidengx. — ^An  agreement  made  between  a  defaulting 
vendee  and  the  vendor  eancding  the  contract  of  sale,  and  giving  a 
third  party  a  thirty-day  option  to  tell  the  property,  and  providing  that 
the  vendee  shall  be  repaid  out  of  the  money  fixed  as  the  sale  price, 
the  amounts  paid  by  him  under  the  contract,  and  that  in  the  event 
that  the  sum  be  not  paid  the  vendee  shall  receive  nothing  and  shall 
have  no  further  claim  in  the  property,  is  not  a  waiver  of  the  rights 
of  the  vendee,  in  the  event  of  a  failure  of  the  third  party  to  make 
the  sale,  as  there  is  no  consideration  for  the  waiver,  and  where  the 
vendor  afterward  makes  a  sale  of  the  property,  and  orally  promisee 
to  repay  the  vendee  when  the  sale  is  made,  the  vendee  is  entitled  te 
recover. 

APPEAL  from  an  order  of  the  Superior  Court  of  YubA 
County  denying  a  new  trial.    Eugene  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bichard  Belcher,  and  W.  H.  Carlin,  for  Appellantk 

Britton  &  Baish,  and  Wetmore  &  Davies,  for  Bespondent 

HABT,  J.— On  February  13,  1909,  a  written  agreement 
was  entered  into  between  the  parties  to  this  action,  by  the 
terms  of  which  appellants  agreed  to  sell  and  respondent 
agreed  to  buy,  for  the  sum  of  seven  thousand  five  hundred 
dollars,  certain  real  property  in  the  cily  of  Marysville. 
Nine  hundred  dollars  was  paid  by  respondent  at  the  time  of 
the  execution  of  the  agreement,  the  balance  being  payable 
in  monthly  installments.  In  addition  to  the  first  payment  of 
nine  hundred  dollars,  plaintiff  claims  to  have  paid  nine  hun- 
dred dollars,  and  defendants  admit  receiving  eight  hundred 
dollars,  but  whether  during  the  life  of  said  contract  or  under 
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a  succeeding  one  does  not  clearly  appear.  On  the  4th  of 
March,  1910,  a  second  contract  was  entered  into  for  the  sale 
of  the  property,  at  a  consideration  of  $5,893,  payable  in  in- 
stallments. Default  being  made  by  plaintiff  in  all  or  some 
of  these  payments,  on  May  23,  1910,  a  third  contract  was 
executed,  the  purchase  price  being  specified  as  $5,916.  On 
this  contract  tdao  default  was  made  by  plaintiff. 

On  October  22,  1910,  appellant,  Martin  E.  Casey,  as  party 
of  the  first  part,  J.  Boss  Traynor,  as  party  of  the  second  part, 
and  respondent,  Joe  Hay,  as  party  of  the  third  part,  entered 
into  a  written  agreement  by  which  said  Traynor  was  given  a 
thirty-day  option  to  sell  said  property  for  the  sum  of  eight 
thousand  dollars,  and  appellant,  Martin  E.  Casey,  and  re- 
spondent therein  agreed  that  the  contract  of  May  23,  1910, 
''shall  be  and  hereby  is  canceled  and  declared  null  and  void. 
...  In  consideration  of  which  said  party  of  the  first  part 
agrees  to  pay  said  party  of  the  third  part,''  out  of  said  eight 
thousand  dollars,  the  sum  of  one  thousand  eight  hundred  and 
fifty  dollars,  less  certain  bills  for  lighting,  water,  taxes,  etc. 
''In  the  event  said  eight  thousand  dollars  be  not  paid  in  ac- 
cordance with  this  agreement  said  party  of  the  third  part 
shall  receive  nothing  and  shall  have  no  further  right,  title, 
claim,  or  interest  in  or  to  any  part  of  said  land,  premises, 
or  personal  property." 

In  each  of  the  above-mentioned  contracts  time  was  made  of 
the  essence. 

On  January  25,  1911,  appellants  entered  into  an  agree- 
ment with  one  T.  J.  Tyrell  for  the  sale  of  said  property  fbr 
the  sum  of  six  thousand  dollars,  and,  on  April  21,  1911,  pur- 
suant to  said  contract,  the  property  was  deeded  to  one  Barney 
Van  Buskirk. 

In  the  complaint  it  is  alleged:  "On  or  about  the  9th  day 
of  February,  1911,  and  while  said  plaintiff  was  in  possession 
of  said  real  property  under  said  contract  as  aforesaid  (the 
contract  of  February  13,  1909),  said  plaintiff  and  defend- 
ants entered  into  an  agreement  whereby  plaintiff  agreed  to 
cancel  and  rescind  the  said  contract  hereinabove  referred  to 
in  consideration  of  the  payment  to  plaintiff  by  defendants  of 
all  the  sums  of  money  paid  by  plaintiff  to  defendants,  to- 
gether with  the  sums  of  money  expended  by  said  plaintiff 
in  repairing  and  improving  said  real  property  amounting  in 
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all  to  the  sum  of  $2,870.00/'  and  the  complaint  prays  judg- 
ment in  that  amount 

In  their  answer  defendants  denied  that  they  entered  into 
the  agreement,  above  quoted,  to  pay  plaintiff  the  sum  of 
$2,870,  or  that  plaintiff  rescinded  the  contract  of  February 
13,  1909 ;  but  they  allege  that  the  payments  provided  for  in 
the  contract  of  October  22,  1910,  to  be  made  by  said  Traynor, 
were  never  made  by  him,  ^'and  at  the  expiration  of  the  time 
in  said  agreement  provided,  defendant  Casey  exercised  his 
right  and  declared  the  same  forfeited  and  null  and  void." 

The  court  found  that,  under  the  contract  of  February  13, 
1909,  plaintiff  entered  into  possession  of  the  property  and 
remained  therein  continuously  until  January  25,  1911,  and 
that  ''defendants  had  and  received  of  the  plaintiff,  under 
said  contract,  the  sum  of  $1,700.00.''  Finding  No.  5  is: 
"That  on  or  about  the  4th  day  of  March,  1910,  the  said  plain- 
tiff and  defendants  mutually  agreed  to  rescind  the  contract 
of  February  13,  1909."  There  are  similar  findings  as  to  the 
contracts  of  March  4,  1910,  and  May  23,  1910.  Respecting 
the  Tra3nior  contract,  of  October  22,  1910,  the  court  found 
"that  there  was  no  consideration  for  the  waiver  of  the  rights 
of  plaintiff  contained  in  said  contract"  and  "at  no  time  did 
the  defendants  or  dther  of  them  declare  a  forfeiture  of  any 
of  the  contracts  referred  to.  11.  That  in  the  month  of  De- 
cember, 1910,  the  plaintiff  delivered  the  keys  of  said  premises 
unto  said  defendants  at  their  request,  and  upon  their  promise 
to  repay  to  plaintiff  the  said  sum  of  $1,700.00  when  the  said 
premises  were  sold  by  said  defendants ;  and  that  the  plaintiff 
was  permitted  to  remain  in  possession  thereafter  until  on  or 
about  the  25th  day  of  January,  1913  (1911 1).  12.  That  said 
defendant,  Martin  Casey,  repeatedly  promised  to  repay  to 
plaintiff  all  monies  paid  by  plaintiff  under  said  contract,  as 
soon  as  the  said  premises  were  sold  by  said  defendant."  The 
court  also  found  that  the  cause  of  action  was  not  barred  by 
the  provisions  of  either  section  339,  subdivision  1,  or  section 
1668  of  the  Code  of  Civil  Procedure. 

Judgment  was  entered  in  favor  of  plaintiff  for  the  sum 
of  one  thousand  seven  hundred  dollars  and  defendants  appeal 
from  an  order  denying  their  motion  for  a  new  trial. 

Appellants  claim  that,  on  November  22,  1910,  thirty  days 
after  the  execution  of  the  tripartite  agreement  between 
Traynor  and  the  parties  to  this  suit,  "plaintiff's  right  to  the 
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property  terminated  by  his  own  agreement,"  and  that  what- 
ever he  paid  on  the  purchase  price  defendants  properly 
retained  as  liquidated  damages. 

Respondent  cites  Drew  v.  Pedlar,  87  Cal.  443,  [22  Am.  St. 
Rep.  257,  25  Pac.  749],  where  the  supreme  court  declared,  as 
stated  in  the  ^yUabus:  ''The  stipulation  in  the  contract  that 
the  purchase-money  paid  should  be  taken  as  liquidated  dam- 
ages for  the  breach  of  the  contract  by  the  purchaser  is  void 
under  sections  1670  and  1671  of  the  Civil  Code,  it  not  being 
impracticable  or  at  all  difficult  to  fix  the  actual  damage  to 
the  vendors,  the  measure  of  which  is  definitely  fixed  by  sec- 
tion 3307  of  the  Civil  Code  as  the  excess  of  the  agreed  price, 
if  any,  over  the  value  of  the  property  to  the  vendors.'* 

This  is  answered  by  appellants  by  citing  Olock  v.  Howard 
A  Wilson  Colony  Co.,  123  Cal.  1,  [69  Am.  St.  Rep.  17,  43 
L.  R.  A.  199,  55  Pac.  713],  where  the  case  of  Drew  v.  Pedlar 
is  distinguished  and  it  is  said :  ''Where  time  is  expressly  made 
of  the  essence  of  the  contract,  equity  will  not  ignore  the  pro- 
vision, for  equity  follows  the  law,  and  will  neither  make  a 
new  contract  for  the  parties  nor  violate  that  which  they  have 
freely  and  advisedly  entered  into."  But  the  court  also  said 
in  that  case:  "It  has  been  said  that  after  the  vendee's  breach 
the  vendor  may  agree  to  a  mutual  abandonment  and  rescis- 
sion, in  which  last  instance  and  in  which  alone,  the  vendee  in 
default  would  be  entitled  to  a  repayment  of  his  money."  It 
is  the  claim  of  respondent  that  this  quotation  is  exactly 
applicable  to  the  case  at  bar. 

The  transcript  of  the  testimony  is  far  from  satisfactory, 
though  probably  defendants  are  free  from  blame  in  the 
matter.  The  plaintiff  is  a  Chinese  and  testified  without  an 
interpreter.  His  testimony,  in  some  respects,  seems  confused, 
but  he  testified  that,  after  the  sale  of  the  property  to  Van 
Buskirk,  appellant,  Martin  E.  Casey,  many  times  promised 
to  pay  him  as  soon  as  he  received  the  purchase  money  from 
Van  Buskirk.  The  witness,  Traynor,  said  that  on  several  oc- 
easions  Casey  told  him  "he  would  do  right  with  Joe  Hay" 
and  "he  would  return  Joe  what  money  he  had  paid." 

Appellant,  Martin  E.  Casey,  testified  on  direct  examination 
that  he  agreed  to  pay  Joe  Hay  one  thousand  eight  hundred 
dollars  if  the  property  was  sold  for  eight  thousand  dollars 
and  "outside  of  that  I  know  of  no  promise  I  have  made 
to  Joe  Hay  to  repay  any  money  at  all."    On  cross-examina- 
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tion  he  said:  *'I  don't  remember  making  any  direct  promise 
at  alL  I  don't  remember  whether  I  made  a  promise  to  Joe 
Hay  in  the  month  of  February  or  the  month  of  March." 

We  think  the  trial  court  was  justified  in  finding:  ''That 
said  def  endanty  Martin  Casey,  repeatedly  promised  to  repay 
to  plaintiff  all  moneys  paid  by  plaintiff  under  said  contract^ 
as  soon  as  the  said  premises  were  sold  by  said  defendant/' 
and  also  in  finding  that  ''at  no  time  did  the  defendants  or 
either  of  them  declare  a  forfeiture  of  any  of  the  contracts 
referred  to." 

Appellants  claim  that  the  testimony  of  plaintiff  and  of 
Traynor  shows  that  any  promise  by  appellant,  Martin  B. 
Casey,  to  repay  plaintiff  was  made  in  November,  1910,  but 
it  is  clear  that  such  promises  were  made  at  a  later  time. 
Plaintiff  testified:  "Mr.  Casey  promised  to  pay  me  but  he 
never  paid  me  any.  I  asked  him  several  times  but  he  said 
the  man  didn't  pay  him  yet.  I  had  reference  to  Barney 
Van  Buskirk."  And  Traynor  testified:  "I  believe  I  talked 
with  Mr.  Casey  about  three  days  before  the  property  was 
actually  sold.  That  was  why  I  asked  him  if  he  sold  this 
property  would  he  do  right  by  Joe  Hay  and  he  said  he 
would." 

The  complaint  in  this  action  was  filed  February  6,  1913. 
As  the  sale  to  Van  Buskirk  was  made  on  the  twenty-first  day 
of  April,  1911,  the  statute  of  limitations  did  not  begin  to  run 
against  plaintiff  until  that  date. 

The  order  appealed  from  is  affirmed. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  iem.,  eoncurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  24,  1916.  Shaw,  J.,  dissented 
from  the  order  denying  a  hearing  in  the  supreme  court,  and 
on  July  24,  1916,  filed  the  following  opinion  thereon: 

SHAW,  J. — I  dissent  from  the  order  denying  a  rehearing 
in  the  supreme  court.  There  is  no  support  in  the  evidence 
for  the  finding  of  the  trial  court  "that  there  was  no  con- 
sideration for  the  waiver  of  the  rights  of  plaintiff  contained 
in  said  contract,"  meaning  the  contract  of  October  22,  1910, 
between  Martin  E.  Casey,  J.  Boss  Traynor,  and  the  plaintiff 
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Joe  Hay.  The  contract  itself  shows  a  valuable  consideration 
in  the  mutual  agreements  of  the  respective  parties.  (Otd- 
lagher  v.  EquitabU  G.  L.  Co.,  141  Cal.  699,  707,  [75  Pac. 
329] ;  SiddM  V.  Clark,  89  Cal.  321,  [26  Pac.  829].)  It  was 
a  complete  novation  and  a  settlement  of  all  previous  trans- 
actions and  obligations  between  Hay  and  Casey.  The  con- 
dition therein  stated  upon  which  the  money  was  to  be  paid 
to  Hay  never  happened  and  never  can  happen.  The  obliga- 
tion is  at  an  end.  Unless  it  has  suddenly  become  the  law 
that  contracts  made  freely  and  for  a  valuable  consideration 
do  not  fix  the  rights  of  the  parties  under  it,  the  decisions  of 
the  trial  court,  of  the  district  court  of  appeal  in  af3rming 
that  judgment^  and  of  this  court  in  denying  a  rehearing,  are 
erroneous. 


[dv.  No.  140S.    Seeond  AppeUate  District.— Maj  26,  1916.] 

JOHN     EDWARD     MORRIS,     Appellant,     v.     JOT    A. 
WINANS,  Respondent. 

SALft  ON  ExBGxrnoN— Yaliditt  or— Ebbob  in  Date  ov  Judoment.— An 
exeention  lale  of  real  propertj  is  not  Toid  as  against  a  purehaaer 
for  Talne  because  the  writ  of  execution  misstated  the  date  of  the 
judgment,  stating  the  date  of  a  first  judgment,  which  was  set  aside 
on  appeal,  instead  of  a  second  judgment,  being  in  all  other  par- 
ticulars regular  and  conforming  to  the  second  judgment,  properl/ 
stating  the  amount  thereof. 

ID^ — AiCENDMENT  OF  Wbits — ^PowxB  OF  OouBT. — The  power  of  courts 
to  amend  writs  issuing  from  them,  when  defective  or  irregular,  has 
long  been  exercised,  and  in  modem  times  with  increasing  frequency; 
nor  is  it  easy  to  prescribe  definite  limits  to  the  power;  and  it  is  also 
settled  that,  if  the  writ  be  amendable,  it  will  be  accorded  the  same 
effect  with  reference  to  acts  done  in  execution  of  it,  as  if  it  had 
been  amended. 

Id. — ^Yaliditt  or  Execution. — If  a  writ  of  execution  be  merelj  erro- 
neous— ^that  is  to  say,  voidable — a  sale  under  it  to  a  h(yna  fide  pur- 
chaser will  be  valid,  although  the  execution  be  afterward  set  aside; 
but  if  the  execution  be  irregular — that  is  to  say,  void — ^a  sale  under 
it,  even  to  a  bona  fide  purchaser,  will  also  be  void. 

to. — CBBTiriCATB  OF  SALE— Yaliditt  OF. — Where  a  certificate  of  sale 
by  the  sheriff  under  execution  declares  that  he  offered  the  prop- 
erty for  a  certain  sum,  although  the  provisions  of  the  code  rega' 
lating  the  matter  of  execution  sales  require  the  sheriff  to  offor  thr 
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property  to  the  Mglieet  bidder  at  publie  anetlon,  this  will  not  la- 
validate  the  tale  where  it  appears  upon  an  examination  of  the 
whole  document  that  there  are  ample  redtala  to  the  effect  that 
the  property  was  told  at  publie  auction  in  aecordanea  with  the 
statute,  and  that  the  purchaser  was  the  highest  bidder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Prank  R.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Hancock  &  Lawrence,  for  Appellant 
Haas  &  Dunnigan,  for  Respondent 

JAMES,  J. — ^Appeal  from  a  judgment  adverse  to  the  plain- 
tiff, and  from  an  order  denying  his  motion  for  a  new  triaL 

The  defendant  was  the  purchaser  at  sheriff's  sale  of  cer- 
tain real  property  described  in  plaintiff's  complaint  A 
certificate  of  sale  and  a  deed  were  issued  to  him  in  due  course. 
The  plaintiff  was  the  defendant  in  the  action  upon  the  judg- 
ment in  which  the  execution  was  issued.  The  first  judgment 
entered  in  that  action  was  vacated  on  appeal,  and  upon  a 
trial  being  had  after  reversal,  the  final  judgment  was  entered, 
which  was  one  for  restitution  of  premises  and  costs.  The 
judgment  which  was  set  aside  on  appeal  was  for  restitution 
and  possession  of  premises,  and  the  sum  of  $11.75,  costs.  The 
final  judgment  as  entered  thereafter  was  for  the  sum  of  one 
hundred  dollars  damages,  and  $89.62,  costs.  Through  error 
the  writ  of  execution  in  describing  the  judgment  upon  which 
it  was  issued  referred  to  the  date  of  the  first  judgment  instead 
of  the  last,  but  in  all  other  particulars  was  regular  and  eon- 
formed  to  the  second  judgment,  properly  stating  the  amount 
thereof,  etc.  No  motion  was  made  to  set  aside  the  execution 
because  of  any  irregularity,  and  the  certificate  of  sale  was  is- 
sued in  December,  1908.  This  action  was  commenced  in  Oc- 
tober, 1910,  the  prayer  being  that  the  plaintiff  have  judg- 
ment declaring  null  and  void  the  sheriff's  certificate  and 
deed. 

It  is  claimed,  first,  that  the  execution  sale  was  void  because 
in  the  writ  the  date  of  the  entry  of  judgment  was  misstated 
in  that  the  date  given  was  that  of  the  first  judgment  which  had 
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been  set  aside,  and  not  of  the  last  and  final  judgment  in  the 
action.  If  this  irregularity  rendered  the  writ  entirely  void, 
plaintiff  was  entitled  to  relief ;  otherwise  not  If  the  writ  was 
merely  irregular  and  subject  to  an  amendment,  the  plaintiff 
cannot  attack  it  in  this  way  as  against  the  defendant,  a  pur- 
chaser for  value.  In  the  case  of  O^Donnell  v.  Merguire,  131 
Cal.  527,  [82  Am.  St.  Rep.  389,  63  Pac.  84],  in  considering  the 
power  of  a  court  to  amend  writs,  it  is  said:  **The  power  of 
courts  to  amend  writs  issuing  from  them,  when  defective  or 
irregular,  has  long  been  exercised,  and  in  modem  times  with 
increasing  frequency ;  nor  is  it  easy  to  prescribe  definite  lim- 
its to  the  power  (1  Freeman  on  Executions,  sec.  63) ;  and  it 
is  also  settled  that,  if  the  writ  be  amendable,  it  will  be  ac- 
corded the  same  effect  with  reference  to  acts  done  in  execution 
of  it,  as  if  it  had  been  amended.  (1  Freeman  on  Executions, 
sec.  71b;  Hunt  v.  Laucks,  38  Cal.  372,  374,  [99  Am.  Dec. 
404].)"  In  Hunt  v.  Loucks,  cited  by  the  court  in  the  last- 
mentioned  case,  we  find  this  expression  of  the  established 
rule:  ''That,  as  a  general  rule,  an  execution  must  follow  the 
judgment,  and  conform  to  it,  and  that  if  it  varies  materially 
from  it,  it  will  be  set  aside,  or  quashed,  or  amended,  as  the 
case  may  be,  upon  the  motion  of  the  parties  to  it,  who  are 
prejudiced  by  the  error,  is  undoubtedly  true,  as  appears  by 
the  cases  cited  by  counsel.  .  .  .  We  understand  the  settled 
rule  to  be  that  if  the  execution  be  merely  erroneous — that  is 
to  say,  voidable — a  sale  under  it  to  a  hona  fide  purchaser  will 
be  valid,  although  the  execution  be  afterwards  set  aside ;  but 
if  the  execution  be  irregular — that  is  to  say,  void — a  sale 
under  it,  even  to  a  bona  fide  purchaser,  will  also  be  void." 
In  the  same  case  the  court,  speaking  to  the  question  of  a 
voidable  execution  as  distinguished  from  a  void  one,  says: 
''Nor  if  B,  who  is  bound  to  know  of  the  variance  between  the 
judgment  and  the  execution,  does  not  interpose  by  motion  for 
its  correction,  ought  he  to  be  allowed  to  question  the  title 
of  a  purchaser  under  it — ^it  may  be  years  afterward!  He  has 
a  remedy  by  motion  to  amend,  or  by  action  to  recover  the 
excess  of  the  levy  from  the  plaintiff  in  the  execution,  and 
the  clerk,  also ;  besides,  with  full  knowledge  of  all  defects,  he 
has  allowed  the  sheriff,  acting  as  his  agent  in  the  matter,  to 
sell,  and  the  purchaser  to  buy,  without  opening  his  lips,  and 
in  all  fairness  and  justice  to  the  latter,  he  must  keep  them 
closed  forever"  (citing  cases).    The  execution  in  this  case 

10  Oal.  App.— 87 
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was  defective  only  in  that  the  date  of  the  entry  of  judgment 
was  misstated ;  there  was  an  existing  valid  judgment  against 
the  defendant  at  the  time  of  its  issuance,  and  the  amount  of 
that  judgment  was  correctly  stated  in  the  writ;  there  was 
only  one  existing  judgment  and  that  judgment  would  appear 
by  an  inspection  of  the  record,  for  the  reference  as  given  in 
the  writ  referred  to  and  identified  the  case  in  which  the  final 
judgment  had  been  entered ;  it  was  the  same  case  in  which  the 
first  judgment,  entered  as  of  the  date  mentioned  in  the  execu- 
tion, had  been  made  and  afterward  vacated  on  appeal.  In 
Franklin  v.  Merida,  50  Cal.  289,  that  being  a  case  where  the 
execution  erroneously  recited  the  date  of  the  judgment,  the 
court  said :  "Nor  was  there  any  necessity  to  amend  the  writ  of 
execution,  for  though  it  erroneously  recited  that  the  judg- 
ment had  been  rendered  on  the  first  day  of  October,  1874,  still 
it  otherwise  correctly  referred  to  the  judgment  in  such  a 
manner  as  to  identify  it*'  V(m  Cleave  v.  Bucher^  79  Cal. 
600,  [21  Pac.  954],  was  a  case  wherein  the  writ  of  execution 
did  not  correctly  state  the  amount  of  the  judgment.  The 
court  there  said:  "If  amendable,  the  writ  was  not  void,  bat 
only  voidable,  and  should  have  been  served  and  returned  by 
the  sheriff.  (Freeman  on  Executions,  sec.  103;  Hibherd  v. 
Smth,  50  Cal.  511.)'*  In  Sproti  v.  Reid,  an  Iowa  case,  re- 
ported in  3  Q.  Greene,  489,  [56  Am.  Dec.  549],  a  similar  ques- 
tion was  considered  and  the  court  declared  its  conclusion  as 
follows:  "The  variance  between  the  date  of  the  judgment 
and  the  date  as  recited  in  the  execution  is  urged  as  sufficient 
to  invalidate  the  sale.  It  is  true,  as  a  genersd  rule,  that  the 
execution  must  pursue  and  be  warranted  by  the  judgment 
But  the  variance  complained  of  in  this  instance  is  one  that 
might  have  been  amended.  It  is  one  of  those  irregularities 
which  should  be  regarded  as  voidable  only,  and  we  consider 
it  not  enough  to  invalidate  the  sale  in  a  collateral  proceeding 
like  the  present.  The  execution  so  describes  and  identifies 
the  judgment  as  to  render  certain  the  authority  upon  which 
it  issued,  and  that  was  sufficient  to  invest  the  sheriff  with 
power  to  sell.'* 

As  a  ground  for  further  objection,  it  is  said  that  in  the  cer- 
tificate of  sale  the  sheriff  declared  that  he  had  offered  the 
property  for  the  sum  of  $236.55;  that  under  the  provisions 
of  the  code  regulating  the  matter  of  execution  sales  the  sheriff 
was  required  to  offer  the  property  to  the  highest  bidder  at 
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public  anction.  (Code  Civ.  Proc.,  sec.  694.)  It  is  true  that 
the  certificate  of  sale  issued  by  the  sheriff  did  contain  an  ex- 
pression such  as  that  described,  but  upon  an  examination  of 
the  whole  document  as  it  is  set  out  by  copy  in  the  transcript, 
we  find  ample  recitals  to  the  effect  that  the  property  was  sold 
at  public  auction  in  accordance  with  the  statute,  and  that 
Winans  was  the  purchaser  and  highest  bidder. 

We  find  no  error  in  the  judgment  and  no  sufficient  reason 
why  the  order  denying  a  new  trial  should  be  disturbed. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J^  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  24, 1916. 


[dr.  No.  1278.    Third  Appellate  DlBtrlet.— May  26,  1916.] 

JOE  SMITH,  Appellant^  y.  A.  M.  REIS,  Respondent 

Action  to  Establish  Intebsst  in  Stallion-^Ooniugtimg  Evidingb— 
Findings  Conclusivx. — In  an  action  to  recover  one-half  of  the 
proceeds  on  the  sale  of  a  stallion,  plaintiff  claiming  to  have  been 
a  tenant  in  common  with  the  defendant  of  the  stallion,  where  the 
evidence  is  eonfliciring  and  defendant's  testimony,  if  belieTed  by 
the  court,  was  sufficient  to  sustain  a  finding  in  his  favor,  it  will 
not  be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Solano 
County.    A.  J.  Buekles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  S.  Bell,  for  Appellant 

L.  G.  Harrier,  and  Harlow  V.  Greenwood,  for  Respondent 

ELLISON,  J.,  pro  tern. — The  plaintiff  alleges  in  his  com- 
plaint that  on  a  certain  day  he  and  the  defendant  were  the 
owners  as  tenants  in  common  of  a  certain  stallion  named. 
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He  alleges  that  defendant  has  sold  the  stallion  for  one  thou- 
sand five  hundred  dollars  and  has  not  accounted  to  him  for 
any  part  thereof,  and  asks  judgment  against  him  for  $750. 

The  defendant,  by  his  answer,  denies  that  plaintiff  ever 
owned  any  interest  in  the  stallion  and  alleges  that  he  was  the 
sole  owner  thereof. 

The  court  found  that  plaintiff  was  not,  and  never  had  been, 
the  owner  of  any  interest  in  the  stallion,  and  made  findings 
and  judgment  in  favor  of  the  defendant 

The  appeal  is  taken  solely  on  the  ground  that  the  evidence 
is  insufficient  to  support  the  findings. 

It  appears  that  the  plaintiff  and  defendant  are  both  Portu- 
guese, and  do  not  express  themselves  clearly  in  our  language, 
and  hence  the  testimony  is  somewhat  involved.  It  is  gath- 
ered from  the  record  that  the  plaintiff's  testimony  was  to 
the  effect  that  defendant  agreed  with  him  that  if  he  would 
pay  certain  expenses  that  had  been  incurred  in  the  care  and 
keeping  of  the  horse,  amounting  to  some  seventy  dollars  the 
horse  was  to  be  his.  He  paid  these  expenses  and  thereby 
became  the  owner  of  the  horse  but,  subsequently,  agreed  with 
the  defendant  that  if  he  would  pay  plaintiff  $115,  the  amount 
that  had  been  paid  out  by  plaintiff  on  account  of  the  horse, 
then  when  the  horse  was  sold  defendant  was  to  have  one-half 
of  the  price  he  might  be  sold  for. 

The  defendant  gives  an  entirely  different  version  of  the 
whole  transaction.  He  testifies  he  never  sold  the  plaintiff 
any  interest  in  the  stallion;  that  plaintiff,  as  a  friend,  did 
pay  certain  bills  due  for  the  care  and  keep  of  the  horse,  but 
that  all  this  was  paid  back  to  him.  Without  setting  out  his 
testimony,  it  is  sufficient  to  say  that  if  believed  by  the  trial 
court  it  was  entirely  sufficient  to  justify  the  finding  made. 
The  court  may  well  have  considered  the  improbabilities  of 
the  plaintiff's  statement  that  defendant  sold  him  a  stallion 
for  seventy  dollars,  which,  if  not  worth  it,  he  claims  was 
afterward  sold  for  one  thousand  five  hundred  dollars.  The 
trial  court,  in  summing  up  the  case,  said:  ''It  seems  to  me 
that  Mr.  Reis  has  made  a  statement  that  is  clear.  I  see  no 
reason  to  doubt  it;  and  there  are  some  things  in  the  other 
statement  that  do  not  seem  clear/' 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred* 
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[Ghr.  No.  1451.    Third  Appellate  DiBtrict.^Haj  26,  1010.] 

THE  PEOPLE,  etc.,  Bespondent,  v.  ELTON  R.  BAILEY 
et  al.,  Appellants. 

Qao  Wabbanto— Bight  to  Pubuo  OrnoE — Statuti  of  Limitationb.— 
A  giM>  warra$Uo  proceeding  proseeuted  bj  the  attomej-general  for 
the  purpoee  of  ousting  one  eharged  with  wrongfuHj  and  without 
authority  of  law  exereiaing  the  powers  of  a  public  office  is  not 
iimpfy  a  eivil  remedj,  but  one  wherein  the  interests  of  the  public 
are  involved,  and,  therefore,  lapse  of  time  eonstitutes  no  bar  to 
such  a  proceeding. 

Id. — JuDOMXNT — Scopi  OF  Bklixp. — ^In  such  a  proceeding  the  eourt  is 
authorised  bj  section  805  of  the  Ck>de  of  Civil  Procedure  to  pro- 
vide not  onlj  for  the  removal  of  the  defendant,  but  for  the  res- 
toration to  offljce  of  the  relator. 

Id. — ^BiOHT  TO  Office  of  Captain  of  Police  of  6am  Joss— I/Ack  of 
liAOHse. — ^In  a  quo  warranto  proceeding  to  detennine  the  right  to 
the  office  of  captain  of  police  of  the  citj  of  San  Jose,  the  relator 
eannot  be  said  to  be  guilt/  of  laches  by  reason  of  the  lapse  of 
time  between  his  ouster  and  the  bringing  of  the  proceeding,  where 
it  is  shown  that  in  the  meantime  he  had  brought  a  mandamui  pro- 
ceeding to  collect  his  salary,  which  was  finally  decided  against 
him  on  appeal  on  the  ground  that  before  a  judgment  could  be 
rendered  in  his  favor,  it  would  be  necessary  to  determine  his  right 
to  the  office,  and  the  present  action  was  begun  ninety  days  after 
the  final  disposition  of  such  mandamus  proceeding. 

Id. — ^Previous  Judgment  in  Prohibition  Pboceeding — Insufficient 
Estoppel. — In  such  a  proceeding  a  previous  judgment  rendered  in 
a  proceeding  in  prohibition  to  restrain  the  board  of  police  and  fire 
commissioners  from  trying  the  relator  upon  the  charges  preferred 
against  him,  is  not  sufficient  as  an  estoppel  to  prevent  the  deter- 
mination of  the  title  to  the  office,  where  such  former  judgment  sim- 
ply recited  that  the  board  had  passed  an  order  reorganizing  the 
police  force,  without  further  declaration  that  by  reason  of  such  re- 
organisation the  relator  had  been  discharged  from  the  force. 

Id.— Bbmoval  of  Police  Officers — Construction  of  Cbaeteb. — ^The 
provision  of  the  charter  of  the  city  of  San  Jose  that  a  police  officer 
can  only  be  removed  for  cause,  and  after  trial,  is  not  in  conflict 
with  section  16  of  article  XX  of  the  constitution, 

Ib^— Oath  of  Captain  of  Pouce.— A  captain  of  police  of  the  city  of 
San  Jose  is  a  member  of  the  police  force  of  such  city,  and  where 
he  takes  an  oath  at  the  time  of  his  appointment  to  the  force,  it  is 
mot  aaeeisary  that  he  shoiUd  again  take  an  oath  upon  promotion. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial 
John  E.  Richards,  and  W.  A.  Beasly,  Judges. 

The  facts  are  stated  iu  the  opinion  of  the  court. 

H.  L.  Partridge,  and  Earl  Lamb,  for  Appellanta 

U.  S.  Webb,  Attorney-General,  J.  0.  Black,  and  Black  A 
Clark,  for  Bespondent. 

ELLISON,  J.,  pro  <em.— This  is  an  information  in  the 
nature  of  quo  warranto  against  Elton  B.  Bailey  to  have  it 
determined  that  the  said  Bailey  has  unlawfully  intruded  into 
and  is  unlawfully  holding  the  position  or  office  of  captain  of 
police  of  the  city  of  San  Jose,  and  that  the  relator,  J.  N. 
Black,  is  such  captain  of  police  and  entitled  to  the  possession 
of  said  office  and  to  exercise  the  functions  thereof.  The  cily 
of  San  Jose,  by  permission  of  the  court,  filed  a  complaint  in 
intervention.  The  judgment  of  the  court  was  in  favor  of  the 
relator  and  against  the  defendant  Bailey  and  also  against  the 
intervener.  The  defendant  Bailey  has  not  appealed.  The 
intervener  brings  this  appeal  from  the  judgment,  and  also 
from  an  order  denying  its  motion  for  a  new  trial. 

The  general  features  of  the  case  may  be  made  to  appear 
from  the  following  outline:  The  relator,  J.  N.  Black,  in  1902, 
was  appointed  a  member  of  the  police  force  of  the  city  of 
San  Jose,  and,  in  1906,  was  advanced  to  the  position  of  cap- 
tain of  police.  July  22,  1908,  the  chief  of  police  of  said  city 
filed  charges  against  him  with  the  board  of  police  and  fire 
commissioners  (which  will  hereinafter  be  referred  to  as  the 
board)  alleging  that  he  had  violated  certain  provisions  of  the 
charter  of  the  city  and  asked  that  he  be  removed  from  office. 
Upon  the  filing  of  these  charges  the  board  made  an  order 
purporting  to  suspend  him  from  office  and,  at  the  same  time, 
appointed  the  defendant  Bailey  to  his  place.  Thereafter, 
on  July  22,  1908,  the  relator  began  a  suit  in  the  superior 
court  of  Santa  Clara  County,  against  said  board  and  the 
members  thereof,  to  obtain  a  judgment  prohibiting  said  board 
from  trying  him  upon  the  charges  so  preferred  against  him. 
Upon  the  filing  of  the  complaint  the  court  made  a  temporary 
order  restraining  said  board  from  trying  the  relator  upon 
said  charges   ''until  the   further  order  of  the  court,''  and 
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directed  the  defendants  to  appear  on  August  7, 1908,  to  show 
cause  why  they  should  not  be  absolutely  '' prohibited  from 
any  further  proceedings  in  said  matter/' 

On  August  26,  1908,  the  board  passed  the  following  resolu- 
lion  or  order:  ''That  in  order  to  keep  within  the  allowance 
made  for  the  maintenance  of  the  Police  Department  of  the 
City  of  San  Jose,  State  of  California,  by  the  Mayor  and 
Common  Council  of  said  City,  commencing  with  September 
ist,  1908,  the  members  of  said  Police  Department  be  a  Chief 
of  Police,  two  Captains  of  Police,  one  Detective,  two  Patrol 
Driyers  and  thirteen  Patrolmen.''  At  the  same  meeting 
D.  W.  Campbell,  who  had  been  one  of  the  captains  of  police 
up  to  that  time,  was  reappointed,  and,  in  place  of  the  rcdator, 
the  defendant,  E.  R.  Bailey,  was  appointed  captain  of  police. 

The  defendant's  answer  to  said  complaint  of  the  relator 
asking  for  a  writ  of  prohibition  was  not  filed  until  November 
18,  1908,  and  in  it  was  incorporated  the  above  order  accom- 
panied by  the  allegation  that  by  reason  thereof  the  relator 
was  ''removed  and  discharged  from  and  as  a  member  of  said 
police  force  of  the  city  of  San  Jose." 

Upon  the  trial  of  said  prohibition  suit  the  court  entered 
a  judgment  permanently  prohibiting  the  board  from  trying 
the  petitioner  (relator  herein)  upon  said  charges. 

After  the  appointment  of  the  defendant  Bailey  as  captain 
of  police,  the  relator  began  mandamus  proceedings  against  the 
board  to  collect  his  salary  as  captain  of  police,  on  the  theory 
that  he  had  never  been  legally  removed  from  such  office  and 
was  still  entitled  to  its  emoluments.  Judgment  was  rendered 
in  his  favor  by  the  trial  court,  but,  upon  appeal,  was  reversed 
by  the  appellate  court,  and  petition  for  hearing  by  the 
supreme  court  denied  December  23,  1911. 

This  information  in  the  nature  of  quo  warranto  was  filed 
on  the  twenty-third  day  of  March,  1912,  and  after  a  trial 
a  judgment  was  rendered  therein  on  the  sixteenth  day  of 
July,  1913.  In  and  by  said  judgment  it  was  determined 
"that  J.  N.  Black,  since  a  time  prior  to  July  22,  1908,  has 
been  and  now  is  the  duly  appointed  and  qualified  captain  of 
police  of  the  police  department  of  the  city  of  San  Jose,  and 
that  he  was  illegally  removed  from  said  office  by  the  orders 
of  the  board.  .  .  .  That  the  defendant,  since  the  making  of 
said  orders,  has  wrongfully  and  unlawfully  intruded  into, 
usurped  and  held  said  office  and  still  wrongfully  and  unlaw- 
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fully  intrades  into,  usurps  and  holds  said  office."  That 
plaintiff  be  reinstated  in  said  office  and  the  defendant 
excluded  therefrom. 

From  the  judgment  last  referred  to  this  appeal  is  prose- 
cuted. Other  facts  will  be  more  fully  stated  in  the  discussion 
of  the  points  as  they  are  taken  up. 

1.  Appellant  claims  that  the  action  is  barred  by  the  proiri- 
sions  of  the  statute  of  limitations. 

In  McPhail  y.  People,  160  HL  77,  [52  Am.  St  Rep.  306, 
43  N.  B.  382],  it  is  said:  ''We  do  not  consider  this  quo  war- 
ramto  proceeding,  prosecuted  by  the  state's  attorney,  for  the 
purpose  of  ousting  one  charged  with  wrongfully  and  without 
authority  of  law  exercising  the  office,  jurisdiction  and  powers 
of  a  police  magistrate,  as  simply  a  civil  remedy,  for  the  pro- 
tection of  private  rights  only.  Police  magistrates  are  public 
officers,  that  are  provided  for  in  the  constitution  of  the  state; 
and  by  that  instrument  the  judicial  powers  of  the  state  are, 
in  part,  vested  in  them.  The  office  of  police  magistrate  is 
one  in  which  the  state  and  the  general  public  have  a  deep 
interest,  and  the  jurisdiction  attached  to  it  is  uniform  with 
that  belonging  to  the  office  of  justice  of  the  peace.  It  is  a 
matter  of  public  concern  to  the  people  of  the  state,  and 
against  their  peace  and  dignity,  that  any  one  should  unlaw- 
fully, and  without  authority  of  right,  exercise  the  jurisdiction, 
powers  and  functions  of  such  office,  and  also  a  matter  of 
interest  to  the  state  and  to  the  general  public  that  more  per- 
sons than  the  law  authorizes  are  acting  as  police  magistrates. 
In  this  country  the  rule  is  that  the  attorney  general  or  state's 
attorney  may  file  the  information  in  behalf  of  the  people^ 
where  the  interests  of  the  general  public  are  involved,  at  any 
time,  and  that,  in  conformity  with  the  maxim,  *  Nullum  tem- 
pus  occiurrit  regi/  lapse  of  time  constitutes  no  bar  to  the 
proceeding."  (High  on  Extraordinary  Legal  Remedies,  see. 
621 ;  Commonwealth  v.  Allen,  128  Mass.  308.) 

In  High  on  Extraordinary  Legal  Remedies,  section  621,  it 
is  said:  ''In  the  absence  of  any  statutory  period  of  limita- 
tion, it  is  held  in  this  country  that  the  attorney-general  may 
file  the  information  in  behalf  of  the  people  at  any  time, 
and  that  lapse  of  time  constitutes  no  bar  to  the  proceeding." 

We  are  of  the  opinion  that  the  established  rule  of  law,  as 
to  the  statute  of  limitations  and  its  bearing  upon  cases  of  this 
character,  is  correctly  stated  in  the  quotations  above  made  and 


Digitized  by 


Google 


May,  1916.]  Pboplb  v.  Bailbt.  585 

"that  the  attorney  general  may  file  the  information  on  behalf 
of  the  people  at  any  time,  and  that  lapse  of  time  constitutes  no 
bar  to  the  proceeding/'  The  law,  in  thus  permitting  the  at- 
torney-generaly  either  upon  his  own  information  or  upon  the 
information  of  a  private  party,  to  file  an  information  at  any 
time  against  one  who  has  unlawfully  intruded  into  and  is  hold- 
ing a  public  office,  does  not  place  the  courts  or  private  parties 
in  much  danger  of  having  to  deal  with  stale  claims.  The  ao-. 
tion  can  only  be  brought  with  the  consent  and  permission  of  < 
the  attorney-general  of  the  state,  and,  it  is  to  be  assumed,  he' 
will  not  permit  the  institution  of  such  a  suit,  if  by  reason 
of  a  great  lax»e  of  time  the  daim  has  become  stale,  or  for 
any  other  reason  the  state  has  ceased  to  have  a  present  interest 
in  it  (See  State  v.  Pawtuxei  Turnpike  Co.,  8  B.  I.  521,  [94 
Am.  Dee.  123]  ;  State  v.  Port  of  TiUamook,  62  Or.  832,  [Ann. 
Gas.  19UG,  483,  124  Pac.  637].) 

2.  The  judgment  in  this  case  orden  that  the  defendant  be 
removed  and  excluded  from  the  office,  and  that  the  relator  be 
reinstated  therein  and  permitted  to  perform  its  duties,  and 
counsel  for  appellant,  in  his  closing  brief,  says:  ''We  wish  to 
repeat  that  it  is  one  thing  to  oust  Bailey  from  office  and  quite 
a  different  thing  to  place  Black  therein.  So  far  as  the  resto- 
ration of  Black  to  office  is  concerned  (leaving  out  of  considera- 
tion for  the  moment  the  removal  of  Bailey),  this  is  nothing  in 
the  world  but  an  application  for  a  writ  of  mandate.  That  the 
statute  would  run  against  this  writ  is  unquestioned.*' 

It  was  decided,  in  Black  v.  Board  of  Police  Commrs.,  17  Cal. 
App.  810,  314,  [119  Pac.  674] :  "When  there  is  an  actual  in- 
cumbent of  an  office,  holding  his  position  and  exercising  its 
functions  under  color  of  right,  mandamus  will  not  lie  to  a 
state  auditor  to  compel  him  to  audit  the  claim  of  another  per- 
son for  the  salaiy  of  the  office.  In  such  case  it  is  sufficient* 
objection  to  relief  by  mandamus  that  a  conflict  of  title  is  pre- 
sented, which  can  be  determined  only  by  proceedings  in  quo 
warranto,  and  the  auditor  himself  has  no  power  to  inquire  into 
the  regularity  of  the  commission  issued  for  the  office,  or  to  de- 
termine the  disputed  title."  So,  if  counsel's  point  is  well 
taken  that  so  far  as  the  restoration  of  Black  is  concerned  this 
is  nothing  but  an  application  for  a  writ  of  mandate ;  then  he 
should  be  defeated  regardless  of  the  pleas  of  the  statute  of 
limitations,  for  it  has  already  been  decided  that  his  right  to 
the  office  cannot  be  adjudicated  in  such  a  proceeding. 
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The  relief  granted  Black  by  this  judgment  is  the  relief  that 
the  code  expresaly  providcB  may  be  granted  in  quo  warranto 
proceedings,  and  the  court  is  not  prepared  to  hold  that  the  ac- 
tion is  not  barred  in  so  far  as  it  is  a  proceeding  to  oust  Bailey 
from  the  office,  but  that  it  is  barred  in  so  far  as  it  reinstates 
Black  therein.  By  section  805  of  the  Code  of  Civil  Procedure 
it  is  provided:  "In  every  such  action  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon  the  right 
of  the  party  so  alleged  to  be  entitled,  or  only  upon  the  right 
of  the  defendant,  as  justice  may  require." 

Until  the  rights  of  Bailey  to  the  office  had  been  determined 
adversely  to  his  claim  in  quo  UHirrawto  proceedings.  Black 
could  bring  no  independent  action  or  proceeding  looking  solely 
to  his  restoration  to  it.  And  the  legislature  very  wisely  pro- 
vided that  the  rights  of  the  one  thought  to  be  holding  the  office 
unlawfully,  and  of  the  one  claiming  to  be  entitled  to  it,  might 
be  adjudicated  in  one  and  the  same  suit.  As  the  only  pro- 
ceeding Black  could  institute  to  regain  the  office  was  an  in- 
formation in  the  nature  of  quo  warranto,  and  as  such  action 
is  not  barred,  the  part  of  the  judgment  reinstating  Black  in 
the  office  is  relief  properly  granted  to  him. 

The  cause  of  action  set  forth  in  the  information  not  being 
barred,  the  court  was  not  restrained,  by  any  statute  of  limi- 
tations, from  granting  all  the  relief  that  the  law  expressly  de- 
clares may  be  granted  in  such  an  action. 

3.  The  case  does  not  show  laches  on  the  part  of  the  state  or 
on  the  part  of  the  relator  barring  relief. 

Laches  has  been  thus  defined  by  our  supreme  court :  "While 
the  words  'laches'  and  'acquiescence'  are  often  used  as  similar 
in  meaning,  the  distinction  in  their  import  is  both  great  and 
important.  Laches  import  a  merely  passive,  while  acquies- 
cence implies  active,  assent;  and  while,  when  there  is  no  statu- 
tory limitation  applicable  to  the  case,  courts  of  equity  would 
discourage  laches,  and  refuse  relief  after  great  and  unex- 
plained delay,  yet,  when  there  is  such  a  statutory  limitation, 
they  will  not  anticipate  it,  as  they  may  when  acquiescence  has 
existed.  Laches,  in  fact,  amount  only  to  that  inferior  species 
of  acquiescence  described  in  the  following  terms  by  Lord 
Kindersley,  in  Rochdale  etc.  Co.  v.  King,  2  Sim.,  N.  S.,  89 
[61  Bug.  Reprint,  270] :  *Mere  acquiescence  (if  by  acqui- 
escence is  to  be  understood  only  abstaining  from  legal  pro- 
ceedings) is  unimportant;  where  one  party  invades  the  right 
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of  another,  that  other  does  not  in  general  deprive  himself  of 
the  right  of  seeking  redress  merely  because  he  remaina  passive, 
unless,  indeed,  he  continues  inactive  so  long  aa  to  bring  the 
case  within  the  purview  of  the  statute  of  limitations.  *  **  (Lux 
V.  Haggin,  69  Cal.  255,  270,  [10  Pac.  674].) 

Nothing  appears  in  the  conduct  of  the  rdator  since  August, 
1908,  that  savors  at  all  of  laches  as  above  defined.  No  delay 
is  shown  in  asserting  his  rights,  and  the  lapse  of  time  be- 
tween his  attempted  ouster  and  the  bringing  of  this  proceed- 
ing is  fully  and  satisfactorily  explained  and  excused.  In 
addition  to  the  prohibition  suit  above  referred  to  he  began 
mandamus  proceedings  to  collect  his  salary.  This  proceeding 
was  finally  decided  against  him  on  the  ground,  distinctly 
stated,  that,  before  a  judgment  could  be  rendered  in  his  favor 
for  his  salary,  it  would  be  necessary  to  determine  his  right  to 
the  office,  and  that  this  could  not  be  done  in  a  mandumtis  pro- 
ceeding while  another  was  occupying  the  office,  performing  its 
duties  and  claiming  the  right  so  to  do.  The  present  action 
was  begun  within  ninety  days  after  the  final  disposition  of  the 
mandamus  proceeding.  The  record  shows  that  relator  has  at 
all  times  been  actively  asserting  his  right  to  the  office,  and, 
while  it  was  finally  decided  that  he  had  mistaken  his  remedy, 
it  may  not  be  said  that  his  conduct  shows  ''passive  assent" 
to  the  conduct  of  the  board  or  city  or  defendant  and  negatives 
all  idea  of  unexcused  delay. 

The  following  finding  of  the  trial  court  is  abundantly  sup- 
ported by  the  record:  "That  the  relator  has  at  all  times  pro- 
ceeded diligently  to  have  the  title  to  the  said  office  and  posi- 
tion of  captain  of  police  determined,  and  that  all  the  foregoing 
proceedings  taken  on  his  part  were  of  great  expense  to  him 
and  were  all  taken  in  good  faith  under  the  belief  that  he  was 
proceeding  properly  to  have  the  title  to  said  office  and  position 
regularly  determined  and  tried,''  and  effectually  disposes  of 
the  claim  of  laches. 

4.  The  board,  in  its  answer  to  the  suit  brought  by  the  relator 
against  it  to  obtain  a  writ  prohibiting  it  from  trying  him 
upon  the  charges  preferred  against  him,  pleaded  as  a  defense 
that  since  the  commencement  of  the  action  it  had  reduced  the 
number  of  the  police  force,  and  that  relator  herein  ''was,  be- 
cause of  the  reduction  in  the  said  police  force,  removed  and 
discharged  from  and  as  a  member  of  said  police  force  of  the 
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city  of  San  Jose/'  Upon  the  conclusion  of  the  trial  of  said 
action  findings  were  waived  and  judgment  rendered  prohibit- 
ing the  board  from  at  all  trying  the  petitioner  on  said  charges 
that  had  been  preferred  against  him.  Said  judgment  con- 
tained, in  the  recitals  thereof,  the  following:  ''Since  the  issu- 
ance of  said  interlocutory  writ  said  board  have  on  the  26th 
day  of  August,  1908,  passed  an  order  reorganizing  the  police 
force  of  the  city  of  San  Jose,  and  thereby  estopping  themselves 
from  trying  plaintiff  on  said  charges,  and  on  that  ground.  It 
is  ordered,''  etc. 

Ab  to  the  effect  of  this  recital  and  judgment:  C!ounsel  for 
appellant  takes  the  position  that  it  decides  that  Black  was 
properly  and  legally  removed  from  the  police  force  by  the 
order  of  August  26, 1908,  and  was  no  longer  a  member  thereof, 
and  that  said  judgment  is  a  final  determination  of  that  quea- 
tion  and  estops  the  parties  from  investigating  it  in  this  action; 
while  counsel  for  respondent  claims  "The  judgment  in  the 
prohibition  case  finally  and  conclusively  determined  relator's 
title  to  the  office  of  captain  of  police. "  Is  either  of  these  posi- 
tions tenable  t 

A  judgment  rendered  in  another  action  between  the  same 
parties  may,  when  pleaded,  be  viewed  in  two  aspects:  1.  As 
''a  final  determination  of  the  rights  of  the  parties  in  the  ac- 
tion or  proceeding"  (Code  Civ.  Proc,  sec.  577),  and,  2.  As 
an  adjudication  of  certain  questions  that  may  have  been  put 
in  issue,  tried  and  decided.  The  judgment  in  this  case  was  a 
final  adjudication  that  the  board  had  no  right  to  and  should 
not  try  the  relator  upon  the  charges  that  had  been  presented 
against  him.  We  assume  that  it  is  pleaded  in  this  action  by 
the  appellant  for  the  purpose  of  showing  that  in  the  former 
action  the  mixed  question  of  law  and  fact  of  whether  respond- 
ent had  been  legally  removed  from  the  office  was  put  in  issue; 
was  tried  and  decided  against  J.  N.  Black,  the  respoikdent  in 
this  action ;  that,  having  thus  once  been  put  in  issue  in  an  ac- 
tion between  the  same  parties,  the  question  cannot  again  be 
litigated  between  them. 

The  law  upon  this  matter  is  clearly  stated  in  Oreen  v. 
Thorinion,  130  Cal.  482,  [62  Pac.  750],  wherein  (quoting  from 
Sovihem  Pacific  B.  B.  Co.  v.  UrUted  States,  168  U.  S.  1  [42 
L.  Ed.  355,  18  Sup.  Ct.  Rep.  18]),  it  is  said:  "The  general 
principle  announced  in  numerous  cases  in  this  court  is  that 
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the  right,  question,  or  f act>  definitely  put  in  issue  and  directly 
determined  by  the  court  of  competent  jurisdiction  as  a  ground 
of  recovery,  cannot  be  contested  in  a  subsequent  suit  between 
the  same  parties  or  their  privies.'* 

Section  1911  of  the  Code  of  Civil  Procedure  provides: 
''That  only  is  deemed  to  have  been  adjudged  in  a  former  judg- 
ment which  appears  upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  included  therein  or 
necessary  thereto.'* 

In  Bussell  v.  Place,  94  U.  S.  606,  [24  L.  Ed.  214],  it  is  said: 
"It  is  undoubtedly  settled  law  that  a  judgment  of  a  court  of 
competent  jurisdiction  upon  a  question  directiy  involved  in 
one  suit,  is  conclusive  as  to  that  question  in  another  suit  be- 
tween the  same  parties.  But  to  this  operation  of  the  judg- 
ment it  must  appear,  either  upon  the  face  of  the  record  or  be 
shown  by  extrinsic  evidence,  that  the  precise  question  was 
raised  and  determined  in  the  former  suit.  If  there  be  any 
uncertainty  on  this  head  in  the  record — as,  for  example,  if  it 
appear  that  several  distinct  matters  may  have  been  litigated, 
upon  one  or  more  of  which  the  judgment  may  have  passed, 
without  indicating  which  of  them  was  thus  litigated,  and  upon 
which  the  judgment  was  rendered — ^the  whole  subject  matter 
of  the  action  will  be  at  large,  and  open  to  a  new  contention, 
unless  this  uncertainty  be  removed  by  extrinsic  evidence  show- 
ing the  precise  point  involved  and  determined.  If  upon  the 
face  of  the  record  anything  is  left  to  conjecture  as  to  what 
was  necessarily  involved  and  decided,  there  is  no  estoppel  in 
it  when  pleaded,  and  nothing  conclusive  in  it  when  offered  in 
evidence."  *'An  estoppel  cannot  be  created  by  mere  argu- 
ment."    (Freeman  on  Judgments,  sec.  258.) 

With  these  settied  principles  of  law  before  us,  we  proceed 
to  analyze  the  situation  a  littie  more  closely. 

1.  A  finding  by  the  court  that  the  board  had  removed  the 
relator  from  office  was  not  necessary  in  order  to  render  the 
judgment  that  was  rendered.  ''It  is  allowable  to  reason  back 
from  a  judgment  to  the  basis  on  which  it  stands,  upon  the  ob- 
vious principle  that  where  a  conclusion  is  indisputable  and 
eould  have  been  drawn  only  from  certain  premises,  the  prem- 
ises are  equally  conclusive  and  indisputable  with  the  conclu- 
sion. But  such  an  inference  must  be  inevitable,  or  it  cannot 
be  drawn."    (Freeman  on  Judgments,  sec  257.)    The  judg- 
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ment  oould  well  have  been  rendered  on  a  view  taken  by  the 
trial  judge  that  the  charges  were  insufiScient  in  substance  or 
in  legal  effect  to  justify  a  trial.  It  could  have  founded  its 
judgment  on  the  theory  entertained  by  it  that  the  affidavit 
filed  by  petitioner  stated  grounds  for  relief,  and  that  its  alle- 
gations had  been  established  by  the  evidence.  Hence  an  im- 
plied finding  by  the  court  that  the  defendant  had  been  re- 
moved from  office  was  not  necessary  to  the  judgment.  If  it 
was,  then  it  follows  that  the  complaint  did  not  state  facts  en- 
titling plaintiff  to  relief  by  way  of  a  judgment  of  prohibition 
because  it  contained  no  reference  to  the  order  of  August  26, 
1908.  Nor  does  the  recital  in  the  judgment  show  tiiat  the 
court  determined,  either  expressly  or  impliedly,  that  the  re- 
lator had  been  removed  and  was  no  longer  an  officer  of  the 
municipality.  The  judgment  recites  that  the  board,  "on 
August  26, 1908,  passed  an  order  reorganizing  the  police  force 
of  the  city  of  San  Jose/'  This  is  the  extent  of  the  recital  as 
to  what  was  done.  For  the  former  judgment  to  be  an  estoppel 
upon  the  question  as  to  whether  the  relator  has  been  legally 
removed  from  his  office,  the  court,  in  addition  to  the  above 
recital,  should  have  found  that  by  reason  of  said  reorganiza- 
tion by  the  board  the  relator  has  been  discharged  from  the 
police  force,  that  the  acts  of  the  board  legally  had  that  effect^ 
and  that  he  was  no  longer  a  member  thereof.  A  mere  recital 
or  finding  that  the  police  force  had  been  reorganized  falls 
far  short  of  a  finding  that  the  relator  had  been  legally  dis- 
missed from  the  police  force.  In  said  recital  the  court  »lso 
states  that  by  its  acts  the  board  had  estopped  ''themselvei 
from  trying  plaintiff  on  said  charge,"  and  this  is  claimed  as 
a  final  adjudication  that  he  was  no  longer  a  member  of  the 
force. 

That  the  court  did  not  intend  by  the  use  of  the  word  "es- 
topped" to  find  that  relator  was  no  longer  a  member  of  the 
force  is  apparent  from  the  whole  situation,  and  from  the  judg- 
ment of  prohibition  that  followed.  The  words  are  more  in 
the  nature  of  a  reason  advanced  by  the  court  why  relator 
should  have  the  judgment  prayed  for  and  which  was  awarded 
to  him.  '^The  effect  of  a  judgment  as  res  adjudicata  is  not 
limited  or  enlarged  by  the  reasons  given  by  the  court  for  its 
rendition."  {Davis  v.  MUlaudoriy  17  La.  Ann.  97,  [87  Am. 
Dec.  517].)  **With  the  process  of  reasoning  by  which  the 
court  reached  its  conclusion  we  have  nothing  to  do."     (/n  r$ 


Digitized  by 


Google 


May,  1916.]  Pboplb  v.  B^lilbt,  591 

Kingsley,  93  Cal.  576,  [29  Pac.  244].)  We  conclude  that  the 
relator  la  not  estopped  by  said  judgment  from  prosecuting 
this  action. 

5.  Counsel  calls  attention  to  section  16  of  article  XX  of  the 
constitution  wherein  it  is  provided  that  if  the  term  of  an  offi- 
cer is  not  provided  for  in  the  constitution  it  may  be  declared 
by  law,  and  if  not  so  declared  he  shall  hold  his  position  at  the 
pleasure  of  the  appointing  power,  and  argues  that  if  the 
charter  did  not  fix  the  term  of  a  captain  of  police  by  stating 
the  definite  number  of  years  of  such  term  (and  this  the  charter 
does  not  do),  then,  under  the  above  constitutional  provision, 
he  would  hold  at  the  pleasure  of  the  board  and  it  could  dis- 
charge him  at  any  time;  and  that  the  provision  in  the  charter 
that  he  could  only  be  removed  for  cause,  and  after  trial,  is  in 
conflict  with  said  constitutional  provision. 

The  charter  of  the  city  of  San  Jose  is  not  a  law  passed  by 
the  municipality.  It  is  a  law  of  the  state,  having  the  same 
force  and  effect  as  a  law  directly  enacted  by  the  legislature, 
and  must  be  ''upheld  unless  it  is  clearly  shown  to  have  been, 
at  the  time  of  its  enactment,  repugnant  to  and  inconsistent 
with  the  then  existing  fundamental  law.''  {Stem  v.  City 
Council,  25  Cal.  App.  685,  [145  Pac.  167].)  When  the  char- 
ter of  the  city  of  San  Jose  became  a  law,  subdivision  3  of  see- 
tion  8^  of  article  XI  of  the  constitution  provided  that  it 
should  be  competent  in  all  charters  framed  under  the  author^ 
ity  of  section  8,  article  XI,  to  provide  ''For  the  constitutioi:^. 
regulation,  compensation  and  government  ...  of  the  munici^. 
pal  police  force."  This  language  is  broad  enough  to  embraot 
provisions  in  a  charter  fixing  the  personal  qualifications  of  the 
members  of  the  police  force,  the  time  they  may  serve,  and  the 
manner  and  conditions  of  their  removal,  and,  if  express  au- 
thority from  the  constitution  is  needed  for  the  provision  in 
the  charter,  that  members  of  the  police  force  can  only  be  n»- 
moved  for  cause  and  after  trial,  it  is  found  in  the  above 
provision. 

6.  The  point  is  made  that  it  does  not  appear  that  relator 
ever  had  a  commission  issued  to  him  "as  captain  of  police 
and  never  subscribed  or  took  an  oath  of  office  as  such." 

A  captain  of  police  is  a  member  of  the  police  force  of  the 
city.  (Sec.  6,  art.  X,  of  the  charter.  Stats.  1897,  p.  625.)  At 
the  time  of  his  appointment  to  the  police  force  of  the  city  he 
XoA  and  subscribed  the  requisite  oath.    It  was  not  contem- 
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plated  that,  with  every  change  in  hia  position  on  the  force, 
by  promotion  or  otherwise,  he  should  again  take  and  sabseribe 
an  oath  as  such  member  of  the  police  force. 

7.  The  charter  of  the  city  of  San  Jose  provides  that  officers 
of  the  police  force  shall  retain  their  positions  during  good 
behavior  and  efficiency,  and  shall  not  be  removed  except  for 
cause,  and  provides  that  in  any  case  for  removal  for  caoae 
there  shall  be  a  trial  had  after  notice.  Additionally  to  show 
that  the  relator  could  only  be  removed  after  a  trial  had  and 
an  order  of  removal  made,  we  quote  the  following  from  the 
opinion  in  Bannerman  v.  Boyle,  160  Cal.  205:  ''The  doctrine 
that  an  officer  can  be  removed  only  upon  notice,  and  after  a 
hearing,  where  the  tenure  of  his  office  is  during  good  behavior, 
or  until  removal  for  cause,  or  for  a  definite  term,  subject  to 
be  removed  for  cause,  may  be  regarded  as  settled  law  in  this 
country."  It  is  conceded  that  the  relator  was  never  thus 
removed. 

8.  The  order  of  suspension  made  upon  the  filing  of  the 
charges  against  the  relator  was  only  temporary  in  character, 
and  its  force  and  effect  ended  with  the  final  judgment  of  the 
court  prohibiting  the  board  from  trying  him  thereon. 

9.  Ab  to  his  removal  from  office  by  virtue  of  the  purported 
order  of  the  board  reducing  the  number  of  the  police  f oree, 
the  courts  upon  abundant  evidence,  made  the  following  find- 
ing :  ''That  the  aforesaid  action  of  the  board  and  the  adoption 
of  the  aforesaid  orders  and  resolutions  were  all  wholly  in  bad 
faith  and  solely  for  the  purpose  of  ousting  the  relator  from 
his  said  office  and  position  and  depriving  him  thereof  without 
a  hearing  or  trial  of  any  kind  and  for  the  purpose  of  giving 
to  Elton  B.  Bailey  the  office  and  position  of  the  relator." 
That  said  orders  were  not  a  reorganization  in  any  particular, 
so  far  as  covered  captains  of  police;  that  it  intended  all  the 
time  that  the  department  should  consist  of  two  captains  of 
police  with  precisely  the  same  duties  of  office  that  theretofore 
existed,  and  such  orders  did  not  change  or  modify  the  office 
of  captain  of  police,  but  were  made  for  the  purpose  of  evad- 
ing and  avoiding  the  requirements  of  the  charter,  which  ac- 
corded to  relator  the  right  to  hold  hia  office  until  accusations 
were  made  against  him  and  regularly  tried. 

As  the  findings  of  the  court  are  supported  by  the  evidence, 
the  judgment  by  the  findings,  and  as  no  reversible  error  ap- 
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pears  in  the  record,  it  follows  that  the  judgment  and  order 
should  be  and  they  are  afiSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  coneurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  25, 1916. 


[Chr.  No.  197a    Bewnd  Appellate  Distriet.— Maj  27,  1910.] 

LEO  B.  GASEILL,  Administrator  of  the  Estate  of  Albert 
Kolb,  Deceased,  Appellant,  v.  PACIFIC  ELECTRIC 
BAILWAT  COMPANY  (a  Corporation),  Respondent. 

NaeuosNGs— >Attempt  to  Boabd  Movimq  Tbaim— ^SoNTUBuroaT  Nio- 
UOBNGB. — One  who  attempts  to  board  an  electrie  car  while  it  is 
moving  at  the  rate  of  nine  to  ten  miles  per  hour,  is  guilty  of 
eontributory  negligence  which  wm  defeat  a  recovery  of  damages 
for  injuries  received  by  him,  even  though  the  defendant  is  guilty 
of  negligence  in  the  operation  of  the  train. 

Id. — ^BiOHT  or  Coxtbt  to  Takb  Cask  fboic  Jury. — ^The  court  is  author- 
ised to  take  the  case  from  the  jury  when,  upon  the  whole  evidence, 
were  a  verdict  returned  in  favor  of  the  plaintiff,  the  eourt  would 
feel  impelled  to  set  it  aside  as  unsupported  by  the  evidence. 

Id^ — Motion  for  New  Trial — ^iNsumcixNT  Showing. — It  is  held  that 
the  affidavits  presented  on  the  motion  for  a  new  trial  in  this  case 
were  insufficient  to  warrant  the  granting  of  the  motion. 

lAri— DnsCTED  Verdict — ^Visws  or  Jxtry  Immateriai<. — Where  the  eourt 
directs  the  verdict  of  the  jury  it  is  immaterial  whether  the  jurors 
agree  with  the  eourt  or  not. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Oeorge  D.  Murray,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  O.  Graves,  for  Appellant 

J.  W.  McEinley,  and  A.  W.  Ashbum,  Jr.^  for  Respondent 

so  OaL  App.— SS 
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JAMES,  J. — Plaintiff,  as  the  administrator  of  the  estate  of 
Albert  Eolb,  deceased,  brought  this  action  to  recover  damages 
on  account  of  the  death  of  said  Eolb,  alleged  to  have  been 
caused  bj  the  negligent  acts  of  the  defendant  corporation.  At 
the  conclusion  of  all  of  the  testimony  the  trial  judge  directed 
a  verdict  to  be  returned  for  the  defendant.  The  judgment, 
which  in  effect  wajs  that  of  a  nonsuit,  was  thereupon  entered. 
Subsequently  plaintiff  made  a  motion  for  a  new  trial,  which 
was  denied.  This  appeal  was  then  taken  from  the  judgment 
as  entered  and  from  the  order  denying  the  motion  mentioned. 
The  appeal  is  presented  on  a  statement  of  the  case. 

In  September,  1911,  defendant  as  a  railway  corporation  was 
engaged  in  operating  between  the  city  of  Los  Angeles  and  the 
towns  of  Santa  Monica,  Ocean  Park,  and  Venice,  an  dectric 
railroad  which  was  used  mainly  for  the  carriage  of  passengers. 
On  a  day  about  the  date  mentioned,  Albert  Kolb,  the  deceased, 
in  company  with  a  friend  named  Peter  Dombroska,  journeyed 
to  the  beach  town  of  Ocean  Park,  where  the  two  men  spent 
the  greater  part  of  the  day.  At  about  12  o'clock  at  night 
they  appeared  at  one  of  the  stopping-places  provided  by  the 
railroad  company  at  Ocean  Park,  where  they  waited  for  a 
train  to  take  them  back  to  the  city.  The  men  had  been  drink- 
ing intoxicating  liquor  during  the  day  and  evening.  At  the 
point  where  the  stopping-place  referred  to  was  located  there 
was  a  double-track  railway  construction  over  which  the  elec- 
tric cars  passed,  and  which  tracks,  proceeding  from  the  north 
toward  the  station  of  Venice  to  the  south,  cut  at  right  angles, 
or  approximately  thereto,  various  streets  which  intersected 
the  right  of  way  and  defined  the  blocks  of  land  upon  whieh 
numerous  buildings  were  built.  At  a  point  about  sixty  feet 
below  or  southerly  from  the  intersection  of  Pier  Avenue  with 
the  trolley-way,  was  located  a  sign  attached  to  a  post,  which 
bore  the  legend,  ''All  Cars  Stop  Here."  In  considering  the 
action  of  the  court  in  refusing  to  submit  the  issues  defined  by 
the  pleadings  to  the  jury,  the  testimony  of  Dombroska,  the 
friend  of  deceased,  may  be  taken  as  furnishing  the  most  favor- 
able evidence  offered  in  the  attempt  to  sustain  the  cause  of 
action  alleged.  It  may  be  remarked  that  as  to  many  of  the 
material  matters  testified  to  by  this  witness  there  was  con- 
tradictory testimony  given  on  behalf  of  the  defendant.  Dom- 
broska testified  that  he  and  his  friend  Eolb  had  gone  to  the 
beach  for  a  day  of  pleasure.    He  testified  that  they  had  pa^ 


Digitized  by 


Google 


May,  1916.]     Oaskill  v.  Pacifio  Elbctoio  Bt.  Co.         595 

tronized  the  saloons  quite  liberally,  but  he  stated  that  neither 
he  nor  his  friend  at  12  o'clock  that  night  was  in  a  state  of 
intoxication.  He  testified  that  Eolb  drank  ''one  whisky"  in 
the  forenoon,  and  two  glasses  of  beer  in  the  afternoon,  while 
he  (Dombroska)  had  two  drinks  of  whisky  in  the  morning 
and  ''a  dozen  or  thirteen  beers"  in  the  afternoon;  that  they 
purchased  a  pint  bottle  of  whisky  before  they  went  to  the 
stopping-place  where  they  intended  to  take  the  cars  for  Los 
Angeles.  At  the  time  they  arrived  at  this  place  it  was  about 
12  o'clock.  After  going  to  a  neighboring  lunch  counter  and 
partaking  of  food,  they  returned  to  the  railway  line  and 
waited  for  a  train.  A  police  officer  testified  later  in  the  case 
that  he  had  observed  the  two  men  when  they  first  came  up 
and  that  they  were  intoxicated ;  that  they  asked  him  when  the 
last  car  would  leave  for  Los  Angeles  and  he  told  them  at 
12:07;  that  they  then  inquired  where  they  could  get  lunch 
and  he  pointed  out  a  lunch  counter  to  them,  which  they  en- 
tered ;  that  they  did  not  leave  the  lunch  stand  until  after  the 
last  train  had  gone,  and  when  they  came  out  he  told  them 
that  their  train  had  gone,  and  that  the  train  which  was  ap- 
proaching was  not  going  to  Los  Angeles.  Dombroska  in  his 
testimony  said,  referring  to  this  conversation  with  the  police- 
man: ''I  don't  remember  whether  he  told  me  that  that  car 
was  not  going  to  Los  Angeles,  that  the  last  car  had  gone  to 
Los  Angeles.  I  have  had  a  conversation  with  him,  but  I  don't 
know  if  I  spoke  to  him  about  any  car,  what  time  she  was 
going  to  leave."  This  statement  by  Dombroska  may  be  taken 
as  an  admission  of  the  truth  of  what  the  officer  testified  to 
regarding  the  inquiries  made  of  him  by  the  two  men,  and  o£ 
his  responses  thereto.  Dombroska  testified  that  he  and  Eolb 
saw  ck  tr^^n  approaching  from  the  north  consisting  of  sev- 
eral cars — the  fas*  was  shown  by  other  testimony  without 
dispute  that  it  was  a  zou^-car  train — and  that  on  the  front 
of  the  train  was  a  sign  bearing  the  words  ''Los  Angeles"; 
that  the  train  as  it  approached  the  point  marked  as  the  stop- 
ping-place by  the  sign  on  the  post,  slowed  down  to  nine  or  ten 
miles  an  hour;  that  pursuant  to  an  understanding  between 
him  and  his  friend  he  attempted  to  get  on  thi  front  platform 
of  the  first  car,  while  Eolb  made  a  like  attempt  on  the  second 
platform  of  the  same  car.  Dombroska  testified  that  he  got  on 
sifely  and  observed  that  the  car  had  increased  its  speed  with 
a  jerk,  at  which  moment  he  observed  his  friend  Eolb  falL 
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The  train  continued  without  stopping  until  a  switch  waa 
reached,  where  Dombroska  alighted  and  returned  to  the  place 
where  Kolb  had  attempted  to  board  the  train,  and  found  that 
he  had  been  badlj  injured,  his  legs  having  been  cut  off  by  the 
wheels  of  the  car  and  from  which  injuries  he  later  died.  The 
operatives  of  the  train  testified  that  the  train  was  out  of  ser- 
vice at  the  time  of  the  accident,  on  its  way  to  the  car  barns, 
and  that  the  only  sign  displayed  was  a  sign  reading,  **Take 
Next  Gar";  that  one  of  the  conductors  stood  upon  the  front 
platform  and,  as  the  train  passed  the  stopping  place  at  Pier 
Avenue,  motioned  toward  the  sign  to  the  several  people 
who  were  standing  there,  and  at  the  same  time  called  out  that 
the  train  was  ''out  of  service."  It  would  seem  also  from  the 
whole  of  the  testimony,  a  portion  of  which  only  is  referred  to, 
that  both  Eolb  and  Dombroska  were  intoxicated.  However, 
even  giving  full  credit  to  the  strongest  testimony  introduced 
by  the  plaintiff,  to  wit,  that  of  Dombroska,  and  leaving  out 
of  consideration  all  testimony  which  conflicts  therewith,  we 
are  of  the  opinion  that  from  that  evidence  no  reasonable  de- 
duction can  be  drawn  which  tends  to  establish  the  charge  that 
the  defendant  was  negligent ;  and  if  we  assume  that  tiie  evi- 
dence tends  to  show  a  negligent  act  in  the  operation  of  the 
train,  then,  without  any  question  in  our  minds  at  all,  by  Dom- 
broska's  own  statements,  the  men  were  guilly  of  contributory 
negligence  in  attempting  to  board  a  train  of  cars  moving,  as 
Dombroska  said,  at  the  rate  of  from  nine  to  ten  miles  per 
hour.  It  must  be  taken  as  a  fact,  for  Dombroska  did  not  deny 
the  statement  of  the  police-officer  witness,  that  he  and  Eolb 
were  told  by  the  officer  that  the  last  train  for  Los  Angeles  had 
gone,  and  that  the  approaching  train  was  not  one  bound  for 
that  city.  If  the  train  was  one  upon  which  it  was  intended 
that  passengers  should  be  received  at  that  point,  Eolb  and 
Dombroska  knew  that  all  they  had  to  do  was  to  wait  until  it 
had  come  safely  to  a  stop  before  attempting  to  get  aboard. 
They  chose  rather  to  take  the  risk  attending  the  act  of  getting 
aboard  the  rapidly  moving  cars,  and  the  resultant  injury  was 
one  which  must  be  directly  attributed  to  their  heedless  and 
negligent  conduct.  It  has  been  repeatedly  held  that  the  court 
is  authorized  to  take  the  case  from  the  jury  when,  upon  the 
whole  evidence  were  a  verdict  returned  in  favor  of  a  plaintiff, 
the  court  would  have  felt  impelled  to  set  it  aside  as  unsup- 
ported by  the  evidence.    The  cases  are  collected  and  cited  in 
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ih«  Matter  of  the  Estate  of  Bddivin,  162  CaL  472,  [123  Pm. 
267]. 

Upon  the  motion  for  a  new  trial  three  affidavits  were 
offered,  the  first  one  referring  to  the  testimony  of  the  witness 
Jessica  Maloney.  This  person  it  appears  did  not  testify  as 
counsel  for  the  plaintiff  had  understood  that  she  would  tes- 
tify, and  the  affidavit  only  showed  she  had  made  statements 
inconsistent  with  her  testimony  given  at  the  triaL  There  was 
nothing  in  the  facts  stated  in  this  affidavit  which  established 
any  good  cause  for  the  granting  of  the  motion.  The  second 
affidavit  was  made  by  counsel  in  the  case,  who  averred  in  gen- 
eral terms  that  he  had  discovered  evidence  which  would 
establish  the  fact  that  the  train  at  the  time  of  the  accident 
stopped  and  then  jerked  and  threw  Eolb  under  the  ears. 
There  is  no  statement  in  this  affidavit  as  to  what  particular 
evidence  the  counsel  could  procure  upon  that  point.  The 
third  affidavit  was  made  by  Charlotte  Jackson,  who  deposed 
that  she  was  at  the  place  of  the  accident  on  the  night  in  ques- 
tion and  that  she  stopped  near  the  sign  (which  was  referred 
to  in  Dombroska's  testimony) ;  that  when  the  two  men  started 
to  get  aboard,  the  cars  made  a  short  stop  and  immediately 
jerked  and  went  on;  that  the  jerk  of  the  car  threw  the 
younger  man  backward  and  he  was  run  over  by  the  second 
car.  She  further  deposed  that  she  did  not  know  that  any  suit 
was  pending  until  she  read  an  account  of  the  trial  in  a  Los 
Angeles  newspaper,  and  that  she  then  communicated  her 
knowledge  of  the  case  to  the  attorney  for  the  plaintiff;  that 
the  reason  she  did  not  appear  and  give  testimony  was  that  she 
did  not  know  of  the  suit  and  was  not  summoned  in  the  case. 
It  does  not  appear  whether  the  affiant  communicated  her 
knowledge  of  the  case  to  the  counsel  before  the  dose  of  the 
trial  or  afterward.  For  aught  that  appears  by  her  statements, 
she  communicated  immediately  upon  reading  of  the  trial  in  a 
newspaper,  and  we  cannot  surmise  whether  the  trial  was  in 
progress  at  that  time  or  had  ended.  No  other  showing  was 
made  on  the  part  of  plaintiff  or  his  counsel  as  to  why  this  wit- 
ness was  not  produced  at  the  trial. 

The  point  is  made  that  after  the  jury  was  instructed  to  re- 
turn a  verdict  for  the  defendant,  the  verdict  was  so  returned; 
npon  a  poll  being  taken  of  the  jurors,  six  answered  affirming 
the  verdict  as  returned  and  six  answered  that  it  was  not  their 
verdiet.    The  record  shows  that  the  court  presented  a  form  of 
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verdict  to  the  jury  and  directed  the  foreman  to  sign  the  i 
without  the  jury  leaving  the  box,  and  that  the  verdict  was  to 
returned.  The  effect  of  the  judgment  is  that  of  a  nonsuit, 
which  might  have  been  entered  without  any  direction  requii^ 
ing  the  jury  to  return  any  verdict  in  the  case.  Such  being 
the  result,  it  would  seem  immaterial  whether  the  jurors  agreed 
with  the  court  or  not,  as  any  view  held  by  them  in  opposition 
to  that  held  by  the  court  could  not  be  allowed  to  prevaiL 
The  judgment  and  order  are  afKrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  l^^ 
the  supreme  court  on  July  24, 1916. 


[Ot.  No.  1512.    Third  Appellste  Distriet.— ICay  ST,  1910.] 

ESTELLA  PORTEBFIELD  et  al.,  Respondents,  t.  THB 
CITY  OP  MODESTO,  AppeUant 

KSOUGENOE — ^DXATH  OF  I/ABOREB  IN  SXWIB  TRKNCH— DANOEBOUS  PL4CB 

TO  Work  —  Lack  or  Wabnino  —  Liabiutt  or  Municipautt. —  A 
municipal  eorporation  is  liable  in  damages  for  the  death  ef  a 
laborer  resulting  from  injuries  received  while  working  in  a  sewer 
trench  being  constructed  bj  such  eorporation,  where  he  was  ordered 
bj  the  agent  of  the  eorporation  to  go  into  the  trench  and  shorel 
dirt  around  a  manhole  being  therein  constructed  after  the  bracing 
and  cribbing  at  the  place  where  he  was  directed  to  work  had  been 
previously  removed,  leaving  the  waUs  of  the  trench  without  sap- 
port,  and  no  special  warning  given  him  of  the  danger  from  saving 
in  of  the  excavation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stania- 
laua  County.    L.  W.  Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

E.  B.  Jones,  and  L.  J.  Maddux,  for  Appellant, 

J.  W.  Hawkins,  for  Respondents. 


Digitized  by 


Google 


•^  May,  1916.]  Pobteefield  v.  Modesto.  599 

^  CHIPMAN,  P.  J.— This  is  an  action  brought  by  plaintiflEs, 

.^  Estella  and  Agnes  Porterfield,  to  recover   damages  for  the 

I,'  death  of  Charles  Porterfield,  the  husband  and  father,  respeo- 

l  tively,  of  plaintiffs.    Porterfield's  death   resulted  from  in- 

juries received  while  working  as  a  laborer  in  a  sewer  trench 
being  constructed  by  the  city  of  Modesto.  The  councilmen  of 
the  city  were  made  parties  defendant,  but,  by  consent  of 
plaintiffs'  counsel,  the  court  instructed  the  jury  that  if  they 
found  for  the  plaintiffs  the  verdict  should  be  against  the  city 
of  Modesto  only.  The  case  was  tried  by  the  superior  court 
with  a  jury,  and  a  verdict  was  rendered  in  favor  of  plaintiffs 
for  the  sum  of  seven  thousand  five  hundred  dollars.  Based 
upon  the  verdict,  a  judgment  was  entered  for  said  sum  in 
favor  of  plaintiffs,  from  which  defendant  has  appealed  under 
the  alternative  method. 

The  record  is  singularly  free  from  any  claim  of  errors  of 
the  court  in  conducting  the  trial.  The  inatructions  were  clear 
and  succinct  statements  of  the  law  necessary  for  the  gn^idance 
of  the  jury  and  are  in  nowise  challenged.  The  nature  and 
extent  of  tiie  grounds  for  the  appeal  will  be  found  in  the  fol- 
lowing statement  in  defendant's  brief:  ''The  theory  of  the 
defense  at  the  trial  of  said  action  and  on  this  appeal  is  that 
the  injuries  received  by  said  Charles  Porterfield,  and  which 
resulted  in  his  death,  were  received  not  in  the  line  of  his  duty, 
but  were  caused  by  his  gross  carelessness  in  disobeying  the 
orders  of  his  superior,  G.  H.  Freitas  (city  engineer  in  charge 
of  the  work) ;  and  also  that  the  verdict  is  contrary  to  the  evi- 
dence, for  the  reason  that  there  was  an  utter  failure  on  the 
part  of  the  plaintiffs  to  establish  the  negligence  alleged  in  the 
complaint.''  In  short,  the  defense  was  contributory  negli- 
gence by  the  deceased. 

It  was  alleged  in  the  complaint  that  the  said  construction 
work  was  in  charge  of  said  engineer,  Freitas,  pursuant  to  the 
resolution  of  defendant;  that,  on  October  9,  1913,  a  portion 
of  the  excavation  or  trench  for  the  sewer  pipe  had  been  opened 
up  for  some  distance  and  the  sewer  pipe  laid  therein  and  the 
trench  ordered  by  the  city  to  be  closed ;  that  the  soil  through 
which  the  trench  was  dug  was  of  such  nature  that  to  prevent 
its  caving  and  falling  upon  laborers  working  in  the  trench 
it  was  necessary  that  the  sides  of  the  trench  should  be  secured 
by  cribbing,  in  the  absence  of  which  it  was  a  dangerous  and 
unsafe  place  to  work,  a  fact  well  known  to  defendants;  tha'*. 
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notwithstanding  mich  fact  and  such  knowledge  by  def endants, 
Porterfield  was  ordered  by  defendants  to  go  into  the  trench 
and  shovel  dirt  around  a  manhole  being  therein  constructed ; 
that  the  bracings  or  cribbing  at  the  place  where  Porterfield 
was  directed  to  work  had  previously  been  removed,  thus  leav- 
ing the  walls  of  the  trench  without  support  and  liable  to  cave 
in  and  fall  upon  him  when  he  was  at  work;  that  it  was  un- 
necessary to  send  him  into  the  trench  for  the  purpose  above 
stated  for  the  reason  that,  as  had  elsewhere  been  done  in 
filling  the  trench,  earth  which  had  been  thrown  out  of  the 
trench  and  lying  along  the  sides  at  the  top  could  have  been 
used  for  the  purpose  of  filling  around  the  manhole;  ''that 
while  the  said  Charles  Porterfield  was  carrying  out  the  in- 
stractions  of  the  defendants,  and  was  in  said  trench  for  the 
purpose  of  shoveling  said  dirt  around  said  manhole,  the  said 
bank  of  said  ditch  caved  in  and  upon  the  said  Charles  Porter- 
field  and  crushed  his  head,  and  the  said  Charles  Porterfield 
did,  on  the  10th  day  of  October,  1913,  die  as  a  result  of  said 
injury";  that  defendant  did  not  provide  said  Porterfield  a 
reasonably  safe  place  in  which  to  work,  ''in  that  said  defend- 
ant did  not  keep  said  ditch  cribbed  and  braced.  That  said 
defendant  sent  said  Charles  Porterfield  into  a  place  unsafe 
to  work  in  with  full  knowledge  of  the  dangerous  condition  of 
said  place."  With  much  amplification  the  complaint  sets 
forth  the  facts  of  which  the  foregoing  is  a  brief  summary. 

The  testimony  was  that  the  trench  had  been  closed  up  to  a 
point  near  to  and  east  of  the  manhole,  and  had  also  been  filled 
west  of  the  manhole  within  about  six  or  seven  feet  of  the  top. 
The  manhole  was  in  course  of  construction  and  was  completed 
to  a  point  a  few  feet  from  the  top.  The  following  description 
of  the  manner  in  which  the  work  was  done  is  taken  from 
respondents'  brief  and  is  in  accordance  with  the  testimony: 

'^  According  to  the  testimony  of  all  the  witnesses  the  soil  in 
the  dty  of  Modesto  where  the  sewer  was  being  constructed  had 
on  top  a  strata  of  hard  material,  and  underlying  this  was 
loose  running  sand.  The  cave-in  was  on  F  street,  between 
Fifth  and  Sixth  streets.  As  the  excavation  was  opened  up 
cribbing  was  placed  in  the  excavation  to  keep  the  ground 
from  caving  in.  The  first  row  of  cribbing  extended  down  ten 
feet  and  was  composed  of  upright  boards  placed  on  both  aides 
ef  the  excavation  and  held  apart  by  jacks.  The  second  row 
ef  oribbing  extended  down  the  rest  of  the  distance  and  was 
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eonstmcted  for  the  same  purpose  and  in  the  same  manner 
as  the  first  row  of  cribbing.  Always,  prior  to  the  death  of 
Porterfieldy  it  was  customary  for  the  excavation  to  be  filled 
before  removing  the  cribbing.  The  filling-in  was  done  in  the 
following  manner:  Dirt  was  filled  in  until  it  reached  the 
first  row  of  jacks,  then  the  lowest  row  of  jacks  was  removed 
and  dirt  filled  up  to  second  row  of  jacks,  which  were  then 
taken  out  and  the  filling-in  progressed  as  before  until  the 
excavation  had  been  filled  up  to  the  top  of  the  lower  row  of 
eribbing.  Then  the  lower  row  of  cribbing  was  pulled  out  by 
means  of  chains  and  jack  screws,  the  upper  row  of  cribbing 
still  remaining  in  place.  The  lower  row  of  jacks  on  the  upper 
row  of  cribbing  was  then  removed,  and  the  filling  progressed 
as  before,  each  row  of  jacks  being  removed  as  the  dirt  in  the 
excavation  was  filled  until  the  whole  excavation  was  filled. 
Thereupon  the  upper  row  of  cribbing  was  removed  by  pulling 
out  the  upright  boards  with  chain  and  jack. 

**When  Porterfield  was  killed  the  cribbing  had  all  been 
removed  but  the  excavation  had  not  been  filled  up,  and  the 
workmen  had  placed  cribbing  at  one  point  only  in  the  ex- 
cavation and  that  was  right  at  the  manhole,  the  excavation 
being  cribbed  for  the  distance  of  six  feet  directly  opposite 
the  place  where  the  manhole  was  being  constructed.  The 
banks  of  the  excavation  west  of  the  manhole  had  cracked  but 
had  not  fallen  into  the  excavation.  The  engineer  in  charge  of 
the  work  knew  of  this  fact.  Always,  prior  to  the  time  Porter- 
field  was  killed,  the  excavation  had  been  filled  from  the  top 
and  at  the  time  Porterfield  was  killed  there  was  plenty  of 
dirt  on  top  of  the  ground  and  adjacent  to  the  excavation  to 
fill  up  the  excavation.  This  dirt  was  the  same  dirt  that  had 
come  from  the  excavation.  Engineer  Freitas  was  in  charge 
of  the  work  for  the  city  of  Modesto.  The  sewer  pipe  had  been 
laid  in  the  trench  and  a  manhole  was  being  constructed.  The 
manhole  was  being  constructed  with  brick  and  was  circular 
in  form.  As  the  masons  laid  the  brick  it  was  necessary  to  fill 
in  dirt  around  the  manhole  to  give  the  masons  a  place  to  stand 
on.'' 

The  following  statement  of  respondents'  counsel  presents 
the  only  controverted  question  of  importance  in  the  case: 
''Some  jacks  and  timbers  had  been  left  in  the  excavation 
around  and  near  the  manhole  and  Engineer  Freitas  told 
Porterfield  to  go  down  into  the  trench  and    throw  out  the 
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jacks  and  timbers  and  fill  in  around  the  manhole  for  the 
purpose  of  g^iving  the  masons  a  footing  on  which  to  work. 
Porterfield  went  down  into  the  trench  on  the  west  side  of  the 
manhole  to  carry  out  the  orders  given  him  and  the  cracked 
bank  of  the  excavation  fell  in  upon  Porterfield  and  killed 
him.'' 

There  is  no  substantial  conflict  in  the  evidence  except  as  to 
the  instructions  given  to  Porterfield  in  obedience  to  which  he 
went  into  the  trench,  and  upon  this  point  the  only  direct 
testimony  was  given  by  witness  G.  W.  Bowman,  a  laborer 
at  work  at  the  manhole,  and  the  testimony  of  George  H. 
Freitas,  the  engineer  in  charge.  Bowman  testified  that  he 
was  working  at  the  manhole  mentioned  in  the  evidence  and 
was  asked  if  he  heard  Engineer  Freitas  say  anything  to 
Porterfield  the  afternoon  the  latter  was  hurt.  **A.  Well,  he 
told  him  to  go  down  in  the  ditch  and  clean  up  and  fill  in 
around  the  manhole.  Q.  Do  you  know  whether  he  went  down 
into  the  ditch  or  notf  A.  Yes,  sir;  he  went  down.  Q.  What 
did  he  do  when  he  went  down  there,  if  you  knowt  A.  Well, 
he  taken  some  jacks  and  timbers — 2x6 's  and  2x8 's  out  and  put 
them  up  on  the  bank.  Q.  They  were  lying  loose  on  the  ground 
in  there  1  A.  Yes,  sir.  They  had  taken  out  from  around  the 
manhole  and  throwed  them  back,  and  he  put  them  on  the 
bank.  Q.  He  put  them  upon  the  bank!  A.  Yes.  Q.  Now, 
what  happened f  A.  Well,  I  don't  know  just  how  long  he 
had  been  in  there  but  it  hadn't  been  but  a  short  time  until 
he  got  caught — got  crushed.  He  hadn't  been  very  long  how- 
ever. Q.  How  did  he  get  crushed  1  A.  Well,  he  was — ^it 
seems  as  though  he  was  standing  leaning  up  against  the  north 
bank  and  a  chunk  of  dirt  came  from  the  south  and  caught  him. 
Q.  Anyway,  he  was  pinned  against  the  north  bankf  A.  Yes. 
Q.  By  a  chunk  of  dirtf  A.  Yes,  sir.  Q.  How  big  a  chunk 
was  thatf  A.  Oh,  I  don't  know;  I  guess  it  would  weigh 
1,800  or  2,000  or  something  like  that.  Q.  You  were  there  and 
saw  him  pinned  1  A.  No,  I  didn't  see  him;  I  seen  him  a  few 
seconds  afterward.  I  was  up  at  the  mortar  box,  a  little  ways. 
I  don't  know,  fifteen  or  twenty  feet.  Q.  What  did  you  dot 
A.  Well,  Mr.  Freitas  and  I  and  Mr.  Mueller— Phil  Mueller — 
went  down  in  there  and  tried  to  move  it  and  could  not  do  it 
and  I  taken  a  pick  and  broke  the  top  of  it  off  and  we  pulled 
him  out  and  laid  him  out  on  the  bank.  .  .  .  Q.  Now,  had  you 
seen  the  ground  there  prior  to  this  time — ^before  he  got  hurt? 
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V  A.  Yes,  Bir.    Q.  What  was  the  condition  of  it  before  T    A. 

.^  Well,  after  the  sand  tumbled  from  under  it  you  know  there 

was  a  great  long  slide  of  it  cracked  away  back  and  came  out 
to  a  peak  up  here  you  know  where  that  chunk  broke  off;  you 

"T  see  after  we  taken  the  timbers  out  it  cracked  out  aways  from 

the  edge  of  the  ditch,  you  know;  just  had  been  hanging  there, 
I  don't  know,  a  couple  of  weeks  or  maybe  something  like 

'^  that."    He  testified  that  anyone  going  along  this  ditch  could 

r  see  this  crack,  and  that  Mr.  Freitas  was  up  and  down  along 

the  ditch  frequently  every  day.  He  testified,  and  other  wit- 
nesses testified  to  the  fact,  that  the  top  earth  for  a  few  feet 
down  was  compact,  but  below  the  formation  was  almost  pure 
sand  and  had  to  be  cribbed  to  hold  it  in  place ;  that  the  sewer 
was  about  sixteen  or  seventeen  feet  deep  and  had  been  filled 
up  at  the  manhole  within  six  or  eight  feet  of  the  top;  that 
there  was  dirt  a  few  feet  from  the  edge  of  the  ditch  which 
had  been  thrown  out  in  digging  it.  It  appeared  that  about 
twenty-five  or  thirty  feet  west  of  the  manhole  the  trench  had 
been  filled  up  within  three  or  three  and  one-half  feet  of  the 
top.  On  cross-examination  the  witness  testified  that  Porter- 
field  went  into  the  ditch  at  this  point.  It  further  appeared 
that  the  earth,  in  filling  at  this  point,  assumed  a  slope  down 
toward  the  manhole  to  a  point  ten  or  twelve  feet  from  the 
manhole.  The  witness  testified  that  it  was  after  he  had  seen 
Porterfield  go  into  the  ditch  that  he  ''saw  him  throwing  out 
jacks  and  timbers.  .  •  •  He  went  in  there  where  it  was  shallow 
and  went  down  in  there  where  it  was  deeper  you  see  toward 
the  manhole  to  clean  up.  Q.  Yes;  you  say  Mr.  Freitas  told 
him  to  do  thatt  A.  Yes,  sir.  Q.  Did  you  hear  Mr.  Freitas 
say  itt  A.  Yes.  •  .  •  Q.  Well,  had  he  taken  out  all  the  tim- 
bers and  jack-screws  t  A.  Yes.  He  had  taken  them  all  out 
and  commenced  to  shovel  the  dirt  down.  *  *  He  testified :  *  *  When 
I  got  there  you  see  to  help  to  get  him  out  a  chunk  of  dirt 
had  caught  him  and  he  was  standing  right  against  the  north 
wall  and  the  chunk  came  from  the  south.  .  .  .  His  shovel  was 
sitting  there  when  the  chunk  of  dirt  caught  him,  sitting  up  by 
his  side  like."  On  further  cross-examination  he  testified,  in 
answer  to  a  question  whether  he  saw  Porterfield  in  the  ditch : 
''No,  I  didn't  see  him  in  the  ditch;  only  when  I  was  carrying 
mortar  up — ^you  see  I  carried  mortar  from  the  box  up  to  the 
manhole  and  dumped  it  and  I  just  got  dumped  out  a  pail-full 
and  came  back  and  seen  him  in  there.    Q.  I  say,  you  did  not 
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see  Porterfield  in  the  ditch  before  he  was  injured  f  A.  Yes. 
Q.  You  say  you  did  see  him  in  the  ditch t  A.  Yes."  After 
the  accident  Porterfield  was  found  in  an  upright  position  with 
his  back  against  the  north  wall  of  the  trench  and  ten  or  eleven 
feet  from  the  manhole.  The  ''chunk''  of  earth  mentioned 
by  the  witness  came  from  the  south  side  where  the  crack  was. 
Engineer  Freitas  testified  that  he  had  full  charge  of  the 
work  on  the  sewer,  and  that  Porterfield  was  working  with 
pick  and  shovel  under  his  direction;  that,  in  the  afternoon, 
about  4:30  o'clock,  he  directed  Porterfield  to  assist  in 
hauling  some  brick  to  the  manhole  referred  to  in  the  testi- 
mony. ''Q.  Just  state  what  you  told  him  to  do.  A.  Well,  I 
told  Mr.  Porterfield  that  when  he  got  through  that  brick  work 
— ^hauling  the  brick,  that  he  was  to  assist  the  men  around 
the  manhole  by  back-filling  or  shoveling  dirt  back  against  the 
manhole.  Q.  Where  did  you  intend  or  tell  him  to  stand  in 
doing  the  work,  in  the  ditch  or  on  the  ditch  t  A.  I  directed 
that  he  should  stand  in  the  ditch.  .  .  .  Q.  What  did  you  tell 
himf  A.  I  told  Mr.  Porterfield  to  fill  in  from  a  point  where 
the  trench  was  shallowest,  and  indicated  the  point  where  I 
wanted  him  to  work.  Q.  Where  did  you  indicate  to  him? 
A.  I  indicated  a  point  down  along  about  between  where  it  is 
three  and  a  half  feet  deep  and  three  feet  deep  in  the  diagram 
(indicating)."  He  testified  that  the  sewer  at  that  point  was 
sixteen  feet  deep,  but  it  had  been  partly  filled  and  was  between 
three  and  three  and  a  half  feet  at  iJie  point  indicated  and 
sloped  down  to  the  manhole  where  it  was  about  eight  feet 
deep ;  that  he  sent  Porterfield  into  the  ditch  to  fill  out  the  time 
until  5  o'clock,  quitting  time;  that  the  ditch  was  forty-four 
inches  wide ;  that  the  distance  from  the  point  where  he  testified 
he  directed  Porterfield  to  stand  to  the  center  of  the  manhole  was 
twenty-seven  and  one-half  feet;  that  the  crack  in  the  earth, 
mentioned  by  witnesses,  commenced  about  where  Porterfield 
was  to  stand  (a  photograph  was  introduced  showing  the  sur- 
face and  the  ditch  in  that  vicinity) .  ' '  The  back  filling  was  gen- 
erally done  from  the  top.  That  was  the  regular  way  of  doing. 
Q.  What  was  the  object  of  having  it  done  from  this  trench  on 
this  special  occasion  t  A.  Why,  at  that  time  the  men  were 
working  around  the  manhole — ^the  brickmen  and  their 
assistants,  and  it  wasn't  possible  to  throw  the  dirt  from 
the  top  over  the  top  of  these  men;  it  would  interfere 
with    their    work.    Q.  Well,    I    believe    you   said    it    was 
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done  for  the  purpose  of  filling  in  a  few  moments  of 
extra  time.  A.  That  is  all,  just  had  the  time  to  fill 
in  from  that  until  5  o'clock,  just  simply  to  keep  him 
busy.''  He  also  stated  that  another  reason  was  to  avoid 
making  a  dust  to  the  annoyance  of  the  brick  masons.  •  •  . 
**Q.  Do  you  know  whether  or  not  the  deceased  Charles  Porter- 
field  went  to  work  at  the  point  t  A.  I  do  not.  Q.  Did  you 
see  him  in  the  trench  at  all  f  A.  Not  until  after  the  accident 
happened  and  I  helped  to  take  him  out."  He  testified  that 
Porterfield  was  found  at  a  point  about  sixteen  feet  from 
where  witness  directed  him  to  go  to  work;  that  he  saw  no 
shovel  where  Porterfield  was  found;  that  there  was  no  neces- 
aitj  for  his  going  there  in  the  line  of  his  duty.  '^Q.  What 
did  you  say  to  Charles  Porterfield,  if  anything,  about  going 
into  dangerous  places f  A.  Well,  I  don't  know  that  I  ever 
spoke  to  him  directly.  I  spoke  to  the  men  generally — gave 
them  instructions  to  always  be  careful  and  to  be  sure  wherever 
they  were  working  that  everything  was  safe  and  secure." 
He  was  asked  if  Porterfield  was  present  when  he  gave  such 
instructions  and  answered:  ''I  believe  he  was."  He  testified 
that  at  the  point  where  Porterfield  was  hurt  the  cribbing  had 
been  removed,  and  that  there  had  been  cribbing  there,  and 
nothing  remained  to  be  done  but  to  fill  the  ditch  except  the 
work  at  the  manhole.  A  photograph  was  introduced  repre- 
senting a  man  standing  in  the  trench  where  the  witness  tes- 
tified Porterfield  was  killed,  which,  he  testified,  was  eleven  feet 
from  the  manhole.  Several  photographs  were  introduced  to 
assist  the  jury  in  understanding  the  testimony,  but  we  do 
not  think  it  necessary  to  incorporate  them  in  this  opinion. 
On  cross-examination  the  witness  was  again  asked  what  he 
said  to  Porterfield  and  answered  as  before:  ''I  told  him  I 
wanted  the  dirt  filled  from  the  point — ^the  shallowest  point — 
low  point  where  the  back  fill  had  been  made  to  within  three 
and  a  half  to  three  feet  of  the  top  of  the  ground.  Q.  Well, 
did  you  say  all  thatt  A.  I  don't  know  that  I  did.  I  told  him 
there  is  the  point  that  I  wanted  the  dirt  from.  Q.  Did  you 
go  over  opposite  or  standing  where  you  werel  A.  Standing 
where  I  was  standing.  •  .  .  Q.  All  right.  Did  you  say  any- 
thing moref  A.  I  did  not  ...  I  was  right  at  the  manhole 
at  the  time,  where  they  were  building  the  manhole.  The  top 
is  about  26  inches  in  diameter  and  8  feet  down,  about  three 
feet  .  .  .  The  brick  was  done  to  about  8  feet  of  the  bottom." 
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He  testified  that  the  eonditions  were  such  as  to  justify  him  in 
taking  out  the  cribbing  *' except  right  around  the  manhole. 
Q.  Well,  there  was  a  big  crack  there  that  came  after  taking 
it  out,  wasn't  there  ?  A.  That  occurred  after  the  cribbing  was 
removed.  Q.  Yes.  You  saw  that  crack  before  the  accident 
happened,  didn't  yout  A.  I  did.  I  knew  it  was  there.  .  .  • 
Q.  Now,  if  you  had  left  the  cribbing  in  there  you  could  have 
filled  in  around  the  manhole  just  the  same,  couldn't  you? 
A.  I  could  have,  yes."  Referring  to  Porterfield  when  found, 
he  was  asked:  '^And  in  what  position  was  hef  A.  He  was 
standing.  Q.  He  was  standing  upf  A.  Yes.  Q.  And  the 
lump  of  dirt  had  apparently  just  tipped  over  like  that  and 
caught  himf  A.  Yes."  He  testified  that  there  had  been 
other  "cave-ins"  during  the  construction  of  the  work  prior 
to  this  time.  .  .  .  **Q.  When  you  placed  Mr.  Porterfield  at 
the  point  where  you  say  you  told  him  to  go,  did  you  tell  him 
that  to  go  down  further  would  be  dangerous t  A.  I  don't 
think  I  did."  He  testified  that  after  the  ditch  had  been 
partly  filled  there  was  danger  of  its  breaking  back.  He  also 
testified  that  when  the  men  were  opening  the  trench  at  first 
"they  generally  throw  it  pretty  wdl  back  off  the  street  and 
generally  get  it  back  to  the  curb  line,  which  would  be  about 
twenty-five  feet  from  the  center  line  of  the  street." 

Appellant's  contention  is  that  the  verdict  of  the  jury  must 
necessarily  have  been  formed  upon  the  testimony  of  these 
two  witnesses.  *  *  We  contend, ' '  says  the  brief,  *  *  that  when  the 
jurors  rejected  the  direct  and  positive  testimony  of  Mr.  G.  H. 
Freitas,  and  brought  in  a  verdict  based  upon  the  testimony 
of  Bowman,  that  they  were  acting  under  passion  and  prejudice 
and  were  carried  away  by  sympathy  for  the  young  widow 
and  her  child."  And  we  are  admonished  to  read  carefully 
the  testimony  with  the  assurance  that  "it  must  be  evident 
from  the  answers  given  by  Bowman,  especially  on  his  cross- 
examination,  that  he  was  trying  to  build  up  a  case  for  the 
plaintiffs."  We  have  endeavored  to  comply  with  this  admoni- 
tion. It  is  true  that  Bowman's  testimony  at  the  trial  did  not 
harmonize  in  all  respects  with  his  testimony  at  the  coroner's 
inquest;  also  that  he  testified  at  the  trial  to  some  important 
facts  not  brought  out  at  the  inquest.  Experience  shows  that 
these  features  are  not  unusual.  In  preliminary  inquiries,  es- 
pecially in  coroner's  inquests  involving  no  element  of  crime, 
it  is  seldom  found  necessary  to  enter  into  a  minute  examina- 
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tion  of  all  the  facts.  At  any  rate,  the  dnty  of  sifting  out  the 
truth  and  determining  the  credence  to  be  given  to  testimony 
given  by  witnesses  is  so  peculiarly  the  function  of  the  jury  that 
the  reviewing  court  cannot  interfere  with  their  conclusion 
unless,  as  is  claimed  here,  it  can  safely  be  said  that  such  con- 
clusion was  the  result  of  passion  and  prejudice  controlling 
the  minds  of  the  jurors.  We  do  not  feel  warranted  in  hold- 
ing that  the  verdict  was  reached  under  any  such  influence. 

There  was  evidence  justifying  the  jury  in  finding  that 
Porterfield  was  directed  by  the  engineer  in  charge  to  work 
at  a  place  in  the  trench  admittedly  known  by  the  engineer  to 
be  dangerous.  That  it  was  dangerous  appeared  from  the  fact 
that  shortly  after  he  had  commenced  work  Porterfield  was 
killed,  and  was  killed  by  the  caving  in  of  a  block  of  earth 
which  had  for  some  days  given  evidence  of  its  liability  to 
fall  into  the  trench.  Whether  Porterfield  knew  of  the  danger, 
or  to  what  extent  he  appreciated  it,  we  do  not  know.  As 
the  cracking  of  the  earth  at  the  point  where  he  was  killed 
was  known  to  Bowman,  his  fellow-laborer  at  the  manhole, 
it  is  fair  to  assume  that  Porterfield  had  observed  it,  but  we 
cannot  assume,  when  told  to  go  into  the  trench  by  one  who 
had  the  authority  to  direct  the  work,  that  he  appreciated  the 
danger  and  recklessly  exposed  himself  to  the  consequences 
and  the  risks  attendant  upon  the  performance  of  the  orders 
given  him.  Indeed,  we  do  not  understand  appellant  to  claim 
this.  Its  claim  is  that  he  was  told  to  work  at  a  point  in  the 
trench  where,  in  fact,  there  was  no  danger,  and  that  he  vol- 
untarily and  needlessly  assumed  a  position  of  peril,  and  hence 
plaintiff  cannot  recover.  But  appellant  overlooks  or  entirely 
rejects  the  testimony  that  deceased  was  told  to  go  to  work 
at  the  very  point  where  he  was  killed. 

If  we  could  unhesitatingly  accept  appellant's  view  of  the 
evidence  we  might  accept  its  construction  of  the  Employers' 
Liability  Act  of  1911  (State.  1911,  p.  796),  namely,  that  while 
the  statute  has  abolished  the  doctrine  of  assumption  of  risk 
and  *' while  the  employer  must  furnish  his  employees  with 
safety  appliances  and  safe  places  to  work,  that,  neiertheless, 
the  moment  the  employee,  without  so  being  required  by  his 
duties  and  not  acting  under  orders  of  his  employer,  leaves 
that  safe  place  and  goes  off  on  private  excursions  of  his  own 
to  other  parte  of  the  work,  he  becomes  nothing  more  than  a 
trespasser  so  far  as  any  liability  for  injuries  received  by  him 
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is  concerned.  We  do  not  nnderstand  it  to  have  been  the  in- 
tention of  the  law  makers,  in  abolishing  assumption  of  risk, 
to  haye  intended  to  make  the  employer  liable  regardless  of 
how  or  when  the  employee  is  injured/'  This  may  be  a  rea- 
sonable view  of  the  statute  where  the  facts  furnish  a  proper 
basis  for  it  The  trouble  with  accepting  it  in  the  present 
case  is  that  it  rests  upon  an  sssumed  state  of  facts  which  the 
jury,  within  their  powers,  manifestly  rejected.  Upon  the 
facts  which  the  jury  were  authorized  to  accept^  it  seems  to 
us  that  there  was  culpable  negligence  in  sending  the  deceased 
to  work  in  a  place  concededly  dangerous,  and  especially  was 
it  negligence  to  do  so  without  specifically  warning  deceased 
of  the  danger.  The  only  warning  given  deceased  was  of  a 
general  nature  at  other  times,  if  any  was  given,  on  one  other 
occasion,  as  appeared,  when  the  men  were  taking  out  some 
cribbing.  Freitas  was  better  able  to  judge  of  the  danger  than 
was  deceased,  and  the  latter  might  well  have  assumed  the 
work  he  was  told  to  do  was  not  imminently  dangerous  or  his 
superior  would  not  have  directed  him  to  go  there.  The  law 
governing  such  a  situation  is  too  well  known  to  call  for  cita- 
tion of  authorities. 

The  learned  trial  judge  gave  instructions  upon  the  subject, 
to  which  no  objection  is  now  made,  quite  as  favorable  to  de- 
fendant as  the  case  would  admit  of,  and  it  seems  to  us  in 
taking  them  as  their  guide  the  jury  were  supported  in  their 
verdict  by  the  evidence. 

The  judgment  is  affirmed. 

Hart|  J.|  and  Ellison,  J.,  pro  fern.,  concurred. 


ICtf.  No.  2069.    Seeond  Appellate  Bistriet^lCaj  81,  1916.] 

WALTER  PORTER,  Petitioner,  v.  SUPERIOR  COURT  OP 
THE  COUNTY  OF  LOS  ANGELES  et  al.,  Respondents. 

Action  ros  DiroBGE-^EBViox  or  Summons  bt  Pubuoation — Sum- 
CIXNOT  or  ArriDAYiT. — ^An  affidaTit  for  publication  of  aummona  in 
a  suit  for  divorce  wbich  plainly  and  directlj  atates  that  the  de* 
fendant  never  haa  been  a  reaident  of  the  atate  of  California,  that 
she  haa  never  resided  within  the  atate,  and  that  her  home  and  mi- 
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denee  ii  In  Ljnn,  Massaehusettf ,  the  particular  street  munber  being 
given,  if  tnfieient,  prima  facie,  to  support  a  valid  order  of  publi- 
eation,  under  section  412  of  the  Code  of  Obil  Procedure,  notwith- 
■tanding  it  does  not  follow  a  rule  of  the  superior  court  requiring 
the  affiant  to  give  the  information  upon  which  the  statement  of 
leddenee  is  made,  and  if  the  information  is  contained  in  a  letter, 
neh  letter  must  be  attached  ta  the  affidavit. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  for  a  Writ  of  Man- 
date to  compel  the  Superior  Court  of  Los  Angeles  County  to 
reset  a  cause  for  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Lewis  Cmiekshanky  for  Petitioner. 

JAMES,  J. — ^Petition  for  mandate.  From  the  facts  stated 
in  the  petition  it  appears  that  the  petitioner  herein,  in  August, 
1915,  filed  a  complaint  in  the  superior  court  of  Los  Angeles 
County  by  which  action  a  decree  of  divorce  was  sought 
After  summona  had  been  issued  and  returned  by  the  sheriff 
without  service,  an  afSdavit  was  made  and  filed  by  the  plain- 
tiff, upon  which  affidavit  the  court  by  the  Honorable  Lewis 
B.  Works,  made  its  order  directing  service  of  summons  to  be 
made  by  publication.  As  grounds  for  the  order  the  affidavit 
set  out  that  the  last-known  residence  and  address  of  the  d^ 
fendant  was  at  ''69  Lakeview  Avenue,  Lynn,  Massachusetts^ 
that  defendant  at  all  times  since  the  commencement  of  this 
aetion  and  for  some  time  prior  thereto  was  and  is  now  an 
actual  bona  fide  resident  of  the  State  of  Massachusetts;  that 
defendant  is  not  now  nor  hss  she  ever  been,  a  resident  of  the 
State  of  Calif  omiay  nor  has  she  ever  resided  in  said  State 
of  California;  affiant  knows  that  a  search  anywhere  in  said 
county  or  state  would  be  of  no  avail ;  .  .  •  that  the  home  of 
the  defendant  at  the  time  of  the  commencement  of  this  action 
and  for  some  time  prior  thereto  was  69  Lakeview  Avenue, 
Lynn,  Massachusetts;  that  she  was  the  owner  of  said  property 
and  made  her  home  therein."  It  is  recited  that  the  pub- 
lication of  summons  was  duly  made,  and  that  a  copy  of  the 
summons  and  complaint,  as  required  by  the  order  of  court, 
was  deposited  in  the  United  States  mail  as  registered  matter, 
and  was  on  the  second  day  of  September,  1915,  actually  de- 
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livered  personally  to  the  defendant  in  the  divorce  action; 
that  the  proof  of  publication  of  anmmons  was  regularly  made 
and  filed  and  default  entered;  that  thereafter  the  case  waa 
duly  and  regularly  set  for  trial,  to  be  heard  on  the  fifteenth 
day  of  February,  1916,  before  the  Honorable  J.  P.  Wood, 
judge  of  said  court;  that  at  the  time  the  case  came  on  for 
hearing,  the  court,  "deciding  on  his  own  motion"  that  the 
affidavit  for  the  order  for  publication  of  summons  was  in- 
sufficient, struck  the  cause  from  the  calendar;  that  the  follow- 
ing minute  order  was  thereupon  made:  "It  is  hereby  ordered 
that  default  of  defendant  be  set  aside  and  that  another  affi- 
davit for  publication  of  summons  be  filed,  and  further  that 
the  summons  be  republished  and  cause  off  calendar  to  be 
resef  It  is  as  to  the  authority  of  the  court  to  make  fhe 
last  order  mentioned  that  question  is  made  by  the  petition 
filed  herein.  It  may  be  noted  that  the  order  as  set  out  does 
not  purport  to  vacate  the  order  made  directing  that  summons 
be  served  by  publication,  but  only  that  the  default  of  the 
defendant  be  set  aside.  It  does  appear  to  direct  that  another 
affidavit  for  publication  of  summons  be  filed  and  the  summons 
republished;  but  so  far  as  the  record  presented  shows,  the 
order  made  by  the  first-named  judge  authorizing  the  service  of 
summons  by  publication,  still  exists  and  has  never  been  modi- 
fied or  changed.  But  evidently  this  order  was  intended  to 
have  the  effect  of  setting  aside  the  order  as  made  by  Judge 
Works,  and  it  seems  to  be  assumed  in  this  proceeding  that  it 
may  be  treated  as  of  such  effect  The  return  made  herein 
does  not  call  into  question  the  verity  of  any  of  the  material 
facts  set  out  by  the  petitioner,  but  there  is  attached  to  the 
return  a  copy  of  the  rules  of  the  superior  court  Our  atten- 
tion is  particularly  directed  to  rule  XXVIII  of  that  court, 
which  provides  that  in  any  application  for  an  order  to  publish 
summons,  if  the  residence  (of  the  defendant)  is  known  and 
stated  in  the  affidavit,  "the  affliant  must  also  give  the  infor- 
mation upon  which  such  statement  of  residence  is  made,  and 
if  the  information  is  contained  in  a  letter,  such  letter  must 
be  attached  to  the  affidavit ' '  Section  412  of  the  Code  of  Civil 
Procedure  provides  that  service  of  summons  may  be  made  by 
publication  "where  the  person  on  whom  service  is  to  be  made 
resides  out  of  the  state;  or  has  departed  from  the  state;  or 
cannot,  after  due  diligence,  be  found  within  the  state;  .  .  .** 
In  order  to  authorize  the  making  of  the  order,  such  facts  as 


Digitized  by 


Google 


May,  1916.]  Pobteb  v.  Superior  Court.  611 

are  relied  npon  must  be  established  to  the  satisfaction  of 
the  court.  If  the  affidavit  presents  facts  sufficient  to  establish 
either  of  the  conditions  specified  in  section  412  of  the  Code 
of  Civil  Procedure,  and  the  court  acts  thereon,  granting  the 
order,  such  order  will  be  good  and  valid,  notwithstanding 
that  the  court  in  its  discretion  might  have,  before  making  such 
order,  required  further  proof  to  be  made.  The  affidavit  in 
this  case  plainly  and  directly  stated  that  the  defendant  never 
had  been  a  resident  of  the  state  of  California,  that  she  never 
had  resided  in  the  state,  and  that  her  home  and  residence 
was  in  Lynn,  Massachusetts,  the  particular  street  number 
being  given.  These  statements  were  sufficient  prima  facie  to 
support  a  valid  order  of  publication.  {McKendrick  v.  West- 
em  Zinc  Min.  Co.,  165  Cal.  24,  [130  Pac.  865].)  The  im- 
portant thing  was  to  prove  to  the  satisfaction  of  the  judge 
making  the  order  for  publication  that  the  defendant  did  not 
reside  within  the  state.  AU  that  the  rule  of  the  superior 
court  to  which  our  attention  has  been  called  requires  is  that 
in  making  proof  of  the  facts  as  to  the  residence  of  an  absent 
defendant,  the  affidavit  ''must  also  give  the  information  upon 
which  such  statement  of  residence  is  made,  and  if  the  infor- 
mation is  contained  in  a  letter,  such  letter  must  be  attached 
to  the  affidavit."  If  the  allegations  of  the  affidavit  were 
sufficient  to  warrant  the  conclusion  that  the  fact  was  that  the 
defendant  resided  out  of  the  state  at  the  time  of  the  applica- 
tion, regardless  of  whether  the  rule  of  the  superior  court  had 
been  strictly  followed  or  not,  the  order  for  publication  of 
summons  would  be  fully  authorized  under  the  section  of  the 
code  we  have  mentioned.  There  is  no  doubt  of  the  right  of  a 
judge  to  vacate  an  order  for  publication  of  summons  where, 
upon  examination  of  the  affidavit,  he  finds  a  total  lack  of  a 
statement  of  facts  sufficient  to  authorize  the  order  to  be  made 
in  the  first  instance;  and  we  may  say  further  that  such  right 
might  exist  where  it  appeared  tiiat  the  affidavit  was  fraudu- 
lent. No  such  ground  as  the  last  mentioned  is  suggested 
here.  The  fact  that  a  different  judge  than  the  one  who  made 
the  first  order  acted  in  attempting  to  set  it  aside,  is  of  no 
moment.  The  second-named  judge  would  have  no  greater  au- 
thority— and  no  less — ^than  the  judge  who  first  examined  the 
affidavit  and  passed  upon  its  sufficiency.  We  think  that  the 
petitioner  is  entitled  to  the  relief  asked  for. 
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It  is  ordered  that  a  peremptory  writ  of  mandate  issue  re- 
quiring the  respondent  court  to  reset  the  cause  on  the  trial 
calendar  and  hear  the  same  within  such  reasonable  time  as 
may  be  convenient,  considering  the  business  of  the  court. 
Petitioner  to  recover  his  costs  herein  incurred. 

Conreyi  P*  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1880.    Tint  Appellate  IMetrlet.-^mid  1,  1916.1 

lONE  IMOQENE  DE  LIEBE,  Respondent,  v.  GOLDBEBO, 
BOWEN  &  CO.  (a  Corporation),  AppeUant. 

NlOUOXNCE — ^PXBSONAL  INJUBIES — IlfPANELMSKT  09  JUBT— BSFESXHOl 

TO  iNSURANci  or  Defendant  Against  Loss— Conduct  not  Pbsju- 
DIGIAL— 8X7BSEQUENT  EviDENOB  ow  Faot* — ^In  an  aetion  for  dam- 
ages for  peraonal  in  juries,  the  defendant  is  not  prejudiced  by  the 
conduct  of  counsel  for  the  plaintiff  during  the  proceedings  for  the 
impanelment  of  the  jury  in  getting  before  them  the  fact  that  the 
defendant  was  indemnified  against  loss  hj  a  suretj  company,  where 
during  a  later  stage  of  the  trial  the  fact  was  permitted  to  go  before 
the  jury  in  the  form  of  evidence  without  objection  from  one  of 
the  defendant's  own  witnesses. 
iDw— DA1CA0E&— Loss  or  Monet  Pad  on  Lotw— In  an  aetion  for  damages 
for  personal  injuries,  the  plaintiff  cannot  recover  as  special  damages 
the  amount  of  the  installments  paid  by  her  on  a  piece  of  real  prop- 
erty, which  she  had  lost  by  reason  of  her  inability  to  keep  op  the 
payments  in  consequence  of  such  injuries. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Franklin  A.  Oriffin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  B.  M.  Miller,  for  Appellant. 

Stidger  &  Stidger,  and  William  F.  Herron,  for  Bespondent 

THE  COURT.— This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  action  for  damages  for  personal  in« 
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juries,  and  from  an  order  denying  a  new  triaL  The  cause 
was  tried  before  a  jury. 

The  first  contention  of  the  appellant  is  directed  against  the 
alleged  misconduct  of  counsel  for  plaintiff  during  the  pro- 
ceedings for  the  impanelment  of  the  jury,  consisting  in  ask- 
ing of  a  prospective  juror  the  question,  ''Do  you  know  a 
corporation  known  as  the  General  Accident,  Life  and  Fire 
Insurance  Company!"  and  in  stating  in  substance,  in  an- 
swer to  an  objection  to  said  question,  that  the  defendant  was 
indemnified  by  said  corporation  against  liability  for  injuries 
of  the  nature  of  those  involved  in  this  action.  The  question 
and  statement  of  counsel  were  assigned  as  misconduct  The 
court  sustained  the  objection  to  the  question,  and  a  little 
later,  when  the  same  matter  was  again  adverted  to  by  plain- 
tiff's counsel,  and  again  assigned  as  misconduct,  the  court 
expressly  admonished  the  jury  to  disregard  any  reference 
to  outside  matters,  and  confine  themselves  to  the  issues  be- 
tween the  two  immediate  parties  to  the  case.  Still  later,  and 
during  the  cross-examination  of  one  of  the  defendant's  wit- 
nesses, counsel  for  the  plaintiff  asked  him  whether  he  had 
not  been  told  by  defendant  to  go  down  and  make  a  report  to 
the  surety  company  in  regard  to  the  accident.  This  question 
was  also  objected  to  and  assigned  as  misconduct,  and  the 
court  again  sustained  the  objection  to  it,  but  counsel  for  the 
defendant  did  not  ask  nor  did  the  court  give  any  further  ad- 
monition to  the  jury. 

In  urging  here  the  contention  that  by  this  repeated  refer- 
ence by  counsel  for  the  plaintiff  to  the  effect  that  plaintiff 
was  indemnified  against  an  adverse  verdict  by  a  surety  com- 
pany, he  was  guilty  of  prejudicial  misconduct  requiring  a 
reversal  of  the  case,  the  appellant  strongly  relies  upon  the 
cases  of  Roche  v.  LleweUyn,  140  CaL  563,  [74  Pac.  147],  and 
Pierce  v.  United  Gas  cfc  Electric  Co.,  161  Cal.  176,  [118  Pac. 
700] ,  wherein  the  supreme  court  has  dedared  it  to  be  the  law 
in  this  state  that  during  the  trial  of  an  action  for  damages, 
evidence  that  the  defendant  has  been  indemnified  against  loss 
by  a  surety  company  is  not  only  inadmissible,  but  that  its 
offer  on  the  part  of  the  plaintiff  is  prejudicial  misconduct 

It  is,  however,  contended  by  the  respondent  that  the  first  of 
the  above-quoted  cases  has  reference  only  to  evidence  offered 
during  the  aetnal  trial,  and  that  its  doctrine  is  not  to  be  ex- 
tended to  questions  asked  of  jurors  upon  their  vow  €tire  ex- 
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amination  with  a  view  to  ascertaining  whether  they  are  con- 
nected in  any  disqualifying  relations  with  an  indemnifying 
company.  It  is  insisted  by  respondent  that  such  questions 
are  in  themselves  admissible  when  asked  of  a  juror,  and  even 
necessary  in  order  to  insure  the  plaintiff  a  body  of  jurors 
unbiased  by  any  connection  in  favor  of  the  real  party  inter- 
ested in  the  defense  of  the  action,  and  that  such  an  inquiry 
being  admissible,  it  could  not  be  misconduct  to  pursue  it  in 
the  examination  of  jurors ;  and  it  is  further  contended  by  the 
respondent  that  as  to  the  case  of  Pierce  v.  United  Octs  dk  Elec- 
tric Co,,  161  Cal.  176,  [118  Pac.  700],  the  language  of  the 
learned  justice  writing  the  opinion  in  that  case  is  to  be  con- 
strued as  being  limited  to  cases  where  the  inquiry  of  the 
juror  is  not  made  in  good  faith,  but  where  the  question  is 
asked  not  for  the  purpose  of  ascertaining  whether  the  juror 
is  free  from  bias  or  interest  which  may  affect  his  verdict, 
but  merely  for  the  purpose  of  getting  the  fact  that  the  de- 
fendant is  indemnified  by  a  surety  company  before  the  juiy. 
In  support  of  these  contentions  the  respondent  cites  a  number 
of  quite  recent  cases  from  other  jurisdictions  holding  such 
questions  proper  when  asked  in  good  faith  of  a  juror  upon 
his  voir  dire  examination,  and  notably  the  cases  of  Blair  v. 
McCormack  Construction  Co.,  123  App.  Div.  30,  [107  N.  Y. 
Supp.  750],  and  RivMin  v.  Acker,  125  App.  Div.  244,  [109 
N.  Y.  Supp.  125],  wherein  the  rule  for  which  the  respondent 
contends  is  exhaustively  set  forth,  and  earlier  cases  cited  and 
relied  upon  by  the  appellant  are  criticised. 

We  do  not,  however,  deem  it  necessary  to  determine  this 
disputed  question  in  the  instant  case,  for  the  reason  that  the 
record  discloses  that  during  a  later  stage  of  the  trial  tlie 
fact  that  the  defendant  was  indemnified  by  the  particular 
surety  company  adverted  to  was  permitted  to  go  before  the 
jury  in  the  form  of  evidence  without  objection,  and  that  such 
evidence  came  from  the  lips  of  one  of  the  defendant's  own 
witnesses.  This  fact,  taken  with  the  further  fact  that  the 
court  did,  in  the  earlier  stages  of  the  case,  expressly  instruct 
the  jury  to  disregard  all  references  to  outside  parties  and 
confine  their  deliberations  to  the  issues  between  the  actual 
parties  before  the  court,  impels  us  to  the  conclusion  that  the 
question  and  suggestions  of  plaintiff's  counsel  cannot  be  held 
to  have  amounted  to  such  prejudicial  misconduct  as  to  justify 
a  reversal  of  the  case. 
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It  is  farther  contended  by  the  appellant  that  the  evidence 
ifl  insuflScient  to  justify  any  verdict  in  plaintiff's  favor,  and 
particularly  insufiBcient  to  justify  a  verdict  for  the  sum  of 
six  thousand  dollars,  and  that  in  this  latter  respect  the  verdict 
should  be  set  aside  as  excessive. 

On  a  careful  review  of  the  somewhat  voluminous  evidence 
In  the  case,  we  are  of  the  opinion  that  there  is  a  very  sub- 
stantial conflict  upon  the  questions  of  the  negligence  of  the 
defendant's  employee,  and  as  to  the  severity  and  permanence 
of  plaintiff's  injuries,  and  also  as  to  the  plaintiff's  contribu- 
tory negligence,  and  that  therefore  these  were  matters  which 
were  properly  within  the  purview  of  the  jury,  with  whose 
discretion  we  will  not  interfere. 

The  appellant  finally  urges  that  the  court  committed  cer- 
tain errors  of  law  in  overruling  the  defendant's  objection  to 
evidence  offered  on  behalf  of  the  plaintiff  in  support  of  the 
averments  in  her  complaint,  to  the  effect  that  she  had  been 
specially  damaged  in  the  sum  of  $254.78,  by  reason  of  the 
fact  that  in  consequence  of  her  injuries  she  had  been  unable 
to  keep  up  her  payments  upon  a  lot  in  Richmond,  and  as  a 
result  had  lost  the  installments  already  paid  amounting  to 
■aid  sum.  The  plaintiff  pleaded  this  matter  in  detail  in  her 
complaint  as  special  damages.  The  defendant,  instead  of 
seeking  to  eliminate  this  element  of  alleged  damage  from 
the  complaint  by  proper  motion,  responded  with  denials 
which  put  in  issue  the  matter  so  pleaded,  and  the  parties  went 
to  trial  upon  the  issue  thus  framed.  The  specific  amount  of 
such  damage  sought  was  fixed  by  these  pleadings  and  by  the 
offered  evidence  of  the  plaintiff  in  support  thereof.  The  re- 
spondent, while  not  conceding  that  damages  of  this  sort  are 
not  recoverable,  is  willing  that  the  verdict  should  be  reduced 
in  that  specific  sum.  We  think  these  damages  were  too  re- 
mote, and  ought  not  to  be  allowed ;  but  we  do  not  think  the 
judgment  should  be  reversed  for  that  reason,  when,  as  the 
record  shows,  the  precise  amount  of  this  alleged  item  of  dam- 
age was  definitely  fixed  at  all  times  during  the  trial,  and  also 
when  the  parties  were  content  to  tender  a  direct  issue  as  to 
the  fact  and  amount  of  this  item  of  alleged  detriment.  Under 
these  conditions  we  think  substantial  justice  will  be  done  by 
reducing  the  verdict  and  judgment  in  the  sum  of  $254.78. 

It  is  therefore  ordered  that  the  judgment  be  modified  by 
striking  therefrom  the  sum  of  $254.78,  and  that  otherwise 
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the  judgment  and  order  are  affirmed,  api>ellant  to  reoorer  its 
costs  apon  this  appeaL 

A  petition  to  have  the  eanse  heard  in  the  supreme  eoui, 
after  judgment  in  the  district  court  of  appeal,  was  denied  bf 
the  supreme  court  on  July  81, 1916. 


[<Mm.  K e.  Mi.    SMoad  Appdkte  Dlfltriet-^me  1,  ISIS.] 
THE  PEOPLE,  Respondent,  ▼.  JACK  RIZOTTO,  AppeUant 


GsiMiNAL  L4W — ExToanoN— 43BHDnre  or  THBEATXiniie  Lama^— TVk»- 

VXQ  XH  FOBOeN  liANeUAOa — ^iNfOaiCATION  AMD  EVIDXNOB— ICATBBUL 

Yabunci. — In  a  proseeution  for  wnding  a  thieatening  letter  witk 
intent  to  extort  money  and  propertj,  there  if  a  fatal  varianee  is  the 
allegatione  of  the  information  and  proof  receiyed  in  support  thereof, 
where  the  letter  was  written  in  the  Italian  language  and  the  informa- 
tion set  ont  the  same  as  being  in  the  English  language,  without  any 
averment  acquainting  the  defendant  with  the  f aet  that  the  letter  was 
written  in  the  former  language. 

Id. — Etidbncb— FoESieN  Documxmt— Wnnr  Inadhissibli.— Where  aa 
information  is  in  f aet  based  upon  an  instrument  is  a  foreign  lam* 
gnage,  which  in  the  information  is  alleged  to  have  been  '^  the  words 
and  figuree  following,"  followed  hj  an  English  translstion  thereof, 
without  disclosing  the  foreign  origin  of  the  document  or  the  faet 
that  the  copy  set  out  is  a  translation  thereof,  the  original  is  not  ad- 
missible in  eridence  as  proof  of  such  allegation. 

In.— PisADZNo  or  Fobhsn  Dooumxnt. — ^In  such  a  prosecution,  where  the 
pleader  is  not  content  with  the  statement  of  the  legal  effect  of  a 
foreign  document,  it  is  not  only  the  custom,  but  sufficient  to  allege, 
that  it  is  in  the  foreign  language  adopted,  a  eorreet  translation  of 
which  is  as  f  oUows,  setting  the  same  out  aeeording  to  Us  English 


APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Oavin  W.  Craig,  Judge, 

The  facta  are  stated  in  the  opinion  of  the  court 

Carter  &  Torchia,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  IC.  Clarke, 
Deputy  Attorney-General,  for  Respondent 
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SHAW,  J.— Section  523  of  the  Penal  Code  provides  that, 
**  Every  person,  who  with  intent  to  extort  any  money  or  other 
property  from  another,  sends  or  delivers  to  any  person  any 
letter  or  other  writing,  whether  subscribed  or  not,  expressing 
or  implying,  or  adapted  to  imply,  any  threat  such  as  is  speci- 
fied in  section  five  hundred  and  nineteen,  is  punishable  in 
the  same  manner  as  if  such  mouey  or  property  were  actually 
obtained  by  means  of  such  threat/'  And  section  519  of  the 
Penal  Code  provides  that  "Pear,  such  as  will  constitute  ex- 
tortion, mby  be  induced  by  a  threat,  either:  1.  To  do  an  un- 
lawful injury  to  the  person  or  property  of  the  individual 
threatened,  or  to  any  relative  of  his,  or  member  of  his  family ; 

99 

•    •    • 

By  an  information  filed  by  the  district  attorney  defendant 
was  charged  with  the  offense  defined  by  said  section  523  of 
the  Penal  Code,  in  that,  with  intent  to  extort  money  and 
property  from  one  Dominick  Lauricella,  he  sent  him  ''a 
certain  letter  and  writing,  which  said  letter  and  writing  did 
then  and  there  express  and  imply  and  waa  adapted  to  imply 
a  threat  to  do  an  unlawful  injury  to  the  person  and  property 
of  the  said  Dominick  Lauricella,  which  said  letter  and  writing 
was  then  and  there  and  is  in  the  words  and  figures  following, 
to  wit: 

''Long  Beaeh,  July  5,  1915. 
"Dear  Friend: 

"This  day  I  tell  you  to  bring  One  Thousand  Dollars  of 
which  you  know,  at  one  o'clock  you  will  take  the  road  to 
Anaheim  and  look  for  an  electric  pole.  You  will  find  one 
with  Number  L20072  and  there  will  be  also  the  number  of 
your  house.  Near  to  the  pole  you  will  find  a  pepper  tree 
with  a  hole  in  it,  and  near  to  that  pepper  tree  there  is  a  can. 
Therefore,  you  will  put  the  money  in  that  can,  and  you  will 
cover  the  same.  You  know  very  well  what  will  happen  to 
you  if  you  don't  do  as  we  tell  you  and  that  is  enough.'' 

At  the  trial,  after  showing  that  Lauricella  had  received 
through  the  postoffice  a  letter  written  in  the  Italian  language, 
the  people,  over  defendant's  objection,  were  permitted  to  in- 
troduce such  letter  in  evidence,  followed  by  evidence  of  a 
translation  thereof  which,  while  widely  different  in  words,  in 
tabstance  was  the  same  as  that  set  out  and  alleged  in  the  in- 
formatioii. 
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Appellant  justly  insists  there  was  a  fatal  variance  in  the 
allegations  of  the  information  and  proof  so  received  in  sup- 
port thereof.  ''It  is  said  by  Wharton  that  when  an  indict- 
ment undertakes  to  set  forth  a  document  in  Tiaec  verba,  or 
according  to  its  *  tenor/  or  *as  follows/  or  *in  words  and 
figures  following/  then  any  variance  as  to  the  words  of  the 
document,  unless  such  variance  be  a  mere  fault  of  spelling,  is 
material/'  (People  v.  Phaiips,  70  Cal.  61,  [11  Pac.  493].) 
There  was  nothing  whatsoever  in  the  information  calculated 
to  acquaint  defendant  with  the  fact  that  the  letter  which  he 
was  charged  with  sending  to  Lauricella  was  written  in  the 
Italian  language.  On  the  contrary,  it  was  expressly  and  di- 
rectly alleged,  not  only  that  it  was  in  the  English  language, 
but  the  words  and  figures  thereof  were  set  out  therein.  Where 
the  information,  as  here,  is  in  fact  based  upon  an  instrument 
in  a  foreign  language  which  in  the  information  is  alleged  to 
have  been  ''in  the  words  and  figures  following,"  followed  by 
an  English  translation  thereof,  without  disclosing  the  foreign 
origin  of  the  document  or  the  fact  that  the  copy  set  out  is  a 
translation  thereof,  the  original  is  not  admissible  in  evidence 
as  proof  of  such  allegation.  (Townshend  on  Slander  and 
Libel,  sec.  330;  Stichtd  v.  State,  25  Tex.  App.  420,  [8  Am.  St 
Rep.  444,  8  S.  W.  477] ;  Wharton's  Criminal  Evidence,  10th 
ed.,  sec.  114a.)  Where  the  pleader  is  not  content  with  the 
statement  of  the  legal  effect  of  such  instrument,  it  is  not  only 
the  custom,  but  sufficient  to  allege,  that  it  is  in  the  foreign 
language  adopted,  a  correct  translation  of  which  is  as  follows, 
setting  the  same  out  according  to  its  English  meaning. 
(People  V.  Ah  Woo,  28  Cal.  205;  Stevens  v.  Kobayshi,  20  Cal. 
App.  153,  [128  Pac.  419].)  Otherwise  a  defendant  suffers 
prejudice,  since,  as  here,  before  trial  he  was  not  informed 
that  he  would  be  called  upon  to  defend  himself  upon  a  charge 
of  sending  a  communication  other  than  in  the  language  with 
which  he  is  charged.  It  would  be  unfair  toward  a  defendant 
charged  with  sending  a  threatening  letter  in  the  English 
language,  a  copy  of  which  is  set  out  in  haec  verba  in  the  in- 
formation, to  establish  such  fact  by  proof  that  it  was  a  trans- 
lation of  Egyptian  hieroglyphics  or  some  secret  code,  without 
apprising  him  that  the  charge  was  based  upon  such  code 
characters  from  which  the  letter  set  out  purported  to  be  de- 
ciphered. The  rule  invoked  is  not  one  of  construction  of 
the  document  so  pleaded,  but  one  of  identity  and  description; 
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and  in  the  absence  of  appropriate  allegations,  there  is  nothing 
in  the  information  under  which  the  letter  received  in  evidence 
was  admissible.  There  was  a  fatal  and  material  variance 
in  the  allegation  and  proof  offered  in  support  thereof. 

The  appeal  prosecuted  by  defendant  is  from  the  judgment 
and  an  order  denying  his  motion  for  a  new  trial,  both  of  which 
are  reversed. 

Conrey,  P.  iJ.,  and  James,  J.,  eoneurred. 


[Or.  Ke.  1488.    Third  Appellate  Distrfet-Jime  t,  191$.] 

CALIFORNIA  CENTRAL  CREAMERIES  COMPANY  (a 
Corporation),  Respondent,  v.  THE  CRESCENT  CITT 
LIGHT,  WATER  AND  POWER  COMPANY  (a  Cor- 
poration),  Appellant. 

ITdidxmgs— FiiLUBB  TO  SxBvs  Advebsb  PiaTT— Judoumt  not  Void  oh 
Facb. — A  judgment  is  not  Toid  on  its  face  bj  reason  of  the  failure  of 
the  party  directed  to  prepare  findings  to  senre  a  eopj  of  such  pro- 
posed findings,  as  provided  by  section  e34  of  the  Code  of  Civil  Pro- 
cedure, upon  an  other  parties  to  the  action  at  least  five  dajs  before 
smch  findings  are  signed. 

Id. — Jtjdoment — ^Whxn  Yon>. — A  Judgment  is  only  void  when,  upon  an 
inspection  of  the  judgment-roU,  it  appears  that  the  court  either  did 
not  have  or  has  exceeded  its  Jurisdiction. 

J)Di— OBDBt  DiBBonNe  PBXPAaiLnoN  or  Findings.— An  order  directing 
the  preparation  of  ilnfings  is  not  a  part  of  the  Judgment-roily  and, 
therefore,  an  inspectioB  thereof  would  not  disclose  that  such  direction 
was  given. 

iDd — ^Appeal  nox  JuDoicmr— Waiyxk  or  Oxkyicb  or  Peoposbo  Find- 
ings—Bkoobd. — ^Upon  an  appeal  taken  from  a  Judgment  upon  the 
Judgment-roll  and  a  statement  on  appeal,  it  wiU  be  presumed  that 
the  appellant  waived  service  upon  him  of  the  proposed  findings, 
where  the  statement  shows  that  the  respondent  was  directed  to  pre- 
pare ilndings,  and  that  they  were  prepared  and  signed  on  the  same 
day,  and  no  affirmatiye  showing  made  that  the  appellant  did  not 
consent  to  such  waiver  of  service. 

iDb — Waivxk  or  8XBVICI  or  Pboposxd  Findings. — ^The  amendment  to 
section  034  of  the  Code  of  Civil  Procedure,  requiring  service  of  pro- 
posed findings  at  least  five  days  before  signing,  was  passed  solely 
in  the  interest  ef  parties  litigaati  and  its  provisions  may  be  waived 


Digitized  by 


Google 


620    Califobnia  C.  C.  Co.  v.  Cbescbnt  Cnnr  Ck).  [SOCaLApp. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County.    John  L.  Childs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  A.  Cutler,  and  Bobt.  W.  Miller,  for  Appellant 

Qavin  McNab,  Hersch  &  McNulty,  Oeorge  W.  Mordeeai,  and 
Oliver  B.  Wyman,  for  Bespondent. 

ELLISON,  J.,  pro  tern. — It  appears  from  the  record  in  this 
case  that  the  court,  on  the  sixteenth  day  of  June,  1915,  di- 
rected the  attorneys  for  the  plaintiff  to  prepare  findings  of 
facts,  conclusions  of  law  and  judgment  in  favor  of  plaintiff 
and  against  the  defendant;  that  counsel  for  plaintiff  did 
prepare  such  findings  and  judgment  and  they  were  signed 
by  the  trial  judge  on  said  sixteenth  day  of  June,  1915,  and 
filed.  Counsel  for  appellant  invokes  the  provisions  of  section 
634  of  the  Code  of  Civil  Procedure,  and  claims  that  because 
said  findings  were  not  served  upon  him  at  least  five  days  be- 
fore being  signed,  the  judgment  is  void.  The  part  of  said 
section  relied  upon  by  counsel  is  worded  as  follows:  ''In 
all  cases  where  the  court  directs  a  party  to  prepare  findings, 
a  copy  of  said  proposed  findings  shall  be  served  upon  all  the 
parties  to  the  action  at  least  five  days  before  findings  shall  be 
signed  by  the  court,  and  the  court  shall  not  sign  any  findings 
therein  prior  to  the  expiration  of  such  five  days.'' 

1.  The  judgment  is  not  void.  The  court  had  jurisdiction 
of  the  subject  matter  of  the  action  and  of  the  defendant 
The  judgment  rendered  was  one  within  the  jurisdiction  of 
the  court.  A  judgment  is  only  void  when,  upon  an  inspec- 
tion of  the  judgment-roll,  it  appears  that  the  court  either 
did  not  have  or  has  exceeded  its  jurisdiction.  ''Whether  a 
judgment  is  void  upon  its  face  can  only  be  determined  by 
an  inspection  of  the  judgment-roll.'*  (People  v.  Temple^  103 
Cal.  447,  [37  Pac  414] ;  Jacks  v.  Bdldee,  97  Cal.  91,  [31  Pac. 
899].)  "The  question  is  to  be  determined  by  an  inspection 
of  the  record  only.  (Builer  ▼.  Soule,  124  Cal.  69,  72,  [56 
Pac.  601] .)  Unless  the  record  of  the  judgment  itself  affirma- 
tively shows  that  the  court  was  without  jurisdiction  to  ren- 
der the  judgment,  it  is  not  void  on  its  face."  (Canadian 
etc.  Co.  V.  Clarita  etc.  Co.,  140  Cal.  672,  [74  Pac.  301].) 
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A  jndgment  prematurely  rendered  ii  not  void.  Thus,  a 
judgment  rendered  and  entered  against  a  defendant  by  de- 
fault before  the  time  allowed  to  him  by  law  to  answer  is  not 
void,  but  only  erroneous.  (In  re  Newman,  75  Cal.  213,  [7 
Am.  St.  Rep.  146, 16  Pac.  887].) 

The  direction  of  the  court  tiiat  plaintiff's  attorney  prepare 
findings  and  judgment  is  no  part  of  the  judgment-roll  (sec. 
670,  Code  Civ.  Proc.),  and  hence  an  inspection  of  it  would  not 
disclose  that  such  direction  was  given.  Upon  the  face  of  the 
judgment-roll  there  appears  a  judgment  of  a  competent  court 
upon  a  subject  matter  within  its  jurisdiction,  against  a  party 
properly  before  it,  and  such  a  judgment  as  it  was  by  law 
authorized  to  make.  No  matter  what  errors  in  practice  or 
procedure  may  have  occurred,  such  a  judgment  will  not  be 
held  to  be  void,  and  is  not 

2.  Does  the  record  afi&rmatively  show  error  for  which  the 
judgment  ought  to  be  reversed  t 

There  is  in  the  record  what  purports  to  be  a  '^  Statement  on 
Appeal,"  and  from  it  we  learn  that  the  court  directed  the 
attorneys  for  plaintiff  to  prepare  findings,  and  that  they  did 
so,  and  that  they  were  signed  and  filed  before  the  expiration 
of  five  days  after  service  upon  counsel  for  the  defendant 

"It  is  presumed  that  the  proceedings  in  the  court  below 
were  regular,  and  where  error  is  claimed  it  is  incumbent  upon 
appellant  to  show  it  affirmatively.*'  (Perry  ▼,  J.  Noonan 
Furmture  Co.,  8  Cal.  App.  85,  [95  Pac.  1128].)  **When  a 
judgment  of  a  trial  court  is  brought  here  for  review,  it  is 
incumbent  upon  the  appellant  affirmatively  to  show  some  re- 
versible error  committed  by  that  court  If  the  appeal  is 
prosecuted  upon  the  judgment-roll,  the  error  must  appear 
upon  the  face  of  the  record.  Not  only  will  error  never  be  pre- 
sumed but  every  presumption  will  be  indulged  in  favor  of 
upholding  the  judgment''  (Bliss  v.  Sneaih,  119  Cal.  526, 
[51  Pac.  848].)  "In  the  absence  of  an  affirmative  showing 
that  findings  were  not  waived,  in  support  of  the  order  it  will 
be  presumed  that  they  were  waived.  (MnlcaJiy  v.  Olazier, 
51  Cal.  626;  Tondinson  v.  Ayres,  117  Cal.  568,  570,  [49  Pac. 
717].)  It  is  not  sufficient  to  merely  specify  the  absence  of 
findings  as  an  error  of  law  •  •  .  but  in  the  al»ence  of  findings, 
that  findings  were  not  waived,  like  any  other  error  relied 
on  for  reversal,  must  be  made  to  appear  in  the  body  of  the 
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bill  of  exceptions  or  in  some  other  appropriate  way."  {Baker 
V.  Baker,  139  Cal.  626,  [73  Pac.  469].) 

Under  the  rule  of  law  established  in  this  state,  in  support 
of  the  regularity  of  the  action  of  the  trial  court,  nothing  ap- 
pearing to  the  contrary,  it  will  be  presumed  that  appellant 
waived  the  service  upon  him  of  the  proposed  findings  or 
waived  the  five  days'  time  allowed  him  to  examine  them,  or 
that  he  was  present  when  they  were  presented  to  the  judge 
for  signature  and  made  no  objection,  but  acquiesced  in  their 
being  then  signed.  The  record  does  not  negative  his  consent 
or  waiver,  and  it  is  not  apparent  that  error  was  committed  in 
signing  the  findings  on  the  day  they  were  signed. 

3.  It  is  finally  claimed  that  a  waiver  of  the  five  days'  time 
in  which  to  examine  the  proposed  findings  could  not  give  the 
court  jurisdiction  to  sign  them  before  the  expiration  of  that 
time. 

The  amendment  to  section  634  of  the  Code  of  Civil  Pro- 
cedure relied  upon  was  passed  solely  in  the  interest  of  parties 
litigant,  to  give  them  an  opportunity  to  suggest  to  the  trial 
judge,  before  signing  findings,  certain  matters  they  desired 
to  have  incorporated  therein  in  their  own  interests.  The 
amendment  was  not  enacted  for  any  public  reason,  and  that 
the  provisions  of  such  a  law  could  be  waived  by  a  party  liti- 
gant seems  clear.  Section  3513  of  the  Civil  Code  provides: 
"Anyone  may  waive  the  advantage  of  a  law  intended  solely 
for  his  benefit  But  a  law  established  for  a  public  reason 
cannot  be  contravened  by  a  private  agreement."  The  dis- 
tinction in  the  application  of  the  first  and  second  clauses  of 
the  section  is  well  illustrated  by  the  reasoning  in  the  case  of 
Orannis  v.  Superior  Court,  146  Cal.  245,  [106  Am.  St.  Rep. 
23,  79  Pac.  891].  In  that  casft  it  was  sought  to  uphold  a  final 
decree  of  divorce  entered  before  one  year  had  expired  after 
the  trial  and  decision  of  the  case.  It  was  held  that  the  public 
were  interested  in  divorce  cases ;  that  the  prohibition  against 
granting  a  divorce  until  one  year  had  expired  was  enacted 
in  the  interests  of  the  public ;  that  parties  to  such  action  have 
not  the  right  to  control  procedure  as  in  other  actions;  the 
state  is  *' interested  in  the  matter."  *'The  rule  in  actions 
affecting  property,  that  the  parties  interested  may  control 
the  disposition  of  the  interest  involved,  and  that  the  judcrment 
of  the  court  will  be  made  to  conform  to  such  disposition  when 
ascertained,  has  no  application  to  divorce  cases.     Hence  it 
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follows  that  in  such  cases  there  can  be  no  effectual  waiving 
by  the  parties  of  any  restriction  established  by  law  for  the 
benefit  of  the  public  or  for  the  protection  of  the  interest 
which  the  state  has  in  the  preservation  and  permanence  of 
the  marriage  relation." 

Our  conclusion  is  that  the  judgment  is  not  void  and  that 
the  record  does  not  affirmatively  show  error. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.»  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  fha 
district  court  of  appeal  on  July  1,  1916,  and  the  following 
opinion  then  rendered  thereon: 

ELLISON,  J.,  pro  tent. — In  the  petition  for  a  rehearing 
filed  herein  it  is  stated:  ''The  opinion  herein  is  in  error  in 
stating  that  the  appeal  is  prosecuted  from  the  judgment-roll 
alone."  We  have  reread  the  opinion  carefully  and  fail  to 
find  any  statement  or  an}-  reasoning  that  would  suggest  that 
we  claimed  or  assumed,  in  considering  or  deciding  the  case, 
that  the  record  on  appeal  consisted  only  of  the  judgment-roll. 
On  the  contrary,  the  opinion  expressly  referred  to  the  **  state- 
ment on  appeal,"  and  discussed  the  force  and  effect  of  cer- 
tain statements  of  facts  therein  contained.  The  court,  in 
considering  the  case,  at  all  times  had  it  clearly  in  mind  that 
it  was  an  appeal  from  a  judgment  supported  by  a  ''state- 
ment on  appeal,"  which  was  deemed  for  all  purposes  a  bill 
of  exceptions,  and  that  the  record  contained  the  full  judg- 
ment-roll properly  certified  to,  as  was  also  the  ''statement  on 
appeal,"  and  had  no  other  thought. 

Counsel  for  the  appellant,  in  his  brief  filed  before  the  cause 
was  submitted,  did  not  raise  the  point  that  the  judgment 
was  erroneous,  but  only  contended  it  was  void.  In  consider- 
ing the  claim  made  that  the  judgment  was  void,  we  first  con- 
sidered the  question  of  whether  an  inspection  of  the  judg- 
ment-roll alone  would  disclose  that  it  was  void,  and  held  that 
it  did  not.  It  was  stated  in  that  connection  that  the  order 
directing  the  attorneys  for  plaintiff  to  prepare  findings  is 
not  made  by  law  a  part  of  the  judgment-roU,  and  an  inspec- 
tion of  it  would  not  disclose  that  any  such  order  had  ever 
been  made,  and  said:  "Upon  the  face  of  the  judgment-roll 
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there  appears  a  judgment  of  a  competent  eonrt  upon  a 
subject  matter,  within  its  jurisdiction,  against  a  party 
properly  before  it  and  such  a  judgment  as  it  was  by  law 
authorized  to  make.  No  matter  what  errors  in  practice  or 
procedure  occurred,  such  a  judgment  will  not  be  held  to  be 
void. "  We  still  adhere  to  the  above  statement  and  conclusion. 
(See,  in  addition  to  the  authorities  referred  to  in  the  opinion. 
People  V.  Davis,  143  Cal.  673,  [77  Pac.  651] ;  Butler  v.  Soule, 
124  Cal.  69,  [56  Pac.  601] ;  Jacks  v.  Baldez,  97  Cal.  91, 
[31  Pac.  899] ;  People  ▼.  Temple,  103  Cal.  447,  [37  Pac.  414].) 

In  looking  over  the  opinion  it  is  noticed  that,  on  page  2, 
line  3,  it  is  said:  ''The  judgment  is  not  void."  By  inad- 
vertence the  words  ''on  its  face"  were  omitted,  and  it  is  prob- 
ably this  omission  that  has  misled  counsel  as  to  the  meaning 
and  scope  of  the  decision.  The  opinion  will  be  corrected  to 
read:  "The  judgment  is  not  void  on  its  face." 

We  next  considered  the  case  in  view  of  the  whole  record, 
including  the  judgment-roll  and  statement  on  appeal.  From 
the  statement  on  appeal  we  found  that  the  court  had  ordered 
the  attorneys  for  the  plaintiff  to  prepare  findings;  and  that 
they  were  prepared  and  signed  on  the  same  day,  but  we 
held  that  the  statement  did  not  affirmatively  show  error,  in 
that  it  did  not  show  that  appellant  did  not  waive  service  of 
the  findings  upon  him,  and  held  that  the  judgment  could  not 
be  reversed  unless  error  waa  affirmatively  shown,  all  presump- 
tions being  in  favor  of  the  regularity  of  the  court's  rulings, 
finding,  and  decision.  The  questions  of  whether  the  provi- 
sions of  section  670  of  the  Code  of  Civil  Procedure  were  man- 
datory or  directory  were  fully  disposed  of  for  the  purposes 
of  this  case,  when  we  held  that  its  provisions  were  passed  for 
the  benefit  of  individual  litigants,  not  from  considerations 
of  public  interest,  and  that  a  litigant  could  waive  the  five  days' 
notice. 

All  points  in  the  case  have  received  careful  consideration  in 
the  light  of  the  judgment-roll  and  statement  on  appeal,  and 
being  satisfied  with  the  conclusion  reached,  the  petition  for  a 
rehearing  is  denied. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  ooort, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  31,  1916. 
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[Crim.  No.  4M.    (Seeond  Appellate  DiBtriet.— Just  t,  191«.] 

THE   PEOPLE,  Respondent,  ▼.  ALONZO  PASQUEEIA, 

Appellant 

Ceiminal  I«aw— Bobbibt— Appbal— Whxh  Tbdiot  ObNOLirsxTB.— a  T0r- 
diet  of  eonyietion  of  the  erimo  of  robbery  ii  eondutiTt  upon  appeal, 
^bere  the  oTidenee  wbieb  bean  againit  the  defendant,  eoneidered 
bj  itself,  and  without  regard  to  conflicting  evidence,  la  luflicient  te 
support  the  yerdict. 

Do. — EVIDENQB— BkOALL  OF  PBOSXCUTINO  WITNESS — ^LACK  OF  PBXJUDICB. 

In  a  prosecution  for  the  crime  of  robbery  the  substantial  rights 
of  the  defendant  are  not  prejudiced  by  the  action  of  the  court  in 
recalling  the  prosecuting  witness  after  the  close  of  the  people's  case, 
and  interrogating  him  as  to  the  taking  of  money  from  his  pocket 
1>y  the  defendant,  where  such  interrogation  was  for  the  purpose  of 
clearing  the  mind  of  the  court  upon  that  part  of  the  witness'  testi- 
mony. 

10. — ^Deposition  Taken  at  PasuiiiNABT  Examination — Absence  of 
Witness. — The  deposition  of  a  witness  given  at  a  preliminary  exam- 
ination may  be  admitted  in  evidence  upon  a  showing  that  the  wit^ 
ness  has  left  the  state  and  win  not  return. 

In. — Objections  to  Questions — ^Rioht  to  Makb  at  Trial. — Such  a 
deposition  is  subject  to  the  same  objections  as  though  the  witness 
were  present  and  testifying,  and  the  fact  that  no  objections  were 
interposed  by  the  defendant  when  the  testimony  was  given  does  not 
bar  him  from  objecting  when  the  same  is  read  at  the  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  trial  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Herbert  N.  Ellis,  and  C.  B.  Ellis,  for  Appellant 

XT.  8.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent 

SHAW,  J. — ^Defendant  was  eonvicted  of  the  crime  of  rob- 
bery. He  appeals  from  the  judgment  and  an  order  of  court 
denying  his  motion  for  a  new  trial. 

There  is  no  merit  in  appellant's  contention  that  the  evi- 
dence  is  insufScient  to  justify  the  verdict.    The  testimony  of 

so  OaL  App.— 4e 
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Tom  Jing,  the  prosecuting  witness,  is  to  the  effect  that  de- 
fendant, shortly  before  6  o'clock  P.  M.,  November  2,  1915, 
entered  his  place  of  business,  claiming  to  be  a  detective,  in 
proof  of  which  he  exhibited  what  purported  to  be  an  official 
star,  and  accusing  Jing  of  having  lottery  tickets  in  his  posses- 
sion, stated  that  he  wanted  to  search  his  place.  Thereupon 
defendant,  under  the  pretense  of  making  a  search  for  lottery 
tickets,  put  his  hand  in  Jing's  pockets  and  took  therefrom  a 
pocketbook  and  purse,  from  which  he  abstracted  $30  in 
money,  a  diamond  ring  valued  at  $65,  and  a  stickpin  worth 
$15,  and  putting  them  in  his  own  pocket,  struck  Jing  upon 
his  jaw  and  ran  out  of  the  store,  followed  by  the  prosecuting 
witness,  who  later  pointed  out  defendant  to  a  police  officer, 
who  arrested  him.  At  the  trial  Jing  positively  identified  de- 
fendant as  the  man  who,  in  the  manner  stated,  had  taken  his 
property.  This  and  other  evidence,  with  circumstances 
established,  if  believed  by  the  jury,  was  sufficient  not  only  to 
justify  it  in  the  conclusion  that  defendant  took  the  property, 
but  that  such  taking  was  accompanied  by  all  the  elements  con- 
stituting the  crime  charged.  (Pen.  Code,  sec.  211.)  Hence, 
it  was  not  error,  as  claimed  by  appellant,  for  the  court  to  in- 
struct the  jury  as  to  what  constituted  robbery. 

Counsel  for  appellant  at  great  length  reviews  the  evidence, 
and  devotes  much  of  his  brief  to  a  discussion  of  the  weight 
which  should  be  accorded  the  conflicting  testimony  of  wit- 
nesses called  at  the  trial,  and  asserts  with  much  show  of  sin- 
cerity that  the  testimony  of  '^a  former  member  of  the  Chicago 
police  department  is  far  more  likely  to  be  accurate  than  that 
of  the  excited  Chinese  complaining  witness. "  With  reference 
to  this  observation  and  the  lengthy  discussion  of  the  subject 
indulged  in  by  counsel,  we  can  only  repeat  what  has  so  often 
been  said  by  the  appellate  courts  of  this  state,  namely:  ''If 
the  evidence  which  bears  against  the  defendant,  considered 
by  itself,  and  without  regard  to  conflicting  evidence,  is  suffi- 
cient to  support  the  verdict,  the  question  ceases  to  be  one  of 
law— of  which  alone  this  court  has  jurisdiction — and  becomes 
one  of  fact  upon  which  the  decision  of  the  jury  and  the  trial 
court  is  final  and  conclusive."  (People  v.  Emerson,  130  CaL 
562,  [62Pac.  1069].) 

It  is  claimed  that  the  substantial  rights  of  defendant  were 
prejudiced  by  the  action  of  the  court  in  recalling  the  prose- 
cuting witness  after  the  close  of  the  people's  ease  and  interro- 
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gating  him  as  follows :  "The  Court :  There  is  one  point  I  wish 
to  ask  him  on  that  is  not  clear  in  my  mind.  You  have  stated 
you  had  your  money  in  your  right-hand  trouser  pocket  t 
A.  Yes,  sir.  The  Court:  Who  took  the  money  out  of  that 
pocket T  A.  The  defendant  here."  The  witness  had  thereto- 
fore testified  as  follows:  "Q.  Where  did  you  have  the  money  t 
A.  On  my  pocket  here.  Q.  Which  pocket  t  A.  The  front 
pocket.  Q.  Which  side, — left  or  right t  A.  On  this  side; 
and  then  after  that  he  put  his  hand  on  this  pocket  and  took 
my  pocketbook  out,  and  after  that  he  put  his  hand  on  this 
pocket  and  took  my  purse  out,  and  he  couldn't  open  that 
purse,  it  is  a  spring-purse,  and  I  opened  and  showed  him.'' 
And  when  asked  how  much  was  taken  out  of  *'your  right- 
hand  pocket,"  he  replied:  "I  later  remember  I  got  $30  there, 
because  I  got  $30  to  pay  ray  rent."  There  was  nothing  in  the 
question  of  the  court  calculated  to  impress  the  jury  that  he 
thought  defendant  was  guilty.  As  stated,  the  interrogation 
was  for  the  purpose  of  clearing  the  mind  of  the  court  upon 
the  subject  of  the  inquiry.  The  answer  was  but  a  reiteration 
of  what  the  witness  had  already  testified  to.  The  facts  pre- 
sented furnish  no  ground  for  the  claim  that  the  court  was 
guilty  of  misconduct  to  the  prejudice  of  defendant.  On  the 
contrary,  since  Jing  had  theretofore  testified  that  defendant 
took  the  money  out  of  his  pocket,  the  question  was  in  the 
nature  of  cross-examination,  in  reply  to  which  Jing  might 
have  modified  his  former  answer,  making  it  more  favorable 
to  defendant 

Defendant's  objection  to  the  admission  in  evidence  of  the 
deposition  of  one  Kingsley,  given  at  the  preliminary  examina- 
tion, was  overruled.  It  appears  that  Eingsley  had  left  the 
state  and  would  not  return.  Upon  such  showing,  the  evidence 
contained  in  the  deposition,  so  far  as  competent,  was  clearly 
admissible  at  the  trial  of  defendant.  (Pen.  Code  sec.  869; 
People  V.  OUer,  66  Cal.  102,  [4  Pac.  1066].)  At  the  close  of 
the  reading  of  the  deposition,  defendant  moved  the  court 
to  strike  therefrom  evidence  relating  to  statements  made  by 
Jing,  upon  the  ground  that  they  were  incompetent.  Counsel 
did  not,  other  than  in  this  general  way,  direct  the  court's  at- 
tention to  any  particular  testimony.  Nevertheless,  the  court 
granted  the  motion  as  made,  saying:  **It  is  difficult  for 
the  court  to  rule  on  the  motion  intelligently.  Some  of  them 
apparently  were  made  while  the  defendant  was  in  hearing; 
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some  of  them  apparently  were  not  so  made.  Of  course  if  the 
defendant  was  not  in  hearing  or  might  reasonably  have 
heard  what  was  said,  it  would  not  be  binding  upon  him." 
Thereupon  defendant's  counsel  said:  ''Will  you  instruct 
the  jury  to  disregard  any  statements  to  which  the  court 
replied:  "I  have  already  told  them  as  to  evidence  that  is 
stricken  out."  The  court  having  stated  that  defendant 
would  not  be  bound  by  statements  of  Jing  not  made  in  the 
former's  hearing,  this  was,  under  the  circumstances,  sufficient, 
and,  upon  the  motion  made,  all  that  defendant  had  a  right 
to  ask.  Certainly  there  was  no  error  in  refusing  to  "instruct 
the  jury  to  disregard  any  statement,"  as  requested  by  coun- 
sel. During  the  reading  of  the  deposition  counsel  for  de- 
fendant interposed  an  objection  upon  the  ground  that  the 
question  was  incompetent,  to  which  the  court  replied:  "There 
was  no  objection  made  below;  there  having  been  no  objec- 
tion made  or  motion  to  strike  out  this  evidence  in  the  court 
below  at  the  preliminary,  the  objection  now  will  be  over- 
ruled." As  an  abstract  proposition  of  law,  the  statement 
of  the  court  may  be  conceded  to  have  been  erroneous.  While, 
as  provided  by  section  869  of  the  Penal  Code,  the  deposition 
of  one  testifying  at  a  preliminary  hearing  may,  under  the 
circumstances  there  mentioned,  be  used  at  the  trial,  never- 
theless, when  so  used,  it  is  subject  to  the  same  objections 
as  though  the  witness  was  present  and  testifying.  The  faet 
that  no  objection  was  interposed  by  defendant  when  the 
testimony  was  given  before  the  magistrate  does  not  bar  him 
from  objecting  when  the  deposition  is  read  at  the  triaL 
(Pen.  Code,  sec.  1345.)  While  it  is  true  the  court  did  not  err 
in  overruling  the  objection,  the  incompetency  of  which  was 
based  upon  the  daim  that  it  was  a  statement  made  by  Jing 
without  the  presence  of  defendant,  since,  as  appears  from  the 
record,  he  was  but  a  few  feet  away  and  near  enough  to  have 
heard  the  statement.  {People  v.  Osaki,  25  CaL  App.  330, 
[143Pac.  789].) 

Another  alleged  error  is  based  upon  the  fact  that  the  court 
denied  defendant's  motion  to  strike  out  an  answer  given  by 
Officer  Cooley  to  the  question:  "What  else  was  said  there 
by  the  Chinaman  in  the  presence  of  the  defendant  t"  To 
which  he  replied:  "The  Chinaman  was  excited  and  kept 
talking,  'This  is  the  man  that  robbed  me.'  I  didn't  pay 
attention  to  everything  that  he  did  say;  he  talked  oonsider- 
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able."  There  is  no  merit  in  the  contention.  Conceding  the 
court  admitted  in  evidence  portions  of  the  deposition  which 
might  be  said  to  be  immaterial  and  to  which  objections  in- 
terposed were  overruled,  defendant's  substantial  rights  oould 
not  have  been  prejudiced  thereby. 
The  judgment  and  order  appealed  from  are  a£Srmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  wu  denied 
by  the  supreme  court  on  July  31, 1916L 


[dr.  Ko.  1984.    Seeond  Appellate  DlstTlet-^ime  f,  191t.} 

FRED  S.  WHITCOMB,  Respondent,    v.   CHASTINA  M. 
WORTHING  et  al..  Appellants 

DXKD — OONVETANOB   BT   WiFB   TO    HUSBAND — ^LlFB    ESTATB. — A.   dsed   of 

grant  bj  a  wife  to  her  husband  providing  that  the  propertj  is  eon- 
Toyed  to  the  latter  "so  long  as  he  shall  live,  bat  at  hie  death  the 
said  above-described  propertj  to  revert  to  the  heirs  of  the  said 
party  of  the  first  part,"  followed  bj  other  general  terms  to  the 
effect  that  all  and  singular  the  tenements,  appurtenances,  etc.,  were 
to  pass  "unto  the  said  party  of  the  second  part,  his  heirs  a&d  as- 
signs forever,"  passes  only  a  life  estate  to  the  grantee. 
Id< — OoNSTBuoTioN  OF  DEEDS. — ^Doeds  are  to  be  construed  like  any  other 
contracts,  and  the  intent  of  the  parties  arrived  at  by  a  eonsideratioB 
of  the  whole  instrument  and  not  of  detached  clauses. 

Id.— PUBOHASB    OF    LIFE    ESTATB— ADVERSE    POSSESSION— BUNNDfO    OF 

Statute. — Title  by  adverse  possession  to  property  conveyed  by  such 
deed  cannot  be  acquired  by  the  purchaser  of  such  life  estate  against 
the  heirs  of  the  original  grantor  during  the  lifetime  of  the  grantee 
named  in  the  deed,  and  the  statute  of  limitiBitions,  therefore,  does 
not  begin  to  run  against  such  heirs  until  the  death  of  mch  grantee. 
Id.— Appeal  fbom  Obdeb  Denying  New  Tbial — Qbounds  of  Motion^ 
Sufficiency  of  Record. — ^Upon  an  appeal  from  an  order  denying  a 
new  trial,  a  review  of  the  order  is  not  precluded  by  reason  of  the 
omission  to  state  the  grounds  of  the  motion  or  order,  where  the 
transcript  shows  that  the  appellantis  served  and  filed  their  notice  of 
intention  to  move  for  a  new  trial,  and  such  notice  is  set  out  with 
general  specificatious  of  error. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tobias  B.  Archer,  for  Appellants. 

George  H.  Woodruff,  and  Clyde  C.  Shoemaker,  for  Respond- 
ent 

JAMES,  J. — ^Action  to  quiet  title  to  a  town  lot  located  in 
the  county  of  Los  Angeles.  Plaintiff  had  judgment  from 
which  certain  of  the  defendants  appealed.  There  was  also 
an  appeal  from  an  order  denying  a  motion  for  a  new  trial. 
This  court  heretofore  dismissed  the  appeal  from  the  judg- 
ment, and  we  have  to  consider  questions  presented  by  the 
motion  for  a  new  trial. 

The  appellants  are  heirs  of  Mary  A.  Qaylord,  in  whom 
title  to  tiie  lot  in  question  was  absolutely  vested  in  the  year 
1889.  Subsequent  to  the  year  referred  to  said  Gaylord 
became  the  wife  of  J.  P.  Twitchell.  On  December  3,  1891, 
she  by  deed  conveyed  to  her  husband  four  lots  of  land,  which 
included  the  lot  in  question,  and  thereafter,  on  December  9, 
1891,  she  died.  The  surviving  heirs  were  her  said  husband 
and  five  children,  among  the  latter  these  appellants.  The 
deed  given  by  Mrs.  Twitchell  to  her  husband  in  1891  was, 
as  to  its  general  form,  a  deed  of  grant,  with  the  usual  pre- 
liminary recitations  that  the  grantor  did  ''give,  grant,  alien 
and  confirm  unto  the  said  party  of  the  second  part,  and  to 
his  heirs  and  assigns  forever,  all  those  certain  lots,  pieces 
or  parcels  of  land  situate,"  etc.  A  description  of  the  prop- 
erty conveyed  followed,  and  then  occurred  this  clause:  "To- 
gether with  all  water  rights  thereunto  belonging,  to  the 
party  of  the  second  part,  so  long  as  he  shall  live,  but  at  his 
death  the  said  above  described  property  to  revert  to  the  heirs 
of  the  said  party  of  the  first  part."  Other  general  terms 
followed  to  the  effect  that  all  and  singular  the  tenements, 
appurtenances,  etc.,  were  to  pass  ''unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever."  The  question 
as  to  whether  this  deed  passed  a  fee  title  or  only  a  life  estate 
is  one  of  the  propositions  argued  in  the  briefs,  the  import- 
ance of  which  will  appear  in  our  later  statements.    As  we 
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construe  the  instrument,  however,  we  are  satisfied  that  the 
intent  was  to  restrict  the  estate  in  the  hands  of  Twitchell, 
the  husband,  with  the  result  that  the  only  interest  acquired 
by  him  in  the  real  property  was  one  which  terminated  upon 
his  death.  Deeds  are  to  be  construed  like  any  other  con- 
tract and  the  intent  of  the  parties  arrived  at  by  a  consid- 
eration of  the  whole  instrument  and  not  of  detached  clauses. 
{Firth  V.  Las  Angeles  Pacific  Land  Co.,  28  Cal.  App.  399, 
[152  Pac.  935].)  Having  announced  this  preliminary  con- 
clusion as  to  our  construction  of  the  deed  given  by  Mrs. 
Twitchell  to  her  husband,  a  further  statement  of  the  undis- 
puted facts  is  as  follows:  On  July  7,  1893,  the  lot  in  ques- 
tion was  sold  for  the  nonpayment  of  state  and  county  taxes 
to  S.  M.  Patten  and  a  certificate  of  tax  sale  was  issued  to  the 
purchaser.  So  far  as  the  record  shows,  no  tax  deed  was  ever 
issued  thereon.  On  August  14,  1895,  J.  F.  Twitchell,  the 
holder  of  the  life  estate,  by  quitclaim  deed,  conveyed  his  in- 
terest in  the  lot  to  the  wife  of  Patten.  It  is  not  shown  when  the 
Pattens,  or  either  of  them,  took  actual  possession  of  the  lot,  but 
it  may  be  assumed  that  they  did  so  in  1895,  upon  receiving  the 
quitclaim  deed  from  Twitchell.  On  April  21,  1896,  the 
plaintiff  purchased  the  lot  from  Patten  and  his  wife,  and 
took  an  assignment  of  the  certificate  of  tax  sale  and  also  a 
quitclaim  deed  from  the  Pattens.  This  quitclaim  deed  con- 
tained the  following  clause:  ^^This  conveyance  is  made  to 
release  all  claim  which  the  said  parties  of  the  first  part  have 
to  the  above  described  property  on  account  of  the  life  inter- 
est in  the  same  of  J.  F.  Twitchell,  a  widower,  which  said 
interest  was  duly  assigned  to  the  said  Jefferson  Patten  on 
the  14th  day  of  August,  A.  D.  1895,  and  also  to  release  all 
claims  acquired  by  the  said  parties  of  the  first  part  or  either 
of  them  on  account  of  any  tax  sales  of  the  above  described 
property  prior  to  the  date  of  this  instrument."  The  plain- 
tiff, upon  receiving  the  assignment  of  the  tax  sale  certificate 
and  the  quitclaim  deed  from  the  Pattens,  entered  upon 
possession  of  the  lot  and  continuously  thereafter  farmed 
and  cultivated  the  same  and  paid  all  taxes  which  had  been 
levied  and  assessed  since  the  year  1895.  He  claimed  to  be 
the  absolute  owner  of  the  property,  notwithstanding  the  fact 
in  his  quitclaim  deed  from  the  Pattens  it  was  expressly  stated 
that  the  intent  was  in  part  to  transfer  the  estate  which  the 
Pattens  had  acquired  ^'on  account  of  the  life  interest"  of 
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TwitchelL  Twitchell  died  in  February,  1912,  and  this  action 
was  commenced  on  October  7,  1912.  No  claim  is  made,  and 
indeed  none  could  be  maintained,  that  title  was  acquired  under 
the  transfer  of  the  certificate  of  tax  sale.  Twitchell  during  his 
lifetime  possessed  the  right  to  use  and  occupy  the  property; 
therefore,  his  possession  could  in  no  case  have  been  adverse  to 
the  claim  of  these  appellants,  the  heirs  of  Mrs.  Twitchell. 
Twitchell's  grantee  necessarily  would  be  in  no  better  situa- 
tion with  respect  to  that  matter.  The  conclusion  must  neo^- 
sarily  follow  that,  so  far  as  this  plaintiff  is  concerned,  or 
his  immediate  predecessors  in  interest,  the  Pattens,  posses- 
sion of  the  lot  as  against  the  title  of  the  heirs  of  Maiy 
Twitchell  did  not  and  could  not  begin  to  be  adverse  until 
the  death  of  Twitchell,  which  occurred,  as  before  stated, 
in  February,  1912.  The  statute  of  limitations,  the  run- 
ning of  which  would  confer  prescriptive  title  upon  the 
plaintiff,  was  not  therefore  set  in  motion  until  Twitchell 
died.  {Mami  v.  Mann  et  al.,  141  Cal.  326,  [74  Pac.  995].) 
The  plaintiff  did  not  wait  for  the  period  to  expire  requisite 
to  sustain  a  prescriptive  title,  but  about  eight  months  after 
the  death  of  Twitchell  brought  this  action.  That  the  appel- 
lants may  have  prior  to  the  trial  of  the  action  declared  in  an 
ex  parte  manner  that  they  claimed  no  interest  in  the  lot,  was 
not  an  admission  which  would  estop  them  from  asserting  title 
by  pleading  and  proof,  as  they  did  in  this  action.  There  was 
a  suit  brought  by  Twitchell  against  the  heirs  to  determine 
the  respective  rights  in  the  lots  included  in  the  deed  given 
Twitchell  by  his  wife,  which  suit  resulted  in  its  being  adjudi- 
cated that  the  interest  granted  was  a  life  estate  only.  There 
was  no  determination  made  in  that  action  as  to  the  condition 
of  the  title  to  lot  23,  that  being  the  lot  now  in  controversy. 
Twitchell  therein  alleged  in  his  complaint  that  the  lot  was 
of  ''little  or  no  value  and  which  has  been  sold  for  taxes  and 
not  redeemed.''  The  failure  of  the  court  to  include  this  lot 
in  its  judgment  in  that  action  cannot  be  held  to  amount  to  a 
confirmation  of  the  absolute  title  in  Twitchell,  or  in  the  plain- 
tiff or  his  predecessors  in  interest.  There  was  simply  a  fail- 
ure to  determine  the  legal  condition  of  the  title — ^made,  no 
doubt,  for  the  reason  that  the  parties  assumed  that  the  tax 
sale  had  foreclosed  their  rights  in  that  property. 

Objection  is  made  that  the  ruling  on  the  motion  for  a  new 
trial  should  not  be  considered,  in  that  the  grounds  of  the 
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motion  are  not  stated.  It  does  appear  oil  page  44  of  the 
transcript,  and  as  a  part  of  the  statement  settled  by  the  trial 
judge,  that  the  appellants  served  and  filed  their  notice  of 
intention  to  move  for  a  new  trial,  and  such  notice  is  set  out 
with  general  specifications  of  error.  In  the  case  cited  by 
respondent  {Morcom  v.  Baiersky,  16  Cal.  App.  480,  [117  Pac. 
560]),  where  this  court  declined  to  review  the  ruling  on  a 
motion  for  a  new  trial,  the  notice  of  intention  did  not  appear 
in  the  transcript,  nor  were  any  of  the  grounds  stated  from 
which  it  could  be  determined  what  questions  were  before 
the  trial  court  on  the  motion.  The  record  here  is  not  de- 
ficient in  the  same  respects  as  was  that  in  the  case  last  cited. 
The  decision  in  Cross  v.  Mayo,  167  Cal.  594,  [140  Pac.  283], 
is  an  authority  as  to  the  sufficiency  of  a  record  like  that  here 
presented  to  authorize  the  court  to  review  the  order  made  on 
motion  for  a  new  trial. 

For  the  foregoing  reasons  we  conclude  that  the  trial  court 
was  in  error  in  its  judgment  and  that  the  motion  for  a  new 
trial  should  have  been  granted. 

The  order  denying  the  motion  for  a  new  trial  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  31, 1916. 


[CIt.  Ko.  1468.    Third  AppellAta  Di8ttiet.»Jniis  S,  1916.] 

JOAQUIN  FONTS,  Bespondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  Appellant. 

NXGUGKNCB—nNLOADINO     OF     StESL     SHAmNO     laOM     FBKIGHTCAE-* 

Method  or  Bkmoval— Gabelessness  of  Fobei£an— Fau^urb  to 
Give  Wabninq  as  to  Intentions. — ^A  milroad  company  Ib  liable  in 
damages  for  personal  injuries  reeelTod  by  an  employee  of  a  traction 
company,  who  had  been  loaned  to  it  for  the  purpose  of  assisting 
its  section  foreman  in  unloading  a  heavy  and  unwieldy  steel  shaft- 
ing from  a  freight-car  to  the  station  platform,  where  such  injuries 
were  occasioned  by  the  act  of  the  foreman  in  raising  the  shafting  on 
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to  the  steel  apron  connecting  the  car  door  with  the  platform,  which 
caused  the  shafting  to  slide  and  fall,  without  first  giving  the  plain- 
tiff or  any  of  his  assistants  notice  of  his  intentions  so  to  do. 

Id. — Evidence — Proper  Method  or  Unloading — Opinion  of  Experi- 
enced Dratman. — In  an  action  for  damages  for  anch  injnriee,  the 
opinion  of  an  experienced  drayman  accustomed  to  handling  heaTj 
and  cumbrous  materials  of  all  kinds  is  admissible  as  to  the  proper 
or  more  skillful  waj  of  removing  such  shafting. 

Id. — ^BuLES  AND  Methods  of  Work — ^Dutt  of  Master— Propsb  Imstbuo- 
TiON. — In  such  an  action  an  instruction  is  not  inapplicable  that  it 
is  the  duty  of  the  master  to  exercise  reasonable  and  ordinary  care 
to  adopt  "safe  rules"  and  methods  of  work,  and  that  each  duty  is 
one  that  cannot  be  delegated  in  saeh  a  manner  as  to  relieve  tSie 
master  from  responsibility  therefor. 

Id- — ^DuTY  TO  Give  Warning — ^Unobjectionable  Instructions. — ^The 
reading  to  the  jury  of  several  instructions  io  which  it  was  stated, 
in  substance,  that,  if  they  believed  from  the  evidence  that  the  method 
adopted  for  unloading  the  shafting  was  a  perilous  one,  and  ''that 
the  perils  of  the  method  so  adopted  were  known  to  defendant's  fore- 
man before  or  at  the  time  of  the  accident,  and  believe  that  the 
plaintiff  did  not  know  and  in  the  exercise  of  reasonable  care  shoild 
not  ha\re  known  of  such  peril,  then  it  became  the  duty  of  such  f'/re- 
man  or  boss  to  notify  the  plaintiff  thereof,  and  if  you  believe  from 
the  evidence  that  the  plaintiff  was  injured  solely  by  reason  of  such 
failure  of  duty  to  notify  the  plaintiff,  then  in  that  case  I  insttuct 
you  that  your  verdict  must  be  against  the  defendant  and  for  the 
plaintiff,"  is  not  subject  to  the  objection  that  thereby  the  court 
unqualifiedly  and  plainly  told  the  jury  that  the  duty  to  give  warning 
rested  on  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial  WUl- 
iam  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  A.  Moore,  Stanley  Moore,  George  K.  Ford,  and  Wilder 
Wight,  for  Appellant. 

Robinson  &  Robinson,  and  Harry  L.  Price,  for  Respondent 

THE  COURT. — Appellant  has  not  pointed  out  any  inaccu- 
racy in  the  statement  of  facts  as  made  by  respondent,  and 
it  may  be  accepted  substantially  as  the  basis  for  a  considera- 
tion of  the  legal  questions  argued  by  counsel.  That  statement, 
as  far  as  any  conflict  exists,  is  the  deduction  from  the  testi- 
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mony  favorable  to  respondent,  but,  of  course,  no  valid  ob- 
jection on  that  account  can  be  urged  to  our  according  it  full 
credit,  since  it  is  not  inherently  improbable.  The  action 
was  on  account  of  personal  injuries  received  by  plaintiff 
while  in  the  employment  of  defendant  in  assisting  in  the  re- 
moval of  a  steel  shafting  from  a  freight-car  to  the  station  plat- 
form, and  resulted  in  a  judgment  in  his  favor  for  three 
thousand  dollars.  Plaintiff  was  in  the  general  employment 
of  C.  L.  Best  Oas  Traction  Company  as  a  molder's  helper, 
and  had  been  loaned  to  defendant  for  the  special  work  in 
which  he  was  engaged  when  injured.  He  had  been  employed 
for  only  a  few  days  by  said  traction  company  before  the  ac- 
cident occurred.  Said  shafting  was  about  twenty-one  and 
one-half  feet  long,  six  inches  in  diameter,  and  weighed  about 
one  thousand  five  hundred  pounds.  It  was  smooth  and  round 
and  was  to  be  used  for  axles  for  traction  engines.  It  was 
in  a  boxcar  placed  on  a  sidetrack  near  Elmhurst  station  and 
was  a  part  of  a  shipment  which  it  was  the  duty  of  defend- 
ant to  unload.  A  few  days  prior  to  the  accident,  one  Charles 
Forsyth,  defendant's  section  foreman,  had  tried  to  unload 
the  piece  of  shafting  with  the  aid  of  three  other  men,  but 
found  it  was  too  heavy  for  them  to  handle.  He  therefore 
notified  the  agent  at  said  station  that  he  needed  more  men. 
Said  agent  then  telephoned  to  said  traction  company  for  more 
men.  Accordingly,  two  more  men  were  sent,  but  the  six 
were  unable  to  lift  the  shafting,  and,  upon  request,  plaintiff 
and  another  man  were  sent.  Mr.  Forsyth  had  sole  charge 
of  the  men  and  was  boss  of  the  operation  of  unloading.  The 
eight  men  were  not  able  to  lift  the  bar  from  the  floor  so  as 
to  carry  it  out  of  the  car.  Before  the  accident  one  of  the 
workmen  informed  said  station  agent  that  the  bar  was  too 
heavy  for  the  men  to  handle.  The  eight  men,  however, 
after  great  effort,  succeeded  in  lifting  one  end  up  to  and 
through  the  window  at  the  end  of  the  car.  The  bottom  of 
the  window  was  about  three  feet  and  seven  inches  from  the 
floor  of  the  car  and  was  covered  with  a  smooth  piece  of  steel. 
The  car  floor  was  entirely  of  wood.  The  end  of  the  shaft 
wajs  pushed  about  three  feet  through  said  window,  with  the 
other  end  resting  upon  the  wooden  floor  about  four  feet  from 
the  car  door.  Mr.  Forsyth,  with  a  *' pinch-bar,"  proceeded 
to  move  the  lower  end  of  said  shafting  toward  said  door, 
moving  it  about  two  inches  at  a  time.     There  was  an  ** apron'* 
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consisting  of  a  steel  plate  placed  between  the  car  and  the  sta- 
tion platform,  connecting  the  open  car  door  with  the  platform 
below.  The  station  platform  was  several  inches  below  the 
car  floor,  so  that  the  steel  apron  was  inclined  at  about  the 
same  angle  as  the  shafting.  The  end  of  the  steel  apron  ex- 
tended above  the  car  floor,  so  that  a  person  attempting  to 
pinch  the  shafting  on  to  the  apron  would  be  required  to 
raise  the  bar  several  inches.  This  inclined  steel  apron  had 
been  used  a  great  deal  and  had  been  worn  smooth.  While 
Mr.  Forsyth  was  thus  pinching  the  bar,  the  eight  men  were 
distributed  along  in  close  proximity  to  it,  some  on  each  side, 
plaintiff  with  two  or  three  others  having  their  backs  toward 
the  car  door.  Plaintiff  occupied  a  position  at  the  greatest 
distance  from  Mr.  Forsyth,  being  at  the  end  and  comer  of 
the  car.  At  the  time  of  the  accident  someone  was  looking 
for  rollers  to  place  under  the  shafting  so  that  it  could  be 
rolled  out  of  the  car.  Before,  however,  the  rollers  could  be 
obtained,  Mr.  Forsyth,  without  giving  any  warning,  raised 
the  bar  on  to  the  steel  apron.  It  is  stated  by  appellant  that 
it  is  obvious  that  *'the  bar  would  slip  when  the  end  Forsyth 
was  prying  reached  the  steel  apron.  We  all  know  that  iron 
produces  but  little  resistance  upon  iron."  The  shafting 
gave  an  instantaneous  jump,  slid  for  an  instant,  and  came 
down  like  a  shot.  The  helpers  were  surprised  and  several 
of  them  narrowly  escaped  injury,  plaintiff  having  his  foot 
and  toes  mashed  and  his  body  severely  bruised. 

The  gist  of  plaintiff's  claim  from  the  foregoing  facts  is  that, 
"Defendant  company  failed  to  supply  Forsyth  with  sufficient 
men  to  properly  lift  the  bar  down.  Forsyth  failed  to  warn 
the  men  of  what  he  was  going  to  do,  but  instead  allowed 
the  men  to  remain  grouped  around  the  shafting  while  he 
kept  his  intentions  entirely  to  himself,  raised  the  bar  on  to 
the  steel  shafting,  and  caused  it  to  fall  down.  Forsyth  failed 
to  explain  to  his  men  the  method  of  work  he  was  going  to 
follow,  and  allowed  all  of  them  to  believe  that  he  would  cease 
pinching  before  the  shafting  reached  the  apron  and  to  believe 
that  the  bar  would  be  lifted  down  from  the  car  window 
rather  than  to  be  suddenly  precipitated  to  the  floor.  He 
alone  knowing  that  he  was  going  to  put  the  smooth  steel  shaft- 
ing upon  the  smooth  steel  apron  failed  to  take  reasonable 
or  any  precautions  to  prevent  this  slippery  piece  of  smooth 
shafting  from  falling  upon  the  men  grouped  around  it.     The 
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recklessness  of  this  act  is  shown  by  the  fact  that  the  opera- 
tion of  tying  a  piece  of  rope  aronnd  the  center  of  the  shaft- 
ing and  fastening  the  rope  around  the  drawhead  of  the  car 
would  have  absolutely  prevented  the  shafting  from  falling.** 

We  think  in  the  particular  thus  pointed  out  by  respondent 
there  is  presented  a  sufficient  case  of  negligence,  within  the 
purview  of  the  authorities,  to  warrant  the  finding  of  the  jury 
In  fact,  it  appears  to  us  that  Forsyth  is  chargeable  with  a 
high  degree  of  carelessness  in  failing  to  give  warning  to 
the  workmen  of  his  intention.  Of  course,  he  may  have  be- 
lieved, and  had  cause  to  believe,  that  they  were  not  ignorant 
of  his  purpose,  but  we  cannot  so  accept  the  facts.  The  want 
of  knowledge  on  the  part  of  plaintiff  and  the  failure  of  For- 
syth to  apprise  him  of  what  the  foreman  intended  to  do  seem 
to  be  the  vital  features  in  the  case  as  far  as  the  liability  of  de- 
fendant is  concerned. 

Appellant  argues,  with  force  and  zeal,  that  the  danger  was 
so  obvious  that  the  injury  must  be  said  to  be  the  result  of 
respondent's  own  gross  and  stupid  negligence.  This  view, 
however,  assumes  that  he  had  knowledge  of  the  conditions 
that  made  the  danger  imminent  and  manifest.  This  assump- 
tion, however,  as  we  view  it,  constitutes  the  false  premise 
in  appellant's  argument.  There  is  room  for  the  inference, 
let  us  repeat,  that  not  only  did  plaintiff  have  no  intimation 
or  knowledge  that  Forsyth  intended  or  was  about  to  raise  the 
end  of  the  bar  on  to  the  apron,  but  he  had  reason  to  believe 
that  an  entirely  different  method  would  be  adopted. 

In  addition  to  the  foregoing  contention  many  points  are 
made  by  appellant,  some  of  which,  presented  in  the  opening 
brief,  are  apparently  abandoned  in  the  closing  argument,  and 
will,  therefore,  receive  no  specific  attention. 

Among  the  incidents  of  the  trial — quite  out  of  the  ordinary, 
we  should  say — is  what  respondent  denominates  the  ''faint- 
ing episode."  Plaintiff,  while  on  the  witness-stand,  lost  con- 
sciousness and  fell  from  his  chair.  The  contention  in  brief 
is  that  this  circumstance  must  have  excited  the  sympathy  of 
the  jury,  which  controlled,  or  at  least  influenced,  their  ver- 
dict. In  the  morning  he  had  been  on  the  stand  for  some 
time,  within  which  he  had  exhibited  his  injured  foot  to  the 
jury.  In  the  afternoon  he  had  undergone  a  searching  cross- 
examination  for  probably  an  hour  when  the  unfortunate  in- 
cident occurred.    Defendant  did  not  complain  of  it  for  sev- 
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eral  days  thereafter,  nor  is  there  any  coBtention  that  the 
plaintiff  was  not  fully  cross-examined  after  he  recovered  from 
his  indisposition. 

Respondent  charges  the  incident  to  the  menacing  conduct 
of  appellant's  counsel,  and  claims  that  if  any  detriment  was 
suffered  thereby  they  are  responsible  for  it  It  is  also  ar- 
gued that,  under  the  peculiar  circumstances  developed  by 
the  cross-examination,  the  temporary  collapse  of  the  witness 
probably  injured  his  own  cause  rather  than  that  of  his  ad- 
versary. Prom  a  reading  of  the  record  we  are  not  justified 
in  holding  that  there  was  anything  improper  in  the  conduct 
of  said  counsel,  but  we  ean  readily  understand  how  a  plain- 
tiff, unacquainted  with  court  proceedings,  nervous  from 
sickness  and  suffering,  unfamiliar  with  our  language  and 
naturally  timorous  under  the  influence  of  a  strange  judicial 
investigation,  might  necessarily  misconstrue  what  was  said 
and  done,  and  be  affected  thereby  as  grievously  as  is  claimed. 
However,  we  need  not  pursue  the  subject,  as,  of  course,  we 
cannot  say  that  the  verdict  of  the  jury  was  influenced  thereby. 
The  presumption  is,  manifestly,  that  they  regarded  their 
oaths  and  determined  the  cause  according  to  the  law  and 
the  evidence.  If  there  had  been  simulation  on  the  part  of 
plaintiff  or  other  intentional  misconduct,  the  case  would  be 
obviously  different.  But  to  grant  a  new  trial  in  consequence 
of  the  unavoidable  illness  of  plaintiff,  sudden  though  it  be 
and  in  the  presence  of  the  jury,  would  certainly  be  some- 
thing novel  in  the  history  of  judicial  proceedings. 

One  of  the  considerations  in  the  case  treated  most  seriously 
grows  out  of  the  action  of  the  court  in  overruling  the  objec- 
tion of  appellant  to  a  question  propounded  to  one  James 
Henneberry,  an  experienced  drayman.  The  interrogatory 
is  of  considerable  length,  reciting  the  facts  as  to  the  freight- 
car,  the  length  and  weight  of  the  shaft,  its  position  resting 
upon  the  window  and  the  floor  of  the  car,  the  position  of 
the  sheet-iron  apron,  the  act  in  moving  the  lower  end  of 
said  shaft  toward  the  door  of  the  car  and  culminating  in 
throwing  said  shaft  on  to  said  apron,  nothing  else  being 
done  in  the  way  of  anchoring  the  shaft  or  preventing  it  from 
slipping,  and  concluding:  ''That  on  either  side  of  this 
piece  of  shafting  were  stationed  seven  men,  besides  one  who 
was  doing  the  prying  with  that  bar;  it  being  the  plan,  after 
having  lifted  this  shaft  into  the  window,  to  take  it  down 
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again  in  the  manner  in  which  they  had  raised  it,  that  is, 
by  the  men  themselves.  Would  you  say,  under  the  circum- 
stances, that  was  a  proper  mode  of  taking  the  shaft  from 
the  cart"  The  objection  was  that  "it  is  not  a  fair  state- 
ment or  a  hypothetical  question;  also  because  the  matter  is 
not  the  subject  of  expert  evidence.  It  does  not  lay  within 
the  domain  of  expert  evidence  at  all."  The  answer  was: 
*'I  do  not  think  so."  A  similar  objection  was  also  over- 
ruled to  the  following  question:  *'What  reasonable  pre- 
cautions could  have  been  exercised  in  order  to  prevent  this 
shaft  slipping  through  and  from  the  window  and  falling  to 
the  floor,  as  it  did,  as  detailed  in  my  question?"  The  an- 
swer was:  **The  simple  method  would  be  to  lash  it  to  pre- 
vent it  from  slipping.  Just  lash  a  piece  of  rope  around 
about  the  center  of  the  shaft,  and  a  couple  of  men  take  hold 
of  the  end  of  the  rope,  prevent  it  slipping  out  of  the  door." 
The  witness  further  explained,  over  objection:  *'I  would 
have  blocked  up  under  the  shaft  on  the  floor  of  the  car.  That 
would  be  the  proper  precaution  to  prevent  it  from  falling 
to  the  floor,  to  put  some  blocks  across  here,  which  would  also 
be  underneath  that  piece  of  shafting,  and  after  it  was  pried 
to  the  door,  to  have  the  block  with  the  end  on  rollers,  to  get  it 
out  afterward. " 

The  first  objection  going  to  the  hypothetical  character  of 
the  question  is  not  pressed,  and  we  may  pass  it  by  with  the 
remark  that  a  basis  for  the  question  is  found  in  the  record. 
The  second  objection,  viz.,  that  the  matter  about  which  the 
witness  was  asked  to  give  his  opinion  is  not  among  those  sub- 
jects as  to  which  expert  testimony  is  necessary  and  allow- 
able, is  not,  in  our  opinion,  well  taken.  The  general  rule 
is,  of  course,  ''that  the  opinions  of  witnesses  are  never  to 
be  received  as  evidence  where  all  the  facts  upon  which  such 
opinions  are  founded  can  be  ascertained  and  made  intelli- 
gible to  the  court  or  jury."  (1  Greenleaf  on  Evidence,  sec. 
441b.)  Or,  as  the  proposition  was  clearly  stated  by  Camp- 
bell, J.,  in  Evans  v.  People,  12  Mich.  35:  "Where  the  court 
or  jury  can  make  their  own  deductions  they  shall  not  be 
made  by  those  testifying.  In  all  cases,  therefore,  where  it 
is  possible  to  inform  the  jury  fully  enough  to  enable  them 
to  dispense  with  the  opinions  or  deductions  of  witnesses  from 
things  noticed  by  themselves  or  described  by  others,  such 
opinions  or  deductions  should  not  be  received." 
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The  general  test,  then,  is:  Is  the  matter  upon  which  the 
opinion  of  a  witness  may  be  asked  one  as  to  which  the  jury 
themselves  are  capable  of  forming  a  judgment  from  a  descrip- 
tion thereof  by  other  witnesses!  And,  measured  by  this 
test,  we  are  inclined  to  the  belief,  as  before  stated,  that  the 
opinion  of  the  witness  in  this  case  as  to  the  proper  or  the 
more  skillful  mode  of  removing,  down  an  incline,  a  heavy, 
cumbrous,  and  unwieldy  steel  shafting,  such  as  the  one 
described  in  this  case,  from  a  freight-car  to  the  station  plat- 
form, was  not  only  proper  but  necessary  to  a  correct  solu- 
tion by  the  jury  of  the  ultimate  question  whether  the  plain- 
tiff's injuries  were  sustained  through  the  negligence  of  the 
defendant  by  its  employee  in  immediate  charge  of  the  work. 
As  seen,  the  shafting  was  smooth  and  round,  and  weighed 
about  one  thousand  five  hundred  pounds.  Quite  naturally, 
when  raised  to  an  inclined  position,  it  would  easily  slide 
downward,  and,  if  not  properly  handled,  with  suddenness 
and  great  force.  This  would  particularly  be  the  result 
where,  as  here,  the  smooth  iron  or  steel  shafting  is  moved 
on  to  and  over  a  steel-plated  apron,  worn  smooth  by  use,  and 
inclined  at  approximately  the  same  angle  as  the  shafting 
itself.  It  is,  therefore,  plainly  manifest  that  no  person  but 
one  accustomed  to  the  handling  of  such  heavy  and  unwieldy 
materials  would  know  precisely  the  proper  method  which, 
under  all  the  circumstances  shown  here,  ought  reasonably 
to  be  adopted  for  the  removal  of  such  a  piece  of  iron  or  steel 
of  the  heft  and  unwieldiness  of  the  shafting  in  this  case  from 
one  place  to  another  with  safety  to  those  engaged  or  em- 
ployed in  the  work  of  such  removal,  where,  as  in  the  present 
case,  the  removal  required  the  shunting  of  the  iron  down 
an  incline  to  the  place  to  which  it  was  to  be  removed.  How 
such  removal  is  to  be  accomplished  with  safety  to  those 
engaged  in  the  work  of  removal  is  a  matter  whicli  ean, 
obviously,  be  the  better  determined  by  those  who  have  had 
experience  in  the  handling  of  ponderous  and  unwieldy 
materials.  It  is  extremely  doubtful  whether  the  average  jury- 
man or  average  judge  would  be  able  to  say,  from  the  man- 
ner of  the  removal  of  the  shafting  from  the  freight-car  to  the 
platform  as  described  by  witnesses  in  this  case,  whether  the 
method  so  shown  was  the  proper  method  for  its  removal  to 
insure  the  protection  of  those  engaged  in  so  removing  it 
against  injury  or  misadventure  of  any  sort. 
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As  8hoi¥ii,  the  witness,  Hennebeny,  was  an  experienced 
drayman,  and  as  such  had  been  accustomed  to  handling  heavy 
and  cumbrous  materials  of  all  kinds.  By  this  experience 
he  undoubtedly  acquired  a  skill  in  the  loading  and  unload- 
ing of  heavy  freight  under  a  variety  of  circumstances  which 
a  person  having  no  such  experience  could  not  be  expected 
to  be  possessed  of.  Necessarily  a  person  of  such  experience 
would  know  much  better  than  one  having  no  such  experience 
how  to  proceed  in  such  a  case,  and  to  prosecute  the  work  of  re- 
moval according  to  that  method  which  his  experience  had 
taught  him  was  the  safer  or  the  less  attended  by  danger  to 
those  actively  connected  with  the  work.  And  necessarily, 
therefore,  his  opinion  as  to  the  proper  method  of  carrying 
on  the  work  would  be  superior  to  that  of  the  jury  founded 
upon  the  testimony  of  witnesses  who  had  given  only  a 
general  description  of  the  circumstances  under  which  the 
work  of  removal  was  attempted.  It  hence  follows  that  the 
matter  upon  which  the  witness  was  permitted  to  express  his 
opinion  was  not  one  within  the  common  knowledge  of  men,  and 
that  the  testimony  was  proper  and  necessary  to  an  enlight- 
ened consideration  and  a  correct  disposition  of  the  ultimate 
issue. 

The  conclusion  thus  reached  upon  this  point  is,  we  think, 
sustained  by  the  cases.    A  few  of  these  we  may  well  refer  to. 

In  Dyas  v.  Southern  Pacific  Co.,  140  Cal.  296,  [73  Pac. 
972],  the  plaintiff  was  injured  by  an  insecure  derrick,  and 
the  court  held  that  "derricks,  being  of  such  limited  use  and 
complicated  construction  that  an  ordinary  person  is  not 
familiar  therewith,  civil  engineers  of  long  experience  who 
are  familiar  with  the  mechanical  principles  on  which  they 
are  constructed  and  operated  and  with  their  strength  and 
use,  are  competent  to  testify  as  expert  witnesses  in  relation 
thereto  and  as  to  the  sufficiency  and  security  of  the  counter- 
balancing and  fastening  of  the  derrick  in  question."  The 
case  is  an  instructive  one,  and  sets  forth  clearly  the  principle 
upon  which  such  evidence  is  admitted. 

Snyder  v.  Holt  Mfg.  Co.,  134  Cal.  324,  [66  Pac.  311],  was 
an  action  for  personal  injuries,  caused  by  reason  of  the  sepa- 
ration of  a  defective  bolt  and  nut  used  to  connect  the  header 
and  separator  in  a  sidehill  combined  harvester,  manufactured 
for  and  sold  to  the  plaintiff  by  the  defendant,  and  it  was  held 
that  "the  question  whether  the  bolt  and  nut  were  proper  and 
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sufficient  for  the  coupling  together  of  the  parts  of  the  har- 
vester is  peculiarly  one  for  the  evidence  of  a  qualified  expert, 
experienced  in  the  construction  of  such  machinery  for  the  pur- 
pose  intended." 

In  SUveira  v.  Iversen,  128  Cal.  187,  190,  [60  Pac.  688],  it 
was  held  proper  to  ask  a  witness:  "How  can  it  be  determined, 
Mr.  Erickson,  whether  a  rope  has  become  rotten  and 
unsound  r' 

In  Callan  v.  BuU,  113  Cal.  593,  [45  Pac.  1017],  plaintiflf  was 
injured  through  the  negligent  construction  of  a  jetty,  and 
witnesses  were  called  as  experts  in  his  behalf  for  the  purpose 
of  showing  that  the  structure  to  which  a  certain  mat  was 
suspended  was  not  properly  constructed  to  sustain  the  weight 
of  the  mat,  and  also  to  show  what  weight  a  cap  of  the  dimen- 
sions of  the  one  in  question  would  sustain.  These  questions 
were  objected  to  by  the  defendant,  upon  the  ground  that  it 
was  for  the  jury  to  determine,  from  the  facts  that  might  be 
shown  in  the  case,  whether  the  structure  was  properly  made. 
But  the  supreme  court  said:  *' These  objections  were  properly 
overruled.  The  matters  sought  to  be  shown  by  these  wit- 
nesses .  .  .  were  matters  not  presumably  within  the  common 
knowledge  of  men,  and  were  eminently  proper  to  be  shown 
by  those  who  had  made  these  subjects  a  matter  of  special 
study.  (Prendible  v.  Connecticv4  River  Mfg.  Co.,  160  Mass. 
131,  [35N.  B.  675].)" 

In  Howland  v.  Oakland  Consol.  8t  By.  Co.,  110  Cal.  513, 
[42  Pac.  983],  expert  testimony  was  admitted  as  to  whether 
defendant's  car  could,  with  proper  care  and  attention,  have 
been  stopped  in  time  to  avoid  a  collision  and  the  supreme 
court  said:  "Nor  is  there  any  question  but  that  the  subject 
was  one  upon  which  the  opinion  of  the  witness  was  admissible. 
The  manner  of  running  electric  cars,  their  rate  of  speed  and 
the  facility  with  which  they  can  be  stopped  or  handled,  is  not 
a  matter  of  such  common  knowledge  that  the  jury  could  judge 
as  intelligently  as  one  skilled  in  their  use.  It  was,  therefore, 
proper  to  resort  to  expert  evidence.*' 

Mulholland  v.  Western  Oas  Construction  Co.,  21  Cal.  App. 
44,  [131  Pac.  110],  involved  personal  injuries  through  the  ex- 
plosion of  a  scrubber  in  a  plant,  and  a  witness  was  permitted 
to  answer  over  objection  these  questions:  **I8  it  proper,  con- 
sidering the  safety  of  employees,  to  equip  a  scrubber  without 
steam  pipes!"    **What  is  necessary  to  make  a  plant  reason- 
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ably  safe  for  the  protection  of  the  plant f  "Is  the  steam 
pipe  necessary  for  the  safety  of  the  men  in  and  about  the 
plant  t"  It  is  true  that  the  court  said  that  **if  his  answer 
as  to  what  would  be  a  safe  way  to  equip  a  scrubber  stood 
alone  without  explanation,  we  should  be  inclined  to  hold  that 
the  overruling  of  objection  thereto  was  prejudicial  error,"  but 
the  witness  gave  the  reasons  for  his  conclusion,  and  this  ren- 
dered innocuous  the  form  of  the  question,  so  the  court  held, 
intimating,  however,  that  it  was  so  largely  a  matter  of  discre- 
tion with  the  lower  court,  that  if  the  ruling  had  been  the  other 
way,  it  would  not  have  been  error. 

In  McLain  v.  Dahlstrom  Metallic  Door  Co.,  19  CaL  App. 
475,  [126  Pac.  391],  plaintiff  was  injured  by  an  insecure 
elevator,  and  it  was  held  that  the  lower  court  properly  allowed 
evidence  to  show  the  insecurity  of  a  knot  such  as  that  shown, 
and  the  mode  of  tying  knots  in  such  a  way  as  to  prevent 
slipping  and  accident,  which  is  proper  matter  of  skill,  and  to 
show  the  weakness  which  was  apparent  from  an  inspection  of 
the  insecure  knot,  if  had. 

In  Colsh  V.  Chicago  B.  JR.  Co.,  149  Iowa,  176,  [Ann.  Cas. 
3912C,  915,  34  L.  R.  A.  (N.  S.)  1013,  127  N.  W.  198],  it  was 
<ieclared  that  expert  testimony  is  admissible  on  the  question 
of  the  proper  loading  of  livestock  in  a  car. 

In  Leslie  v.  Oranite  By.  Co.,  172  Mass.  468,  [52  N.  B.  542], 
it  was  held  that  an  expert  can  testify  as  to  the  methods  of 
handling  heavy  stones  with  a  derrick. 

In  Smith  v.  Dow,  43  Wash.  407,  [86  Pac  555],  the  court 
declared  that  an  expert  may  state  that  the  method  used  in 
tying  lumber  for  hoisting  was  not  safe. 

In  Palmquist  v.  Mine  &  Smelter  Co.,  25  Utah,  257, 
[70  Pac.  994],  it  was  held,  in  an  action  for  personal  injury 
alleged  to  have  been  sustained  in  moving  a  boiler,  that  expert 
evidence  as  to  the  proper  method  of  moving  boilers  and  the 
appliances  ordinarily  connected  therewith  is  competent. 

For  further  illustration  of  the  application  of  the  rule 
permitting  opinion  testimony,  we  refer  to  the  following  cases : 
Zarnik  v.  Beiss  Coal  Co.,  133  Wis.  290,  [113  N.  W.  752] ; 
Alabama  So.  By.  v.  Vail,  155  Ala.  382,  [46  South.  587] ; 
O'Brien  v.  Look,  171  Mass.  36,  [50  N.  B.  458];  Wolfe  v. 
Mosler  Safe  Co.,  139  App.  Div.  848,  [124  N.  Y.  Supp.  541], 
a  case  which,  on  its  facts,  is  strikingly  similar  to  the  case  at 
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bar;  Meaetf  ▼•  8t  Loms  &  8.  F.  By.  Co.,  215  Mo.  567,  [114 
S.  W.  1013]. 

Counsel  for  the  appellant  cite  many  cases  which,  they  in- 
sist, support  the  view  that  the  opinion  of  the  witness,  Henne- 
berry,  was  upon  a  matter  within  the  knowledge  of  the  jury, 
or,  in  other  words,  not  within  the  range  of  those  subjects  upon 
which  the  opinions  of  experts  may  be  received.  We  need 
not  take  the  time  to  review  herein  all  those  cases.  It  is  suffi- 
cient to  say  that  we  have  carefully  read  them  and  found  no 
difficulty  in  distinguishing  them  from  the  present  case.  The 
facts  are  wholly  different  from  those  of  this  case.  The 
opinion  testimony  which  had  been  allowed  by  the  trial  courts 
in  those  cases  and  which  the  appellate  courts  held  to  be  in- 
competent and  inadmissible  related  to  ordinary  matters  as  to 
which  the  average  person  could  form  a  correct  opinion  with- 
out the  aid  of  the  opinion  of  those  claiming  to  have  had  special 
experience  in  such  matters.  For  instance,  it  was  held  by  the 
supreme  court  of  Iowa  that  the  opinion  of  a  witness  as  to  the 
number  of  men  necessary  properly  and  safely  to  move  a  loco- 
motive tender  loaded  with  coal  by  means  of  a  pinch-bar  was 
upon  a  matter  which  the  jury  themselves  were  competent  to 
determine  from  a  simple  statement  of  the  facts.  (Cdhow  v. 
Chicago  By.  Co.,  113  Iowa,  224,  [84  N.  W.  1056].)  And 
likewise,  in  an  action  wherein  the  plaintiff  set  up  personal 
injury  through  the  negligence  of  the  defendant  in  not  prop- 
erly securing  pipe  which  was  being  hoisted  in  bundles  of  six, 
it  being  claimed  that  the  defendant  had  negligently  failed  to 
place  bagging  at  the  end  of  the  bundle,  and  thus  secured  it  so 
as  to  prevent  the  single  piece  from  falling  out,  it  was  held 
that  the  opinion  of  a  witness  that  the  pipes  were  properly 
fastened  was  not  admissible,  the  matter  upon  which  such 
opinion  was  given  not  being  such  as  to  require  the  opinion  of 
an  expert.  The  court  said  that  "the  witness  could  properly 
state  the  relative  efficiency  of  different  methods  of  hoisting  the 
pipe ;  but  when  he  was  asked  to  state  whether  it  was  necessary 
in  the  proper  performance  of  a  duty,  to  attach  bagging  to  the 
end  of  the  pipes,  he  was  asked  a  question  which  the  jury 
could  determine  upon  a  statement  of  simple  facts. '*  (New 
York  Electric  Co.  v.  Blair,  79  Fed.  896,  [25  C.  C.  A.  216].) 

In  the  present  case,  it  will  be  noted,  the  witness  was  not 
asked  how  many  men  would  be  required  to  move  the  shafting 
properly  and  with  safety ;  nor  (it  may  be  added)  was  he  asked 
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whether  the  method  adopted  for  the  removal  of  the  shafting 
was  unsafe  or  characterized  by  inherent  or  other  negligence. 
He  was,  as  seen,  merely  asked  if  the  manner  in  which  it  was 
attempted  to  remove  the  shafting  as  shown  by  the  testimony 
of  the  witnesses  was  the  proper  way  to  do  the  work,  which,  it 
is  clear  (as  counsel  suggest)  involved  certain  complex  opera- 
tions. And  he  not  only  declared  that  the  method  adopted  was 
not  the  proper  way  of  handling  the  heavy  and  cumbrous  arti- 
cle under  the  circumstances,  but  (as  an  expert  should)  ex- 
plained the  reasons  for  his  conclusion  In  brief,  the  whole 
sum  of  the  witness'  testimony  was  the  expression  of  an 
opinion  upon  the  relative  efficiency  of  different  methods  of 
unloading  and  removing  the  shafting.  {New  York  Electric 
Co.  V.  Blair,  79  Fed.  896,  [25  C.  C.  A.  216].) 

Counsel  for  the  defendant,  Southern  Pacific  Company,  de- 
vote considerable  space  in  their  briefs  in  criticism  of  the 
alleged  refusal  by  the  trial  court  to  grant  their  client's  alleged 
motion  for  a  nonsuit.  But  a  simple  reply  to  the  extended  argu- 
ment addressed  to  that  proposition  is  to  be  found  in  the  fact 
that  while  it  appears  that  a  motion  for  a  nonsuit  was  made  by 
the  corporation,  C.  L.  Best  Oas  Traction  Company,  which  was 
joined  with  the  Southern  Pacific  Company  as  a  party  de- 
fendant, and  the  same  granted,  it  nowhere  is  made  to  appear 
in  the  record  that  the  Southern  Pacific  Company  made  any 
such  motion. 

The  next  assignments  involve  attacks  upon  certain  portions 
of  the  court's  charge  to  the  jury  and  upon  the  action  of  the 
court  in  refusing  to  allow  certain  instructions  proposed  and 
requested  by  the  defendant. 

The  first  of  the  given  instructions  to  which  objection  is 
made  reads:  ''I  instruct  you  that  it  is  the  duty  of  the  master 
to  exercise  reasonable  and  ordinary  care  to  adopt  safe  rules 
and  methods  of  work,  and  that  this  is  a  personal  duty  which 
the  master  owes  to  its  servant,  and  which  cannot  be  delegated 
or  transferred  to  another  in  such  manner  as  to  relieve  it,  the 
master,  from  responsibility  thereof." 

That  said  instruction  contains  a  correct  statement  of  a  legal 
principle  in  the  abstract,  there  can  be  no  doubt ;  and  we  are 
unable  to  perceive  why  it  is  not  a  rule  which  may  appro- 
priately be  stated  in  almost  any  case  of  personal  injuries, 
where  the  latter  are  alleged  to  have  been  sustained  by  a  ser- 
vant through  the  negligence  of  his  master  while  such  servant 
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is  engaged  in  the  performance  of  duties  the  execution  of 
which  is  attended  hy  more  or  less  danger  to  the  employee. 

It  has  been  declared  by  the  text-writers  and  uniformly  held 
by  the  courts  that  ''it  is  the  duty  of  railroad  companies  to 
exercise  reasonable  care  in  the  matter  of  safeguarding  and 
protecting  their  employees  while  engaged  in  the  discharge  of 
their  duties  as  such  against  the  negligence  of  common  em- 
ployees, or  their  own  negligence  through  the  operation  of 
cars  or  other  machinery,  and  to  that  end  make,  promulgate, 
and  enforce  reasonable  rules  for  the  government  of  their  em- 
ployees in  the  performance  of  their  duties  as  such."  (Payne 
V.  Oakland  Traction  Co,,  15  Cal.  App.  127,  144,  [113  Pac. 
1074, 1081],  and  the  authorities  therein  cited.)  Of  course,  this 
rule  is  applicable  only  where  the  master  is  engaged  in  a  com- 
plex or  dangerous  business,  or  a  business  the  carrying  on  of 
which  is,  by  reason  of  its  intricate  character  and  other  condi- 
tions, itself  dangerous  to  employees  engaged  in  the  work  of 
actually  prosecuting  it ;  and,  manifestly,  whether  in  any  par- 
ticular case  such  rules  should  be  made  and  promulgated  must 
depend  upon  the  nature  or  character  of  the  business  and  the 
conditions  necessarily  surrounding  the  prosecution  thereof. 

But  even  if  this  were  a  case  to  which  the  rule  above  men- 
tioned is  not  strictly  applicable,  we  yet  are  unable  to  perceive 
in  the  instruction  anything  which  renders  it  inapplicable  to 
this  case;  for,  as  we  read  and  construe  it,  the  instruction,  as 
before  suggested,  merely  states  a  principle  of  law  quite  perti- 
nent to  nearly  all  cases  in  which  an  employee  claims  damages 
for  personal  injuries  received  while  engaged  in  the  perform- 
ance of  work  for  his  employer.  There,  clearly,  can  be  no 
doubt  that,  in  any  case,  it  is  the  duty  of  the  master  to  use  and 
employ  all  reasonable  precautions  for  the  safety  of  those  in 
his  service,  and  to  that  end  provide  his  employees  with  the 
safest  reasonably  available  methods  and  means  which  may  be 
employed  for  carrying  on  the  work.  (Bush  v.  Wood,  8  Cal. 
App.  647,  656,  [97  Pac.  709] ;  Buzzell  v.  Laconia  Man.  Co,, 
48  Me.  113,  [77  Am.  Dec.  212],  and  cases  therein  cited.) 
And  this  is  in  effect  all  that  the  above  instruction  declared  to 
the  jury.  If  the  word  *' rules"  was  omitted  from  the  instruc- 
tion, no  possible  question  could  arise  as  to  the  applicability 
of  the  instruction  to  this  or  (as  before  suggested)  almost  any 
other  case  of  personal  injury  which  was  sustained  by  a 
servant  while  prosecuting  work  assigned  to  him  by  his  em- 
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ployer.  We  cannot  see,  however,  that  the  nse  of  the  word 
"rules,"  unaccompanied  by  a  full  exposition  of  the  rule  re- 
quiring in  certain  circumstances  employers  to  adopt,  promul- 
gate, and  enforce  rules  for  the  guidance  of  their  employees 
while  actually  engaged  in  the  discharge  of  the  duties  of  their 
employment,  makes  the  instruction  say  anything  more  than 
what  it  would  have  imparted  to  the  jury  with  that  word 
eliminated.  What  the  instruction  really  means  and  was 
undoubtedly  intended  to  convey  was,  not  that  it  was  the  duty 
of  the  company  to  promulgate  and  enforce  set  rules  according 
to  which  the  unloading  of  cars  should  uniformly  be  carried 
on  (a  course  which,  in  its  application  to  work  so  varied  in 
character,  it  would  at  least  seem  is  not  feasible  or  practicable), 
but  that,  as  to  the  particular  work  in  hand,  because  of  its 
rather  intricate  character,  it  was  the  duty  of  the  defendant 
to  furnish  its  employees  employed  in  the  work  with  proper 
appliances  and  to  point  out  the  proper  method  for  perform- 
ing it  with  safety  to  themselves.  In  short,  the  instruction, 
justly  and  rationally  construed  by  the  light  of  the  connection 
in  which  it  is  applied,  simply  means  that  it  is  a  duty  legally 
resting  upon  the  master  to  adopt  that  method  for  the  per- 
formance of  the  particular  work  which,  considering  the  nature 
of  the  work  and  the  circumstances  under  which  it  must  be 
performed,  will  be  the  less  likely  to  endanger  the  lives  or 
limbs  of  the  employees  engaged  in  performing  it.  As  so  con- 
strued, and  as  no  doubt  the  jury  so  understood  it,  the  in- 
struction, as  before  stated,  merely  declares  a  general  princi- 
ple applicable  to  the  relations  existing  between  master  and 
servant,  and  announces  one  of  the  general  duties  owing  from 
the  former  to  the  latter.  What  less  than  this  could  reason- 
ably be  expected  or  required  of  an  employer  in  any  ease  or 
under  any  circumstances,  we  are  unable  to  conceive. 

The  next  complaint  of  the  appellant  is  aimed  at  the  action 
of  the  court  in  reading  to  the  jury  several  instructions  in 
which  it  was  stated,  in  substance,  that,  if  they  believed  from 
the  evidence  that  the  method  adopted  for  unloading  the  shaft- 
ing or  bar  in  question  from  the  car  was  a  perilous  one,  and 
"that  the  perils  of  the  method  so  adopted  were  known  to  de- 
fendant's foreman  before  or  at  the  time  of  the  accident,  and 
believe  that  the  plaintiff  did  not  know  and  in  the  exercise  of 
reasonable  care  should  not  have  known  of  such  peril,  then  it 
became  the  duty  of  such  foreman  or  boss  to  notify  the  plain- 
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tiff  thereof,  and  if  you  believe  from  the  evidence  that  plaintiff 
was  injured  solely  by  reason  of  such  failure  of  duty  to  notify 
the  plaintiff,  then  in  that  case  I  instruct  you  that  your  verdict 
must  be  against  the  defendant  .  .  .  and  for  the  plaintiff." 

One  of  the  grounds  of  objection  to  the  above  instruction 
and  others  addressed  to  the  same  proposition  is  that  thereby 
the  court  unqualifiedly  and  plainly  told  the  jury  that  the  duty 
to  give  warning  rested  on  the  defendant  It  is  further 
claimed  that  the  instructions  were  wholly  inappropriate  to 
this  case,  since  (so  it  is  argued)  the  danger  attending  the  act 
of  unloading  the  heavy  and  unwieldy  bar  was  so  obvious  that 
such  danger  must  have  been  plainly  patent  to  the  plaintiff 
and  the  other  workmen  assisting  in  the  work ;  hence,  so  it  is 
urged,  the  instructions  must  be  assumed,  and  held  to  have 
unduly  influenced  the  jury  against  the  defendant. 

We  are  not  prepared  to  acquiesce  in  the  propositions  ao 
stated.  A  reading  of  the  instructions  will  readily  disclose 
that  there  exists  no  tangible  ground  for  declaring  that  they 
did  not  fairly  and  plainly  submit  to  the  sole  determination  of 
the  jury  the  question  whether  the  facts  were  such  as  to  have 
placed  upon  the  defendant  the  duty  of  warning  the  plaintiff 
of  the  perils  or  hazards  of  the  work  in  which  he  was  tempo- 
rarily engaged. 

As  to  the  second  ground  of  objection  to  the  instructions,  we 
perceive  no  necessity  for  entering  into  an  analysis  of  the  situa- 
tion as  it  is  presented  here  to  show  that  the  doctrine  of  warn- 
ing was,  as  we  believe  is  true,  pertinent  to  this  ease.  Briefly, 
we  may  observe  that  there  are  considerations  exposed  by  the 
evidence  upon  which  the  propriety  of  such  instructions  in  this 
case  may  well  and  reasonably  be  maintained.  The  plaintiff, 
however,  relied  upon  general  negligence  as  well  as  upon  al- 
leged special  acts  of  omission  on  the  part  of  the  defendant 
which  constitute  actionable  negligence.  The  verdict  is  amply 
supported  upon  the  theory  of  the  general  negligence  set  up  in 
the  complaint.  Therefore,  even  if  it  were  true  and  necessary 
to  declare  that  warning  by  the  foreman  to  the  employees  of 
certain  unexpected  perils  necessarily  arising  in  such  a  case, 
and  which  perils  are  obvious  to  experienced  persons,  but  not 
so  to  the  one  inexperienced  in  such  work,  as  the  evidence 
shows  the  plaintiff  to  have  been,  was  not  among  the  duties 
legally  resting  upon  the  defendant  in  this  case,  yet,  after  an 
examination  of  the  entire  cause,  including  the  evidence,  we 
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cannot  justly  say  that  the  error  in  giving  the  iDstructions 
upon  that  subject,  if  error  it  was,  has  resulted  in  a  miscar- 
riage of  justice.     (Const,  art  VI,  sec.  4y2.) 

Counsel  for  the  appellant  concede  that  no  just  fault  can 
be  found  with  that  portion  of  the  court's  charge  in  which  it 
was  declared  that,  if  the  C.  L.  Best  Company  loaned  the 
plaintiff  to  the  Southern  Pacific  Company  for  the  special  ser- 
vice of  unloading  the  iron  bar,  and  that  the  plaintiff  came 
under  the  sole  power  of  control  and  direction  of  the  latter 
company,  and  that  plaintiff  expressly  or  impliedly  consented 
thereto,  then  and  in  that  event  the  plaintiff  for  the  time 
being  became  the  servant  of  said  Southern  Pacific  Company; 
but  they  insist  that  the  court  erred  to  the  prejudice  of  their 
client  by  refusing  to  state  the  converse  of  that  proposition  as 
proposed  in  their  own  language.  But,  as  we  read  the  instruc- 
tion upon  that  subject  as  proffered  by  the  Southern  Pacific 
Company,  it  goes  further  than  merely  to  state  the  converse 
of  said  rule  upon  a  hypothetical  or  assumed  situation  for 
which  there  might  be  support  in  the  evidence.  It  would  have 
told  the  jury  unqualifiedly  and  unconditionally  that,  upon  the 
case  as  made,  the  plaintiff  was  not  an  employee  and  under  the 
control  of  the  Southern  Pacific  Company.  Clearly,  the  in- 
struction as  so  proposed  is  inconsistent  with  the  one  given, 
entered  upon  the  domain  of  fact,  and  was  properly  refused. 

Objections  are  urged  against  some  other  instructions  deal- 
ing with  other  questions  arising  in  the  case.  To  these  we 
deem  it  unnecessary  to  give  special  attention  herein;  for  as 
to  the  action  of  the  court  with  reference  to  the  instructions, 
it  is  enough  to  say  generally  that  we  have  carefully  exam- 
ined the  entire  charge  of  the  court  and  have  found  that,  gen- 
erally speaking,  it  states  all  the  principles  of  law  pertinent  to 
the  issues  with  accuracy  and  clearness.  And  for  thia  reason 
there  is  no  ground  for  holding  that  the  court  erred  in  reject- 
ing certain  instructions  proposed  by  the  defendant  It  is 
obviously  true  that  a  principle  or  rule  of  law,  pertinent  to  the 
issues  and  once  stated,  is  not  required  to  be  repeated  in  other 
portions  of  the  charge.  The  rejected  instructions  in  effect 
merely  embraced  a  repetition  of  principles  in  different  forms 
of  language  which  the  court  announced  and  submitted  to  the 
jury. 

The  judgment  and  the  order  are  affirmed. 
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[GiT.  No.  1921.    Flnt  Appellate  District.— June  8,  1916.] 

PRANK  H.  POOR,  Respondent,  v.  W.  P.  PULLER  ft  CO. 

(a  Corporation),  Appellant. 

Negligence — ^Fall  or  Box  from  Chxttb — Knowlxdqx  of  Dangkbous 
Place  or  Work — ^Pleading. — In  an  action  to  recoyer  for  injuries 
received  from  being  hit  on  the  back  of  the  hand  bj  a  large  box  fall- 
ing from  a  wooden  chute  which  ran  from  the  second  to  the  first 
floor  of  defendant's  warehouse,  while  the  plaintiff  was  standing 
at  the  foot  of  the  chute  catching  boxes  as  they  descended  thereon, 
it  is  not  necessary  that  the  complaint  allege  directly  or  by  impliear 
tion  that  the  defendant  knew  or  ought  to  have  known  of  the  al- 
leged defects  of  the  place  assigned  to  the  plaintiff  to  work,  where 
it  is  alleged  that  the  defendant  negligently  and  carelessly,  and 
without  due  care,  directed  the  plaintiff  to  work  at  a  place  or  with 
an  appliance  that  was  not  safe. 

Id.— EviDENoi— Cause  of  Box  Lxavino  Chut*— Oronoif  of  Plaih- 
TIFF. — ^In  such  an  action  there  is  no  error  in  permitting  the  plain- 
tiff to  give  his  opinion  as  to  what  caused  the  box  to  fly  off  the  chute 
and  fall,  where  the  answer  of  the  witness  shows  that  it  was  his 
theory  that  it  was  due  to  the  bad  condition  of  the  ehute  rather  than 
as  to  the  way  the  boxes  were  dropped  into  it 

Id.— Condition  of  Chute. — ^Testimony  that  on  a  prior  occasion  the  chute 
had  shifted  and  that  about  fifteen  minutes  after  the  aceident  the 
legs  of  the  chute  were  in  bad  condition,  is  admissible  for  the  pur- 
pose of  showing  its  condition  at  the  time  of  the  injury. 

Id. — ^DuTT  TO  FuBNisH  Safe  Place  to  Wobk — Pbopeb  Insteuctions.— 
In  such  an  action  instructions  are  properly  given  to  the  effect  that 
it  was  the  duty  of  the  employer  to  furnish  his  employees  with  a  rea- 
sonably safe  place  to  work,  and  with  reasonably  suitable  and  safi 
structures  and  appliances  with  which  to  do  the  assigned  work. 

Id.— False  Testimony— Distrust  of  Witness — ^Instbuohon. — An  ia- 
struetion  that  if  the  jury  considers  that  any  witness  has  been  false 
in  any  part  of  his  testimony,  such  witness  is  to  be  distrusted  in  the 
remainder  of  his  testimony,  omits  two  essential  elements,  ris.,  the 
willfulness  of  the  false  testimony  given  and  its  materiality. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County,  and  from  an  order  denying  a  new  triaL 
George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Lilienthal,  McKinstry  &  Raymond,  for  Appellant 

John  D.  Willard,  John  W.  Coleberd,  and  QUbert  D.  Fer- 
rell,  for  Respondent. 

THE  COURT.— This  is  an  appeal  by  the  defendant  from 
a  judgment  in  favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  in  an  action  for  personal  injuries. 

The  injuries  to  plaintiff  for  which  damages  are  sought  to 
be  recovered  were  caused,  it  is  alleged,  by  his  being,  through 
the  negligence  of  the  defendant,  hit  on  the  back  of  the  left 
hand  by  a  large  box  falling  from  a  wooden  chute  which  ran 
from  the  second  to  the  first  floor  of  defendant's  warehouse, 
while  the  plaintiff  was  standing  at  the  foot  of  the  chute 
catching  boxes  as  they  descended  thereon.  The  complaint  is 
in  two  counts.  The  theory  of  the  first  count  is  that  the 
wooden  chute  described  in  the  complaint  was  an  unsafe  and 
insecure  appliance  with  which  to  do  the  work  to  which  plain- 
tiff was  assigned.  It  is  alleged  that  the  defendant  negligently 
and  without  due  or  any  care  for  the  safety  of  the  plaintiff 
did  place  and  maintain  a  certain  wooden  chute  in  an  unsafe 
and  insecure  position,  dangerous  to  the  life,  body,  and  limbs 
of  plaintiff,  in  failing  to  secure  or  fasten  in  any  manner  the 
chute  to  any  thing  or  object,  or  to  make  it  stable  or  stationary 
in  its  position ;  that  the  defendant  caused  another  of  its  em- 
ployees, one  Bergmann,  to  work  on  the  second  floor  of  said 
warehouse  at  the  upper  end  of  said  chute,  and  there  to  place 
heavy  wooden  boxes  in  and  upon  said  chute,  and  send  said 
boxes  rapidly  and  down  said  chute  to  the  first  floor  of  said 
warehouse  toward  the  place  where  plaintiff  was  working, 
which  said  Bergmann  carelessly  and  negligently,  and  with- 
out due  or  any  care  for  the  safety  of  plaintiff,  then  and  there 
did;  that  plaintiff  was,  while  so  employed  by  defendant, 
negligently  and  without  any  care  for  the  safety  of  plaintiff, 
ordered  and  directed  to  take  a  place  and  position  near  the 
lower  end  of  said  chute,  and  there  to  work  and  receive  and 
remove  from  said  chute  the  heavy  wood  boxes  sent  down  said 
chute,  which  said  plaintiff  then  and  there  proceeded  to  do. 
Then  the  complaint  alleges  that  while  one  of  said  boxes  was 
descending,  the  chute  shifted  from  its  position,  and  caused 
the  box  to  be  deflected  from  the  chute  in  such  a  way  that  it 
fell  upon  and  struck  with  great  force  the  hand  of  the  plain- 
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tiff,  inflicting  the  injuries  upon  and  damaging  the  plaintiff 
in  the  manner  and  in  the  sum  set  forth  and  demanded  in  the 
complaint. 

The  second  count  of  the  complaint  sets  forth  by  reference 
all  the  allegations  of  the  first  count,  and  adds  an  allegation  to 
the  effect  that  while  the  box  was  sliding  down  the  chute,  and 
after  the  chute  had  slipped  from  its  position,  said  Bergmann 
took  hold  of  and  moved  the  chute,  thereby  causing  the  said 
box  to  suddenly  change  the  course  of  its  motion,  and  to  be 
diverted  and  deflected  from  the  chute  in  such  a  way  that  it 
fell  upon  the  plaintiff  and  caused  the  injuries  complained  of. 

There  is  no  merit  in  the  defendant's  first  point  that  the 
general  demurrer  to  the  first  count  should  have  been  sus- 
tained, for  the  reason  that  the  complaint  does  not  allege 
"directly  or  by  implication  that  the  defendant,  the  employer, 
knew  or  ought  to  have  known  of  the  alleged  defects."  The 
complaint,  as  we  have  seen,  alleges  that  the  defendant  negli- 
gently and  carelessly  and  without  due  care  directed  the  plain- 
tiff to  work  at  a  place  or  with  an  appliance  which  was  not 
safe.  The  defendant  could  not  have  been  negligent  or  care- 
less in  the  respects  indicated  in  the  complaint  unless  it  knew 
or,  with  the  exercise  of  reasonable  diligence  should  have 
known,  of  the  defects  of  the  place  assigned  to  the  plaintiff  to 
work.  Hence  it  follows  that  the  complaint,  at  least  by  im- 
plication, alleges  that  the  defendant  had  knowledge  of  the 
dangerous  character  of  the  place  in  which  the  plaintiff  was 
directed  to  work. 

In  the  case  of  Indianapolis  Southern  R.  Co.  v.  Wall,  54  Ind. 
App.  43,  [101  N.  E.  680,  4  N.  C.  C.  A.  532],  it  is  said:  "In  an 
action  to  recover  for  injuries  alleged  to  have  been  received 
through  defendant's  negligence  in  suddenly  starting  its  train 
as  plaintiff  was  boarding  it,  it  is  not  necessary  that  the  com- 
plaint allege  that  defendant  failed  to  stop  its  train  a  reason- 
able length  of  time  to  permit  plaintiff  to  board  it  safely,  nor 
that  defendant  knew  that  plaintiff  was  attempting  to  board  its 
train  when  it  started  it.  The  allegation  that  the  train  was 
negligently  started  while  plaintiff  was  boarding  is  sufficient, 
and  will  permit  of  proof  of  the  reasonableness  of  the  length  of 
the  stop,  and  of  defendant's  knowledge  that  plaintiff  was  at- 
tempting to  board  the  train,  and  that  defendant  negligently 
started  the  train  while  he  was  attempting  to  board  it."  (See, 
also,  Chicago  etc.  B.  B.  Co.  v.  Hines,  132  111.  161,  [22  Am.  St 
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Rep.  515,  23  N.  E.  1021] ;  Leland  v.  ChehdUs  Lumber  Co.,  68 
Wash.  632,  [123  Pac.  1086] ;  Smitli  v.  Buitner,  90  Cal.  95, 100, 
[27  Pac.  29] ;  Cunningham  v.  Los  Angeles  Ry.  Co,,  115  Cal. 
561,  [47  Pac.  452] ;  Pigeon  v.  W.  P.  Fuller  dk  Co.,  156  Cal. 
691,  [105  Pac.  976,  26  Cyc.  1144] ;  Alexander  v.  Central 
Lumber  &  MUl  Co.,  104  Cal.  532,  [38  Pac  411].) 

Beferring  to  the  second  point,  apparently  it  was  the  theory 
of  the  plaintiff,  as  disclosed  in  this  count,  that  the  injury  may 
have  been  caused  by  the  act  of  Bergmann  in  moving  the  chute 
after  it  had  shifted  from  its  original  position  and  while  the 
box  which  hit  plaintiff's  hand  was  descending  the  chute;  but 
it  18  not  alleged  that  that  act  of  Bergmann  was  negligently 
done;  and  for  that  reason  the  defendant  asserts  that  the 
second  count  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  therefore  the  general  demurrer  thereto 
should  have  been  sustained. 

We  think  not.  If  this  count  was  based  solely  on  the  alleged 
act  of  Bergmann  in  moving  the  chute,  it  may  be  that  this 
count  of  the  complaint  would  be  deficient  in  the  respect 
claimed;  but,  as  we  have  seen,  this  count  embraces  all  the 
allegations  of  the  first,  the  allegations  of  which  as  to  negli- 
gence we  have  already  set  forth.  Hence  it  is  clear  that  the 
second  count  as  a  whole  upon  at  least  one  ground  states  suffi- 
cient facts,  and  was  proof  against  the  general  demurrer. 
{EougJi  V.  Orant's  Pass  Power  Co.,  41  Or.  531,  [69  Pac.  655] ; 
Jones  V.  Iverson,  131  Cal.  101,  [63  Pac.  135].) 

Over  the  objection  of  the  defendant  the  plaintiff  was  per- 
mitted to  answer  the  question,  *'what  in  your  opinion  caused 
the  box  to  fly  off  the  chute  and  fall  ...  on  July  1,  1912  T" 
The  question  doubtless  called  for  the  opinion  of  the  witness, 
but  it  was  not  objected  to  upon  that  ground,  nor  did  the  wit- 
ness in  answering  it  give  his  opinion,  but  testified  to  a  fact, 
for  he  replied:  '*The  chute  slipped  and  the  box  fell  on  to  the 
step.'*  The  next  question  also  called  for  an  opinion,  and  it 
was  objected  to  on  that  ground.  The  question  was,  **What 
caused  the  chute  to  slip  and  shift  on  that  occasion!"  and  the 
witness  answered,  "The  dropping  of  the  cases  on  to  the 
chute."  If  it  appeared  from  this  answer  that  the  shifting  of 
the  chute  came  about  from  the  manner  in  which  the  boxes 
were  dropped  into  it,  it  might  perhaps  be  said  that  an  error 
of  some  little  prejudice  to  the  defendant  had  been  committed ; 
but  the  answer  does  not  carry  with  it  any  such  implication, 
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and  the  answer  to  the  next  question  makes  it  dear  that  the 
witness'  idea  was  that  the  accident  was  not  caused  in  that 
way,  for  he  speaks  of  the  box  that  hit  him  as  having  been 
placed  or  laid  upon  the  chute,  and  not  as  having  been  vio- 
lently thrown  thereupon.  His  theory  was,  as  shown  by  his 
examination,  in  response  to  a  question  free  from  objection, 
that  the  chute  was  in  bad  condition,  and  that  the  box  which 
struck  him,  while  rapidly  descending,  caused  the  chute  to  slip, 
and  was  precipitated  therefrom. 

No  error  was  committed  by  the  court  in  permitting  the 
plaintiff  to  describe  the  immediate  surroundings  of  the  place 
where  he  was  put  to  work.  Such  evidence,  we  think,  was 
admissible  under  a  liberal  construction  of  the  issues  framed 
by  the  pleadings;  and  it  appears  that  the  defendant  must 
have  so  understood  the  pleading  according  to  some  of  the  in- 
structions to  the  jury  proposed  by  it. 

The  plaintiff  was  also  allowed  over  objection  to  testify  that 
on  a  prior  occasion  the  chute  had  shifted,  and  that  about 
fifteen  minutes  after  the  accident  he  observed  the  legs  of  the 
chute  to  be  in  bad  condition.  Questions  eliciting  this  testi- 
mony were  objected  to,  but  it  is  clear  that  evidence  of  the 
condition  of  the  place  where  plaintiff  was  injured  within  a 
reasonable  time  before  or  after  the  accident  is  admissible  for 
the  purpose  of  showing  its  condition  at  the  time  of  the  injury. 
(29  Cyc.  607,  614.) 

The  court  gave  a  number  of  instructions  at  the  request  of 
the  plaintiff  to  the  effect  that  it  was  the  duty  of  the  employer 
to  furnish  his  employees  with  a  reasonably  safe  place  to  work, 
and  with  reasonably  suitable  and  safe  structures  and  appli- 
ances with  which  to  do  the  assigned  work.  As  before  inti- 
mated, we  think  that  under  the  allegations  of  the  complaint 
and  under  the  evidence  introduced,  such  instructions  were 
properly  given;  and  this  is  tacitly  at  least  conceded  by  two 
instructions  given  at  the  request  of  the  defendant.  Upon 
the  latter 's  request  the  court  upon  this  subject  also  gave  the 
following  in.struetion :  "Under  the  pleadings  in  this  case  you 
cannot  base  your  verdict  in  any  degree  upon  any  claim  of 
plaintiff  that  the  place  in  which  he  was  working  was  unsafe 
or  improper."  This  instruction  was  erroneous,  and  was  in 
conflict  with  other  instructions  on  the  same  subject;  but  as  it 
was  given  at  the  request  of  the  defendant  and  was  more  favor- 
able to  it  than  it  was  entitied  to  have  given,  it  would 


Digitized  by 


Google 


June,  1916.]      Poob  t;.  W.  P.  Fullbb  &  Co.  655 

to  follow  that  the  defendant  has  no  good  ground  of  complaint 
(Dennison  v.  Chapman,  105  Cal.  447,  [39  Pae.  61] ;  Mc- 
Namara  v.  MacDonough,  102  Cal,  575,  [36  Pae.  941] ;  Pw)pU 
V.  Hower,  151  Cal.  638,  [91  Pae.  507].) 

The  court  refused  to  give  the  following  instruction:  "Ton 
are  instructed  that  if  you  consider  that  any  witness  has  been 
false  in  any  part  of  his  testimony,  that  witness  is  to  be  dis- 
trusted in  the  remainder  of  his  testimony.''  While  this  pro- 
posed instruction  conforms  to  the  language  of  subdivision  3 
of  section  2061  of  the  Code  of  Civil  Procedure,  still  it  is  not 
as  has  been  held,  a  complete  exposition  of  the  law,  and,  to  be 
understood,  it  requires  construction  and  amplification.  It 
omits  two  essential  elements,  viz.,  the  willfulness  of  the  false 
testimony  given  and  its  materiality.  In  People  v.  Plyler, 
121  Cal.  160,  at  page  163,  [53  Pae.  554],  the  court  say:  "De- 
fendant proposed  the  following  instruction:  *If  any  witness 
examined  before  you  has  willfully  sworn  falsely  as  to  any 
material  matter,  it  is  your  duty  to  distrust  his  entire  evi- 
deuce.*  This  instruction  was  modified  by  the  court  and  thus 
given:  'A  witness  who  has  willfully  sworn  falsely  in  one  part 
of  his  testimony  is  to  be  distrusted  in  others. '  As  given  this 
instruction  closely  approximates  to  the  language  of  subdivi- 
sion 3  of  section  2061  of  the  Code  of  Civil  Procedure.  The 
subdivision  is  but  a  brief  paraphrase  of  the  maxim,  'Falsiis 
in  una,  falsus  in  omnibv^/  The  code  provision,  like  the 
latin  maxim,  is  not  a  complete  exposition  of  the  law.  Well 
understood  by  jurists,  it  would  be  misleading  to  the  non- 
professional mind.  It  requires  construction  and  amplifica- 
tion. This  it  has  received.  (People  v.  Sprague,  53  Cal.  491, 
494;  People  v.  Soto,  59  Cal.  368.)  The  proposed  instruction 
is  an  accurate  exposition  of  its  meaning,  and  should  have 
been  given.  The  charge  delivered  by  the  court  omits  the  very 
important  element  that  the  willful  false  testimony  must  be 
upon  a  material  matter.'' 

Moreover,  it  is  settled  law  that  the  giving  or  refusing  to 
give  this  instruction,  unless  injury  is  shown,  does  not  consti- 
tute prejudicial  error.  {People  v.  Russell,  19  Cal.  App.  750, 
[127  Pae.  829] ;  MedUn  v.  Spazier,  23  Cal.  App.  242,  245, 
[137  Pae.  1078].)  In  the  last  case,  speaking  of  a  similar  pro- 
posed instruction,  the  court  said:  "Such  instruction,  however, 
belongs  to  that  class  of  instructions  which  are  said  to  pertain 
to  mere  commonplace  matters  that  jurors  are  presumed  to 
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know  about  and  act  upon  in  the  absence  of  being  instmeted 
thereon.  Hence,  if  not  prejudicial  to  defendant's  oBae, 
neither  the  giving  nor  refusal  of  them  will  be  held  to  be  a 
ground  for  reversal." 

There  are  other  assigned  errors ;  but  a  careful  examination 
of  the  record  discloses  that  appellant's  contentions  with  re- 
spect to  them  are  without  substantial  merity  and  that  the  case 
was  fairly  tried. 

Judgment  and  order  afl^rmed. 


[CMm.  No.  844.    Third  AppelUta  Dbtrlet.— ^mie  5,  1018.1 

THE  PEOPLE,  Respondent,  v.  HENRY  NAN  COLUS, 

Appellant. 

GklMIKAL   IjLW — ^MUBOEE— IMTOXIGATID  CONDITION   OP  DEFENDANT— IV- 

STBUonoN. — An  instmetloB  in  a  proseention  for  the  erime  of  murder 
that  "no  aet  committed  bj  a  person  while  in  a  state  of  volnntarj 
intoxication  is  less  criminal  bj  reason  of  his  having  been  in  that 
condition,  bnt,  whenever  the  actual  existence  of  anj  particular  par- 
pose,  motive  or  intent  is  a  necessary  element  to  constitute  any  partie- 
Qlar  species  or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in  determining 
the  purpose,  motive  or  intent  with  which  he  committed  the  act,"  is 
not  erroneous,  upon  the  theory  that  the  plea  of  "not  guilty^  inter- 
posed by  the  defendant  to  the  information  limited  the  defense  to 
the  sole  question  as  to  the  commission  of  the  crime  by  the  defend- 
ant, and  that  to  have  warranted  proof  of  the  intoxicated  condition 
of  the  defendant,  it  was  necessary  to  set  up  that  fact  by  way  of 
a  special  plea. 

Id.— Plea  of  not  OuniTT—BEFENSEs  Pebmissiblb  TJndeb.— The  plea 
of  "not  guilty"  to  a  criminal  charge  admits  of  any  defense  which 
the  facts  justify,  except  those  of  once  in  jeopardy  and  former 
acquittal  or  conviction. 

Id. — Appucabiutt  of  Instbuctions  upon  Intoxication — ^EvmENOs  of 
Defendant. — The  defendant  in  such  a  prosecution  cannot  contend 
that  instructions  upon  the  subject  of  intoxication  are  inapplicable 
where  he  himself  brings  out  the  faet  of  his  intoxicated  condition 
at  the  time  of  the  homicide. 

Id. — Considebatiom  of  Evidence  of  Intoxication — Insteuotion — Ik- 

PBBENCB   OF   COMMISSION   OF    CKIME    BY   DEFENDANT  UNWABBANTED. 

An  instruction  that  "it  is  a  well-settled  rule  that  drunkenness  is  no 
for  erime.    Insanity  produced  by  intoxication  does  net  de- 
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ftroj  responsibility  when  the  partj,  when  sane  and  responsible,  nmde 
himself  Toluntarilj  intoxicated;  and  drunkenness  forms  no  defense 
whatever  to  the  faet  of  guilt,  for  when  a  crime  it  committed  by  a 
party  whUe  in  a  fit  of  intoxication,  the  law  will  not  allow  him  to 
ayail  himself  of  his  own  gross  vice  and  misconduct  to  shelter  him- 
self from  the  legal  consequences  of  such  crime.  Such  eyidence  can 
only  be  considered  bj  the  jury  for  the  purpose  of  determining  the 
degree  of  crime,  and  for  that  purpose  it  must  be  received  with 
great  caution,"  is  not  erroneous  upon  the  theory  that  the  italicised 
portion  trespassed  upon  the  domain  of  faet  by  declaring  that  the 
defendant  did  the  killing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari* 
posa  County,  and  from  an  order  denying  a  new  triaL  J.  J. 
Trabucco,  Judge. 

The  faets  are  stated  in  the  opinion  of  the  eonrt 

John  A«  Wall,  L.  J.  Schino,  and  B.  S.  Wilson,  for  Appel- 
lant 

n.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attomey-Qeneral,  for  Bespondent 

HART,  J. — ^The  defendant  was  convicted  of  the  crime  of 
manslaughter  under  an  information  charging  him  with  the 
crime  of  murder,  and  appeals  to  this  court  from  the  judgment 
of  conviction  and  the  order  denying  him  a  new  trial. 

The  homicide  occurred  at  a  mining  camp  in  Hunter's  Val- 
ley, Mariposa  County,  on  the  fifth  day  of  November,  1915. 

The  victim  of  the  tragedy,  Thomas  B.  Lynn,  and  one  William 
Thornton,  a  resident  of  Chowchilla,  Madera  County,  were  the 
joint  owners  of  certain  mines  located  in  Hunter's  Valley. 
The  defendant  was  employed  by  them  at  said  mines  and 
worked  for  them  on  a  percentage  basis. 

Thornton  had  not  been  at  the  mining  camp  for  some  five 
weeks  prior  to  the  date  of  the  homicide,  he  having  been  ill 
during  that  period  at  his  home  in  Chowchilla.  On  the  fourth 
day  of  November,  however,  he  put  in  an  appearance  at  the 
camp.  He,  the  defendant  and  the  deceased  were  the  only 
persons  present  at  the  time  of  the  shooting.  Thornton 
claimed  to  have  seen  the  defendant  shoot  Lynn,  and  from  his 
tpfitimony,  as  given  at  the  trial  on  behalf  of  the  people,  the 
following:  facts  relative  to  the  homicide  are  gleaned: 

80  Cal.  App.— 49 
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Upon  arriving  at  the  eamp  on  the  morning  of  the  4th  of 
November,  Thornton  observed  that  Lynn  and  the  defendant 
had  been  drinking  heavily.  He  further  discovered  that  there 
were  not  sufiScient  provisions  in  the  house  for  their  then 
present  purposes,  and  thereupon  proposed  to  the  defendant 
that  they  (defendant  and  himself)  go  to  Pleasant  Valley  and 
Jasper  Point,  in  said  county,  and  at  those  places  purchase 
groceries  and  such  other  articles  as  were  then  needed  at  the 
camp.  The  defendant  agreed  to  this,  and  the  two  accordingly 
left  the  camp  together  for  the  places  above  named,  one  carry- 
ing a  rifle  and  the  other  a  shotgun,  with  which  they  might 
kill  any  game  which  they  might  run  across.  On  the  way  to 
those  points  the  defendant  told  the  witness  of  trouble  he  had 
had  with  the  deceased.  He  said  to  Thornton  that  the  de- 
ceased had  annoyed  him  greatly  in  his  (deceased's)  talk  on 
Socialism,  with  which  subject  the  latter  appears  to  have  been 
obsessed,  and  that  he  (defendant)  "thought  two  or  three 
times  that  he  would  have  to  kill  him."  The  two  finally  ar^ 
rived  at  Pleasant  Valley,  and  Thornton,  having  purchased 
some  supplies,  which  included  four  quart  bottles  of  whisky, 
started  on  his  return  to  the  camp,  accompanied  by  the  de- 
fendant. Upon  their  arrival  at  the  camp  they  and  the 
deceased  and  one  James  Young,  who  had  called  at  the  camp, 
proceeded  to  drink  the  liquor,  with  the  result  that  all  of  them 
became  more  or  less  intoxicated,  the  defendant  getting  so 
drunk  that  by  12  or  1  o'clock  he  was  required  to  take  to  his 
bed.  Thornton,  however,  had  previously  gone  to  bed,  and 
testified  that,  while  in  bed,  and  before  the  defendant  had 
retired,  he  heard  a  heated  argument  going  on  between  the 
latter  and  the  deceased. 

On  the  fifth  day  of  November  the  deceased  arose  quite  early 
and  went  to  Jasper  Point,  a  distance  of  three  miles  from  the 
camp,  for  the  purpose  of  getting  mail.  He  returned  at  about 
8  o'clock  in  the  morning,  but  later  in  the  day  again  went  to 
Jasper.  In  the  meantime,  the  defendant  remained  at  the 
camp  and  in  his  bed,  being  greatly  under  the  influence  of 
liquor. 

The  deceased  returned  to  the  camp  from  his  second  trip  to 
Jasper  at  between  the  hours  of  5  and  6  P.  M.  At  this  time, 
Thornton  was  sitting  on  a  chair  on  the  outside  of  the  house 
and  about  fifteen  feet  to  the  left  of  the  front  door  of  the 
house.    The  ("efendant,  with  no  other  clothing  on  but  his 
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shirt,  suddenly  appeared  at  the  door  and  inquired:  "Where 
is  Lynn?"  to  which  Thornton  replied:  "There  he  comes  from 
Jasper,"  whereupon  the  defendant  exclaimed,  "I  am  going 
to  shoot  him."  Immediately  following  the  threat  the  de- 
fendant raised  and  aimed  a  gun  at  Lynn  and  fired.  Lynn 
made  a  loud  exclamation  and  said  to  the  defendant:  "Happy, 
Happy"  (the  defendant  was  familiarly  known  as  and  called 
"Happy"),  "don't  shoot  no  more — you  have  hit  me." 
Thornton  sprang  from  his  chair  and  said,  addressing  the  de- 
fendant, "What  do  you  mean,  Happy  1"  to  which  the  latter 
rejoined,  addressing  Thornton,  "You  s — ^n  of  a  b — ^h,  I  will 
shoot  you."  The  defendant,  who  was  still  at  the  door  and  a 
little  inside  the  house,  then  brought  his  weapon  around  as  if 
to  fire  another  shot.  Thornton  started  to  get  out  of  range  and 
had  taken  only  a  few  steps  when  the  gun  was  again  dis- 
charged. "I  would  like  to  say  that  before  that,"  testified 
Thornton,  "I  heard  the  shell  hit  the  floor  inside  the  house,  so 
I  knew  the  gun  was  loaded,  so  I  beat  it.  I  do  not  suppose  I 
got  over  sixty  yards  until  the  gun  went  off  the  third  time. 
I  did  not  stop  any  more.  I  did  not  see  any  more  than  the 
first  shot.  The  second  and  third  shots  I  did  not  see.  .  .  . 
I  fell  just  as  it  went  off  the  third  time.  I  kept  on.  I  thought 
I  would  go  and  have  him  arrested.  I  heard  a  voice  singing 
over  on  the  road.  I  went  across  the  mountain  and  kept  hol- 
lering for  him  and  he  did  not  answer  me."  Upon  reaching 
the  road,  Thornton  met  a  gentleman  named  Williams,  to 
whom  he  imparted  information  of  the  shooting  and  requested 
him  to  go  to  a  store  near  by  and  telephone  for  the  sheriff  or 
constable.  The  constable  at  Hornitos,  in  said  county,  was 
finally  reached  and  apprised  of  the  shooting,  and,  accompanied 
by  two  or  three  otiier  persons,  immediately  started  for  the 
scene  <if  the  shooting,  arriving  there  late  at  night.  They 
found  the  dead  bo<ly  of  the  deceased  lying  on  the  ground 
a  short  distance  from  the  point  where  he  stood  when  shot, 
there  being  physical  evidence  that  the  body  had  been  dragged 
t'rom  the  one  poin  t  to  the  other. 

After  their  arrival  at  the  camp,  and  before  the  defendant 
was  aware  of  their  presence  there,  the  constable  and  his  party 
saw  the  defendant  leave  the  house  and  go  to  the  spot  where 
lay  the  body  of  Lynn  and,  by  the  aid  of  a  lighted  match  or 
a  light  otherwise  produced,  apparently  view  or  look  at  the 
body.    He  was  heard  at  this  time  to  say,  speaking  to  a  dog 


Digitized  by 


Google 


660  PftoPUB  V.  CoLLis.  [30  Cal.  A  pp. 

which  was  with  him  and  barking,  **Show  me,  show  me  Thorn- 
ten — I  am  going  to  kill  the  s — ^n  of  a  b — h/' 

The  defendant  was  later  arrested  and  positively  denied, 
as  he  did  at  the  trial,  shooting  Lynn  or  kaowing  by  whom 
he  was  shot 

An  inquest  held  by  the  coroner  of  the  county  into  the 
caose  of  the  death  of  Lynn  developed  that  death  had  been 
produced  by  gunshot  wounds.  One  of  the  bullets  ^'entered 
the  right  chest  six  and  one-half  inches  from  the  shoulder, 
two  and  one-half  inches  from  the  center  of  the  chest,  and 
came  out  ten  inches  from  the  top  of  the  left  shoulder,  and 
five  inches  to  the  left  of  the  spinal  column,  the  center  of  the 
back/'  Another  bullet  entered  the  left  thigh  ten  inches  from 
the  center  of  the  knee-cap  and  came  out  two  inches  below 
where  it  entered. 

There  is,  as  will  later  be  perceived,  no  just  ground  for  a 
serious  claim  that  the  verdict  is  devoid  of  su£Scient  support. 
Indeed,  since  the  evidence  upon  its  face  is  by  no  means  im- 
probable, there  exists  no  ground  for  the  support  of  such  a 
claim. 

The  theory  of  the  defense  at  the  trial  was  that  Thornton 
and  not  the  defendant  committed  the  crime.  There  was  an 
attempt  at  sustaining  that  theory,  and  (it  may  be  added)  a 
few  circumstances  presented  which  might  well  be  regarded 
as  tending  to  support  it.  But  the  jury  did  not  accept  that 
theory,  evidently  being  convinced  that  Thornton's  version 
of  the  homicide  was  true.  The  verdict,  upon  the  record  as 
presented  before  ms,  is  final  and  conclusive  upon  this  court 

It  is  claimed,  however,  that  the  court  committed  prejudicial 
error  by  the  giving  of  the  following  instructions : 

"No  act  committed  by  a  person  while  in  a  state  of  volun- 
tary intoxication  is  less  criminal  by  reason  of  his  having  been 
in  that  condition,  but,  whenever  the  actual  existence  of  any 
particular  purpose,  motive,  or  intent  is  a  necessary  element 
to  constitute  any  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  ike  accused 
wets  intoxicated  at  the  time,  in  determining  the  purpose,  mo- 
tive  or  intent  with  which  he  commdited  the  act. 

"It  is  a  well-settled  rule  that  drunkenness  is  no  excuse  for 
crime.  Insanity  produced  by  intoxication  does  not  destroy 
responsibility  when  the  party,  when  sane  and  responsible, 
made  himself  voluntarily  intoxicated ;  and  drunkenness  forms 


Digitized  by 


Google 


June,  1916.]  Psopiis  v.  CoLua  661 

no  defense  whatever  to  the  fact  of  guilt,  for  when  a  crime 
is  commdtted  by  a  party  while  inafit  of  intoxication,  the  law 
will  not  allow  him  to  avail  himself  of  his  own  gross  vice  and 
misconduct  to  shelter  himself  from  the  legal  consequences  of 
such  crime.  Such  evidence  can  only  be  considered  by  the 
jniy  for  the  purpose  of  determining  the  degree  of  crime,  and 
for  that  purpose  it  must  be  received  with  great  caution.'' 

The  above  instructions  were  based  upon  and  the  first  sub- 
stantially in  the  language  of  section  22  of  the  Penal  Code. 

It  is  contended :  1.  That  instructions  upon  intoxication  are 
wholly  inapplicable  to  this  case,  since  (so  it  is  claimed)  the 
defendant's  condition  for  sobriety  or  inebriety  on  the  occa- 
sion and  at  the  time  of  the  shooting  was  only  incidentally 
brought  into  the  case  and  not  for  the  purpose  of  mitigating 
the  offense  or  reducing  the  crime  to  the  lesser  degree  or  grade 
thereof  or  of  acquitting  the  accused ;  2.  That  the  instructions 
trespassed  upon  the  domain  of  fact  in  that  they  in  efFect  de- 
clared that  the  defendant  committed  the  act  of  killing  the 
deceased. 

The  objections  thus  urged  against  the  instructions  are  un- 
tenable. 

The  argument  in  support  of  the  first  of  the  propositions 
above  stated  appears  to  be  based  upon  the  theory  that  the 
plea  of  ''not  guilty"  interposed  by  the  defendant  to  the  in- 
formation limited  the  defense  to  the  sole  question  whether 
the  defendant  actually  committed  the  act  of  destroying  the 
life  of  Lynn,  and  that,  to  have  warranted  proof  of  the  in- 
toxicated condition  of  the  defendant,  at  the  time  of  the  homi- 
cide, it  was  necessary  to  set  that  fact  up  by  way  of  a  special 
plea.  This,  we  say,  seems  to  be  the  theory  of  the  argument, 
or,  at  any  rate,  is  the  necessary  effect  thereof.  Of  course, 
there  is  absolutely  no  basis  in  law  for  any  such  notion. 

The  plea  of  ''not  guilty"  to  a  criminal  charge  admits  of 
any  defense  which  the  facts  justify,  except  those  of  once  in 
jeopardy  and  former  acquittal  or  conviction.  Self-defense, 
the  plea  of  insanity,  or  the  plea  that  the  accused  was  not 
guilty  of  any  connection  whatever  with  the  commission  of 
the  crime  may  be  introduced  under  the  general  plea  of  "not 
guilty." 

That  the  instructions  were  applicable  to  the  case  at  bar, 
we  think  the  record  dearly  and  unquestionably  shows. 
Counsel  for  the  defendant  themselves  brought  out  the  fact 
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of  the  defendant's  intoxicated  condition  on  the  occasion  and 
at  the  time  of  the  homicide.  They  brought  out  the  fact  not 
only  by  and  through  the  defendant  himself,  by  questions 
directly  propounded  to  him  and  addressed  to  that  subject, 
but  also  by  and  through  the  witness  Young,  who  testified  on 
behalf  of  the  defendant.  What  their  special  motive  or  pur- 
pose was  in  proving  the  fact,  it  is  not  material  to  inquire 
or  necessary  to  ascertain.  The  fact  remains  that  they  did 
introduce  proof  that  the  defendant  was  greatly  under  the 
influence  of  intoxicating  liquor  at  the  time  of  the  homicide, 
and,  therefore,  the  instructions  complained  of  and  the  prin- 
ciple therein  announced  were  peculiarly  applicable  to  the  case 
and  most  properly  given  to  the  jury. 

The  second  ground  of  objection  to  the  instructions  arises 
from  the  language  thereof  which  we  have  put  in  italics.  By 
that  language,  it  is  claimed,  as  above  stated,  that  the  court 
invaded  the  function  committed  by  the  constitution  exclu- 
sively to  the  jury  in  that  it  involved  an  instruction  upon  a 
question  of  fact  and  virtually  said  to  the  jury  that  the  de- 
fendant committed  the  crime  charged  in  the  information. 
But  the  instructions  are  not  reasonably  susceptible  of  the 
construction  so  given  them,  and  are,  therefore,  not  obnoxious 
to  the  objection  to  which  they  would  be  amenable  were  that 
construction  maintainable. 

The  instructions,  as  only  a  cursory  examination  of  them 
will  readily  attest,  merely  involve  a  statement  in  abstract 
form  or  in  a  general  way  of  the  rule  as  to  the  drunkenness 
of  one  charged  with  the  commission  of  a  crime  at  the  time 
of  the  commission  thereof  as  it  is  laid  down  by  section  22  of 
the  Penal  Code,  supfxt.  They,  in  other  words,  only  abstractly 
declare  what  the  rule  of  law  is  upon  the  satisfactory  proof 
of  facts  of  on  indicated  nature.  Nowhere  therein  is  it  de- 
clared that  the  facts  to  which  the  instructions  would  be  per- 
tinent were  proved,  nor  do  they  directly  refer  to  the  accused 
or  intimate  that  he  committed  the  crime  charged. 

Instructions  based  upon  said  section  of  the  Penal  Code 
have  often  been  given  in  language  substantially,  if  not  pre- 
cisely, the  same  as  that  in  which  the  challenged  instructions 
are  framed  and  have  been  uniformly  approved  by  the  higher 
courts.  Indeed,  we  are  not  able  to  perceive  how  the  rule 
could  be  stated  intelligently  in  materially  different  language. 
Nor  can  we  understand  how  the  jury,  in  view  of  the  other 
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ixifitractioDA  read  to  them,  could  have  obtained  such  a  concep- 
tion of  the  meaning  of  the  instructions  as  counsel's  construc- 
tion of  them  would  give  to  them.  The  jury  must  be  assumed 
to  have  been  composed  of  men  of  good  common  sense,  and 
that  they  must  have  fully  and  clearly  understood  the  duty 
resting  upon  them  from  the  instructions  which,  in  plain  and 
unmistakable  language,  told  them  that  they  were  the  sole 
and  exclusive  judges  of  the  credibility  of  the  witnesses  and 
the  effect  and  probative  value  of  the  testimony;  that  a  de- 
fendant was  at  all  times  and  until  a  verdict  was  reached  to 
be  presumed  to  be  guiltless  of  the  crime  charged  or  of  any 
crime  or  degree  of  crime  therein  involved,  and  that  a  verdict 
of  conviction  would  be  justified  only  after  they  were  con- 
vinced from  the  evidence  to  a  morid  certainty  and  beyond 
all  reasonable  doubt  of  the  defendant's  guilt  Surely,  with 
the  law  as  thus  stated  before  them,  the  jury  could  not  have 
understood  the  instructions  on  intoxication  as  involving  a 
statement  by  the  court  that  the  defendant  had  committed 
the  crime  charged  or  the  act  of  slaying  the  deceased. 

Counsel  say  that  the  verdict  demonstrates  that  Thornton's 
testimony  was  discredited  and,  indeed,  wholly  disregarded 
by  the  jury,  and  that,  therefore,  the  defendant  probably 
would  not  have  been  convicted  but  for  the  instructions  given. 
The  argument  is  that  Thornton's  was  the  only  testimony 
presented  in  the  case  tending  in  the  slightest  measure  to  con- 
nect the  defendant  with  the  commission  of  the  crime;  that 
it  showed  the  killing  to  have  been  deliberate,  wanton,  and 
without  cause  or  provocation ;  that,  if  true  and  believed,  the 
testimony  warranted  no  other  verdict  than  that  of  murder 
of  the  first  degree.  The  argument,  in  its  application  to  the 
instant  case,  is  wholly  destitute  of  force  or  merit.  As  shown, 
there  was  evidence  of  the  intoxicated  condition  of  the  accused 
at  the  time  the  homicide  was  committed.  The  jury  could, 
therefore,  have  consistently  believed  the  story  of  Thornton 
in  its  entirety  and  at  the  same  time,  under  the  instructions 
complained  of  here  and  the  evidence  addressed  to  the  intoxi- 
cated condition  of  the  defendant,  have  justly  concluded  that 
the  verdict  reached  and  returned  by  them  was  the  proper 
one.  Indeed,  inasmuch  as  there  was  no  other  evidence  than 
Thornton's  testimony  tending  in  any  degreee  whatever  to 
establish  the  defendant's  guilt,  we  may  properly  assume  that 
the  jury  believed  Thornton,  and  would  have  found  the  ac- 
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ctused  guilty  of  one  of  the  degrees  of  the  higher  offense  bat 
for  the  instructions  here  challenged. 

There  are  no  other  points  presented  in  the  case. 

The  judgment  and  the  order  are  aflSrmed. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hj 
the  supreme  court  on  August  3, 1916. 


[Or.  No.  1S05.    Third  Appellate  I>iBtriet.-^iine  5,  1016.] 

GEOBOE  p.  LOVEJOY,  as  Administrator,  etc.,  Appellant,  t. 
BLAIB  HART  et  al..  Respondents. 

Ours  OP  MONXT — ^Action  to  8kf  Asids — ^Insxtitioisnct  or  Eyidencb. — 
In  this  action  to  have  two  certain  gifts  of  money,  made  bj  a  de- 
ceased person  in  her  lifetime  to  a  friend  with  wbom  she  made  her 
home  for  many  years,  set  aside  on  the  ground  of  mental  incapacity 
and  undue  influence,  it  is  held  that  the  plaintiff  failed  to  establish 
any  sort  of  trust  or  fiduciary  relation  between  the  parties;  or  that 
the  gift  was  secured  by  undue  influence  exercised  over  the  donor; 
or  that  she  was  mentally  and  physicaUy  incompetent  or  in  any  de- 
gree incapable  of  managing  her  own  affairs  or  comprehending  the 
Batnre  of  the  transaction  by  which  she  parted  with  all  her  property, 
or  that  the  needed  independent  advice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Thomas  C.  Denny,  Judge. 

Hie  facts  are  stated  in  the  opinion  of  the  court 

Fred  S.  Howell,  and  W.  D.  L.  Held,  for  Appellant 

J.  W.  Ford,  and  Thomas  J.  Geary,  for  Bespondenla. 

CHIPMAN,  P.  J.— Plaintiff,  as  administrator  of  the  estate 
of  Ann  La  Point,  deceased,  brought  the  action  to  have  two 
certain  gifts  of  money  made  by  deceased  in  her  lifetime  set 
aside  and  decreed  invalidi  null,  and  void. 
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The  complaint  is  an  elaborate  statement  of  facts  alleged 
on  information  and  belief,  in  which  is  alleged  a  conspiracy 
entered  into  by  defendants  to  induce  the  deceased  to  leave 
her  husband,  and  representations  are  alleged  to  have  been 
falsely  and  fraudulently  made  by  defendants  to  deceased 
with  the  object  of  disrupting  her  marital  relations  with  her 
husband  and  to  arouse  in  her  a  sentiment  of  hatred  toward 
and  dislike  of  her  husband,  and  that  by  reason  thereof  de- 
ceased was  induced  to  leave  her  husband;  that  this  fraudu- 
lent conspiracy  had  for  its  object  the  procurement  from  de- 
ceased the  money  she  possessed,  and  that  the  gifts  made  to 
defendant  Martha  Hart  by  deceased  were  brought  about 
through  said  conspiracy;  that  deceased  was  an  old  woman, 
feeble  in  mind  and  body  and  in  poor  health,  and  that  her 
mind  was  perturbed  and  deranged  thereby,  ''and  that  de- 
fendants poisoned  the  mind  of  deceased  against  her  husband 
by  representing  that  her  husband  would  cheat  her  of  her 
money'';  that  deceased  was  addicted  to  the  use  of  alcoholic 
liquors,  particularly  beer,  and  consumed  them  in  such  quan- 
tities as  seriously  to  affect  her  mind  and  understanding  and 
incapacitate  her  for  the  management  of  her  or  any  business ; 
that,  about  March  1,  1895,  defendants,  by  their  said  corrupt 
and  fraudulent  conspiracy  and  while  deceased  was  residing 
with  her  then  lawful  husband,  enticed  decedent  away  from 
her  said  husband  and  induced  decedent  to  live  with  them; 
that,  on  or  about  March  23,  1895,  and  while  decedent  was  re- 
dding with  defendants,  decedent  '^did  make  a  purported 
gift  of  the  sum  of  $3,761.09  to  the  defendant  Martha  Hart, 
without  any  consideration  whatever  from  said  Martha  Hart 
or  from  any  other  person  or  persons;"  that  at  said  time  de- 
cedent was  of  the  age  of  sixty-five  years,  ''and  that  at  said 
time  decedent  was  feeble  in  mind  and  body,  ignorant,  and 
in  weak  health,  and  that  her  mind  was  perturbed  and  de- 
ranged thereby,  and  she  was  easily  susceptible  of  influence 
and  prejudice,''  and  said  gift  "was  procured  and  obtained 
by  the  defendants  fraudulently  and  corruptly  combining 
and  conspiring  together;"  that  said  gift  was  the  result  of 
nndue  influence  exercised  upon  decedent  "by  defendants 
fraudulently  and  corruptly  combining  together,"  and  that, 
at  the  time  she  made  said  gift,  decedent  "was  not  free  from 
duress,  menace,  fraud,  and  undue  influence,  but  was  in  fact 
subjected  to  duress,  menace,  fraud,  and  undue  influence  by 
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and  on  the  part  of  defendants,  both  corruptly  and  fraudu- 
lently combining  and  conspiring  together;"  that  at  the  time 
she  made  said  gift  decedent  was  not  of  sound  mind. 

In  a  second  and  separate  cause  of  action  a  gift  by  de- 
ceased to  defendant  Martha  Hart  of  nine  hundred  dollars, 
on  or  about  July  15,  1907,  represented  by  a  certificate  of  de- 
posit in  a  Petaluma  bank,  is  alleged.  The  alleged  facts  lead- 
ing up  to  said  gift  are  much  the  same  as  in  the  first  cause  of 
action.  It  is  also  alleged  ''that  by  reason  of  the  foregoing 
facts  and  the  domestic  relation  existing  between  decedent 
and  defendants,  a  confidential  and  fiduciary  relationship 
existed  between  decedent  and  defendants  at  all  times  while  de- 
cedent resided  with  defendants  aforesaid.*' 

The  court  found  against  plaintiff  in  respect  of  all  the  ac- 
cusatory charges  alleged  in  the  complaint  affecting  the  con- 
duct and  motives  of  defendants.  The  following  findings 
are  all  that  seem  necessary  to  be  stated: 

'*V.  That  on  or  about  the  23rd  day  of  March,  1895,  while 
said  decedent  was  residing  with  the  defendants  the  said  de- 
cedent made  a  free  and  voluntary  gift  of  the  sum  of  $3,761.09 
to  defendant  Martha  Hart. 

'*VI.  That  at  the  time  said  gift  was  made  decedent  was 
of  the  age  of  65  years  or  thereabouts;  that  at  said  time  de- 
cedent was  not  feeble  in  mind  or  body,  or  ignorant,  or  in  weak 
health,  and  her  mind  was  not  perturbed  or  deranged  and  she 
was  not  easily  susceptible  of  influence  or  prejudice,  and  was 
at  said  time  of  sound  and  disposing  mind.     .    .    . 

"VIII.  That  the  mind  of  said  decedent  did  not  become 
biased,  poisoned  or  prejudiced  against  her  said  husband  by 
reason  of  any  representations  or  statements  made  to  said 
decedent  by  the  defendants  or  either  of  them;  that  the  said 
decedent  did  not  avoid  meeting  her  said  husband  and  did 
not  at  any  time  refuse  to  see  or  talk  with  him ;  that  decedent 
was  not  at  any  time  under  the  control,  dominion,  or  undue 
influence  of  the  defendants,  or  either  of  them;  that  at  no 
time  while  the  said  decedent  resided  with  defendants  was  she 
ignorant,  or  weak  in  mind  or  body.    .     .    . 

''XI.  That  on  or  about  the  15th  day  of  July,  1907,  while 
decedent  was  residing  with  defendants,  the  said  deceased  duly 
indorsed  and  delivered  to  defendant  Martha  Hart  a  good 
and  valid  certificate  of  deposit  payable  to  the  order  of  de- 
cedent and  drawn  on  the  William  Hill  Bank  of  Petaluma, 
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CiQifornia,  for  the  sum  of  $900.  That  said  certificate  of  de- 
posit was  a  gift  from  decedent  to  Martha  Hart;  that  on  the 
15th  day  of  July,  1908,  defendant  Martha  Hart  duly  cashed 
said  certificate  of  deposit  at  the  Petaluma  National  Bank 
for  the  full  sum  of  $900.00. 

"XII.  That  at  the  time  said  certificate  of  deposit  was  in- 
dorsed and  delivered  to  defendant  Martha  Hart,  as  a  gift, 
decedent  was  of  the  age  of  77  years,  or  thereabouts ;  that  at 
said  time,  or  at  any  other  time  said  decedent  was  not  feeble 
in  mind  or  body,  or  ignorant,  or  in  weak  health,  and  decedent 
was  not  at  any  time  stupefied,  or  her  mind  perturbed  or  de- 
ranged by  the  daily  or  other  use  and  consumption  of  alcoholic 
liquor,  commonly  known  as  beer,  and  she  was  not  at  any  time 
easily,  or  at  all  susceptible  of  influence  or  prejudice.     .     .     . 

**XV.  That  at  the  time  said  gift  was  made,  and  at  all 
other  times,  said  decedent  was  of  sound  mind.     .     .     . 

"XVII.  That  decedent  was  not  on  the  23rd  day  of  March, 
1895,  or  at  any  other  time  under  the  control,  dominion  or 
influence  of  defendants,  or  either  of  them ;  that  at  said  time 
decedent  was  of  the  age  of  65  years  or  thereabouts ;  that  de- 
cedent was  not  weak  in  mind  or  body,  or  ignorant  in  busi- 
ness or  financial  matters ;  that  the  mind  of  said  decedent  was 
not  at  any  time  subsequent  to  the  23rd  day  of  March,  1895, 
nor  for  a  long  time,  or  any  time  prior  thereto  benumbed 
or  stupefied  by  the  daily  or  long  continued  use  of  alcoholic 
liquor,  commonly  known  as  beer,  or  any  other  intoxicating 
liquor;  that  decedent  was  not  made  incompetent  thereby,  or 
at  all;  that  no  confidential  or  fiduciary  relationship  existed 
at  any  time  between  decedent  and  defendants,  or  either  of 
them ;  that  at  the  time  said  gift  was  made  the  acts,  deeds  or 
conduct  of  decedent  pertaining  to  her  business  or  financial 
matters  were  not  guided,  influenced  or  controlled  by  the  de- 
fendants, or  either  of  them;  that  no  position  of  trust,  con- 
fidence or  superiority  of  mind  or  intellect  over  said  decedent 
was  ever  held  or  exercised  by  defendants,  or  either  of  them/' 

As  conclusions  of  law  the  court  found  that  both  said  sums 
were  gifts  freely  and  voluntarily  made,  and  judgment  passed 
accordingly.  Plaintiff  appeals  from  the  judgment  on  bill 
of  exceptions. 

On  this  appeal,  plaintiff,  in  his  brief,  states  that  "actual 
fraud,  sufficient  of  itself,  and  standing  alone,  to  avoid  the 
gifts  in  question,  has,  perhaps,  not  been  shown  here."    It 
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is  further  stated:  **We  are  seeking  the  application  of  those 
equitable  principles  which  forbid  one  standing  in  a  superior 
and  dominant  position  from  benefiting  by  the  act  of  him 
who  bestows  confidence  and  trust  in  the  donee;  which  for- 
bid one  while  standing  in  the  position  of  a  guardian  or  pro- 
tector, the  fruits  of  transactions  with  his  ward,  or  depend- 
ent, to  his  own  financial  gain.  The  confidence  and  trust 
which  exist  between  such  persons  must  ever  remain  invio- 
late,'* etc.  It  is  quite  manifest  that  the  grounds  now  urged 
for  a  reversal  of  the  judgment  depend  upon  the  truth  of  the 
assumption  that  a  fiduciary  and  confidential  relation  of 
trust  and  confidence  existed  between  defendants  and  Mrs. 
La  Point,  and  hence  it  was  incumbent  upon  defendants  **to 
show  aflSrmatively  and  clearly  that  their  transactions'*  with 
Mrs.  La  Point  "were  conducted  fairly,  openly,  and  that 
no  undue  advantage  has  been  taken"  of  her.  It  will  at  once 
be  seen  that  the  premise  from  which  appellant  draws  his 
conclusion  is  that  a  fiduciary  relation  of  confidence  and 
trust  existed  between  the  parties  concerned.  The  court 
found  that  such  relation  did  not  exist.  No  natural  or  arti- 
ficial relation  existed  from  which  that  of  confidence  and 
trust  might  arise  by  implication  or  presumption — such  as 
cestui  que  trust  and  trustee,  parent  and  child,  husband  and 
wife,  guardian  and  ward.  These  persons,  the  La  Points 
and  Harts,  had  been  neighbors  and  friends  for  several  years 
prior  to  1895;  Mrs.  Hart  visited  Mrs.  La  Point  frequently 
and  enjoyed  the  friendship  and  esteem  of  the  latter  to  a 
greater  extent,  perhaps,  than  other  of  her  neighbors.  Mr. 
Hart  had  no  business  relations  with  La  Point  or  his  wife,  and 
had  no  occasion  or  inducement  to  sustain  other  than  the  ordi- 
nary relationship  existing  between  neighbors.  There  was  no 
evidence  that  would  have  justified  the  court  in  finding  the  ex- 
istence of  what  in  the  mind  of  a  chancellor  or  in  the  contem- 
plation of  law  or  equity  would  be  regarded  as  a  relation  of 
trust  and  confidence  such  as  appellant  seeks  to  attribute  to 
these  persons.  Nor  do  we  think  that  the  subsequent  con- 
duct of  the  Harts  and  Mrs.  La  Point,  as  shown  by  the  evi- 
dence, would  have  warranted  the  court  in  finding  otherwise 
than  it  did — ^"that  no  confidential  or  fiduciary  relationship 
existed  at  any  time  between  decedent  and  defendants  or 
either  of  them;  •  •  •  that  no  position  of  trust,  confidence  or 
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superiority  of  mind  or  intellect  over  said  decedent  wa«  ever 
held  or  exercised  by  defendants,  or  either  of  them.'* 

It  appeared  that,  in  February,  1895,  Ann  La  Point  and 
her  husband  were  living  on  a  small  place  at  Lakeville, 
Sonoma  County,  which  belonged  to  Ann  as  her  separate 
property  and  upon  which  her  husband  had  conducted  a  road- 
house  or  saloon  for  a  number  of  years.  They  were  married 
in  1875.  They  lived  together  until  March  1,  1895,  when 
Mrs.  La  Point  went  to  the  home  of  the  defendants  and  took 
up  her  residence  with  them,  and  so  remained  until  about 
March  19,  1912,  when  she  died  intestate,  having  lived  with 
defendants  seventeen  years.  There  was  testimony  as  to  the 
cause  of  her  having  left  her  husband  which,  among  other 
grounds,  tended  to  show  that  he  had  diverted  his  affection 
from  his  wife  and  bestowed  it  upon  another  woman.  Mrs. 
Hart  testified :  ''She  came  to  me  in  her  trouble  and  told  me  she 
was  afraid  of  her  life,  and  she  says,  'Fred  [her  husband]  has 
driven  me  out  of  my  home.'  And  for  that  reason,  she  says, 
'I  have  no  roof  over  my  head,'  and  I  says,  'You  have  one 
now,'  and  she  says,  'Yes,'  and  I  says,  'Well,  stay  under  it,' 
and  that  is  all  I  had  to  say.  She  came  there  crying;  an 
old  lady  sixty-five  years  old."  La  Point  testified:  "I  did 
not  sleep  in  the  old  house  occupied  by  my  wife  during  the 
last  year  before  she  left,  and  not  more  than  two  or  three 
times  during  the  last  two  years.  I  spent  most  of  my  spare 
time  in  my  brother's  house,  listening  to  my  sister-in-law 
[his  alleged  afSnity]  reading.  I  lived  at  Lakeville  about 
two  or  three  weeks  and  at  Petaluma  for  one  year  after  my 
wife  left  me,  and  I  made  no  effort  to  get  into  communica- 
tion with  her.  My  sister-in-law  and  I  went  off  on  several 
trips  together;  we  went  hop-picking  once  for  about  three 
weeks.  That  was  not  the  cause  of  the  trouble  between  my 
wife  and  I.  I  went  to  British  Columbia  with  my  sister-in- 
law  and  my  brother  and  was  gone  about  two  and  a  half  years. 
I  did  not  write  to  my  wife  while  I  was  gone  nor  to  anyone 
else  at  Lakeville  to  inquire  about  my  wife.  I  felt  that  if 
she  was  satisfied  to  call  it  quits  I  was.  .  .  .  From  the  time  I 
returned  from  British  Columbia  in  1899  down  to  the  time 
of  my  wife's  death,  about  a  year  ago,  I  never  saw  her  to 
speak  to  her.  I  made  no  effort  to  see  her.  I  was  perfectly 
satisfied  to  let  her  live  as  she  was  living  if  she  would  let  me 
alone.    I  made  no  effort  to  ascertain  if  she  was  being  cared 
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for  or  not.  I  do  not  know  how  the  Harts  were  treating  her. 
I  did  not  go  to  my  wife's  funeral  because  I  did  not  feel  like 
it.  She  was  buried  at  Petaluma  and  I  was  living  at  Peta- 
luma  at  the  time."  He  testified  that  he  had  a  policy  for 
two  thousand  dollars  payable  to  his  wife,  but,  in  1894,  he 
had  it  made  payable  to  his  sister  and  nephew.  *'I  had  the 
policy  changed  because  I  knew  my  wife  had  plenty,  and  she 
wouldn't  give  me  any  of  her  money  and  I  didn't  intend  she 
should  have  any  of  mine.  My  wife  was  pretty  stubborn, 
when  she  made  up  her  mind  I  could  not  change  it." 

It  was  shown  that,  on  March  23,  1895,  Mrs.  La  Point 
caused  her  credit  account  of  $3,761.09  in  an  Oakland  savings 
bank  to  be  transferred  to  Mrs.  Hart,  and,  on  July  15,  1907, 
she  assigned  to  Mrs.  Hart  a  certificate  of  deposit  calling  for 
nine  hundred  dollars  in  a  Petaluma  bank,  which  Mrs.  Hart 
cashed.  There  was  testimony  as  to  the  drinking  habit  of 
deceased  prior  to  leaving  her  husband,  the  purpose  being 
to  support  the  charge  that  her  excessive  use  of  intoxicants 
weakened  her  mind  and  body  and  rendered  her  incompetent. 
The  testimony  was  conflicting  on  this  point,  but  we  think 
the  testimony  justified  the  finding  of  the  court  already  noted. 
This  testimony  related  to  a  period  before  she  left  her  hus- 
band, and  while  it  may  have  had  a  bearing  upon  her  con- 
dition when  the  first  gift  was  made,  there  was  no  evidence 
that  she  was  addicted  to  the  use  of  intoxicants  to  excess,  or 
at  all,  for  that  matter,  after  she  went  to  live  with  the  Harts, 
and  hence  had  no  bearing  upon  her  condition  in  1907,  twelve 
years  later,  unless  the  alleged  effect  of  her  early  alleged 
intemperance  continued,  and  this  is  not  shown.  Testimony 
as  to  the  mental  condition  generally  of  Mrs.  La  Point  was 
introduced  and  some  witnesses  testified  that  she  was  "simple" 
and  that  her  conversation  was  ''childish"  or  "child-like." 
Several  witnesses  who  had  known  her  for  many  years  inti- 
mately, both  before  and  after  she  went  to  the  Hart's  home, 
testified  that  she  was  perfectly  sound  in  mind.  The  court 
so  found  on  suflScient  evidence.  There  was  testimony  also 
that  while  living  with  the  Harts  she  appeared  "to  be  happy 
and  contented,"  and  that  her  affection  for  the  Harts  and 
theirs  for  her  was  mutual. 

There  was  but  little  testimony  as  to  the  circumstances  im- 
mediately attending  these  gifts,  and  what  there  was  came 
from  Mrs.  Hart,  whose  testimony  was  taken  at  the  instance 
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of  plaintiff  in  the  matter  of  the  estate  of  Ann  La  Point, 
deceajsed,  and  was  used  at  the  trial.  Speaking  of  the  first 
gift,  she  testified  that  when  Mrs.  La  Point  made  the  trans- 
fer she  asked  Mrs.  Hart  to  go  with  her  to  Oakland,  and  told 
her  she  wanted  to  give  her  her  money.  ''She  said,  'I  want 
to  give  you  my  money,  Mattie,'  she  says,  'I  want  you  to  go 
with  me;  I  want  to  give  you  my  money.'  Q.  Did  she  say 
anything  else?  A.  No,  she  wanted  to  give  me  her  money. 
.  .  .  Q.  What  did  she  ever  say  about  that  money  that  she 
left?  A.  Five  years  ago  she  told  me,  she  said,  'Mattie,  I 
want  you  to  have  my  money;  I  don't  want  Fred  or  his 
people  to  have  one  dollar  that  I  have;  I  want  you  to  have 
it.*  Q.  Did  you  ever  have  any  discussion  with  the  deceased, 
Mrs.  La  Point,  in  regard  to  board  and  keeping?  A.  No. 
Q.  You  did  not  expect  to  keep  her  for  nothing  until  she  died, 
did  you,  Mrs.  Hart?  A.  I  never  thought  of  anything  like 
that;  she  came  to  me  in  her  trouble  and  told  me  she  was 
afraid  of  her  life  and,  she  says,  'Fred  has  driven  me  out 
of  my  home.'  "  It  appeared  that  Mrs.  La  Point  sold  the 
place  where  she  and  her  husband  had  formerly  lived  and 
some  time  later,  July  15,  1907,  she  assigned  the  certificate 
of  deposit  to  Mrs.  Hart.  This  was  all  the  property  she  had 
left  after  her  gift  of  the  deposit  in  the  Oakland  bank.  The 
property  brought  nine  hundred  dollars.  Mrs.  Hart  testified 
as  to  this  nine  hundred  dollars:  "Q.  Wasn't  it  understood 
that  that  money  was  to  be  used  for  her  expenses  and  board  ? 
A.  No,  she  never  said  one  thing  as  to  what  I  was  to  do  with 
her  money.  It  was  used  for  her  funeral  expenses  and 
fixing  up  the  cemetery,  that  money  she  gave  me."  She  testi- 
fied: *'Q.  Did  she  ever  consult  you  and  act  on  your  ad- 
vice in  any  matter?  A.  Any  matters?  Q.  Her  business 
matters.  A.  Her  troubles?  Q.  No,  in  her  family  affairs; 
her  business  matters.  A.  No,  not  her  business  matters.  She 
didn't  have  any  business  matters,  only  she  wanted  to  give  me 
her  money;  that's  the  only  business  matters.  •  .  .  Q.  Didn't 
she  say  she  wanted  you  to  have  this  money  when  she  died? 
A.  She  never  said  'died';  she  said  she  wanted  me  to  have  the 
money.  .  .  .  Q.  Had  she  been  turned  out  of  your  house  she 
would  have  been  penniless?  A.  No,  she  would  not;  she  would 
not  have  been  turned  out  of  our  house,  in  the  first  place. 
Q.  I  am  assuming  that  she  would.  A.  Well,  she  would  never 
have  been  turned  out;  if  anything  would  have  happened  to 
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me  my  husband  would  have  looked  out  for  her;  and  if  any- 
thing would  have  happened  to  him  my  children  would  have 
looked  out  for  her.  My  children  looked  to  her  jjist  the  same 
as  if  she  were  a  relative;  she  came  to  us  when  they  were  tiny. 
...  Q.  As  far  as  you  ever  noticed  or  observed  she  was  per- 
fectly capable  of  handling  her  own  affairs  and  did  not  require 
anyone's  advice;  is  that  a  factt  A.  Yes,  sir.  .  .  .  Q.  And 
her  mind  was  perfectly  bright  and  clear?  A.  Oh,  yes;  bright 
and  clear  until  the  day  she  died.  .  .  .  Q.  How  long  have  you 
known  Mrs.  La  Point,  how  many  years t  A.  Let's  see, — oh,  I 
guess  33  or  34  years.  Q.  And  you  have  been  friendly  all  that 
timet  A.  Oh,  yes;  the  best  of  friends.  The  Court:  She  was 
no  relation  to  you  t    A.  No ;  just  old  friends.** 

It  does  not  seem  necessary  to  pursue  the  evidence  further. 
Appellant  failed  to  establish  any  sort  of  trust  or  fiduciary 
relation  between  the  parties ;  or  that  the  gift  was  secured  by 
undue  influence  exercised  over  the  donor;  or  that  she  was 
mentally  or  physically  incompetent  or  in  any  degree  incap- 
able of  managing  her  own  affairs  or  comprehending  the 
nature  of  the  transaction  by  which  she  parted  with  all  her 
property,  or  that  she  needed  independent  advice.  She  lived 
in  apparent  happiness  and  contentment  with  defendants  for 
seventeen  years,  and  was  cared  for  as  one  of  the  family.  If, 
as  is  claimed,  "in  stripping  herself  of  every  dollar  she  had 
without  any  consideration,"  she  did  an  improvident  and 
unusual  act,  this  alone  carries  no  implication  of  fraud,  undue 
influence,  or  incompetence.  She  had  a  right  to  do  what  she 
pleased  with  her  own.  She  probably,  on  the  score  of  long 
friendship,  believed  that  she  would  find  a  home  with  defend- 
ants as  long  as  she  might  live,  and  was  willing  to  give  her 
money  to  Mrs.  Hart  in  this  belief,  and  the  facts  show  that  if 
such  was  her  motive  she  was  not  disappointed.  But,  what- 
ever her  motive,  we  find  no  facts  or  circumstances  surround- 
ing the  transaction  which  impeach  the  validity  of  the  gift 

The  judgment  is  affirmed. 

Hart,  J.,  and  Ellison,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  3, 1916, 
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[GIt.  No.  1459.    fleeond  Appellate  Distriet. — Jnne  7, 1916.] 

CATHERINE  STEINBRONER,  Reapondent,  v.  QBORQB 
P.  STEINBRONER,  Appellant. 

AonoN  fOE  DivoBOB— Deceu  of  Foreign  State — ^Lack  of  Jusisdio- 
noN — NoNBESiDiNCS— Defense. — In  an  action  for  divorce  a  de- 
fense based  upon  a  decree  dissolving  the  marriage  in  a  foreign  state 
antedating  the  action  cannot  be  sustained  where  the  law  of  the 
foreign  state  provided  that  the  applicant  must  be  a  hona  fide  reel* 
dent  of  the  state  for  the  period  of  one  year  immediately  preceding 
the  bringing  of  the  action,  and  it  was  found  that  the  parties  were 
daring  said  time  nonresidents  of  the  state. 

iDi^ — Judgment  of  Foreign  State— Want  of  Jurisdiotion — Collateral 
Attack. — Jurisdiction  of  a  court  of  a  foreign  state  to  render  a 
Judgment  is  always  open  to  collateral  attack  in  a  proceeding  in  an- 
other state,  and  the  record  of  the  judgment  in  the  foreign  state  may 
ba  contradicted  ai  to  the  fact  necessary  to  give  the  court  jurisdiction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  granting  alimony  perir 
d€ni$  Ui$.    Charles  Munroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Munro,  and  Fay  R.  Robertson,  for  Appellant. 

Joseph  Scott,  and  A.  G.  Ritter,  for  Respondent 

SHAW,  J. — ^Action  for  divorce.  Judgment  went  for 
plaintiff,  from  which,  and  an  order  of  court  granting  plain- 
tiff alimony  pendente  lite,  defendant  appeals. 

As  disclosed  by  the  record  and  argument  in  appellant's 
brief,  the  only  ground  upon  which  he  based  his  defense  to 
the  action  was  a  decree  of  the  court  of  common  pleas  of  the 
commonwealth  of  Pennsylvania,  together  with  an  exemplified 
copy  of  the  record  therein,  all  of  which  were  duly  presented 
at  the  trial,  showing  that  at  a  time  antedating  the  commence- 
ment  of  this  action,  the  bonds  of  matrimony  theretofore  con- 
tracted between  plaintiff  and  defendant,  as  alleged  herein, 
had  been  dissolved  and  a  divorce  granted  him  from  said 
plaintiff  by  said  decree  so  rendered  by  the  common  pleas 
court  of  Crawford  County,  Pennsylvania, 
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As  to  this  defense,  however,  the  court  found  that,  under 
the  laws  of  Pennsylvania  existing  at  the  time,  it  was  neces- 
sary in  order  to  vest  the  court  with  jurisdiction  to  entertain 
an  action  for  divorce,  that  the  applicant  therefor  be  at  the 
time  of  commencing  the  suit  a  bona  fide  resident  of  such 
state,  as  well  as  such  resident  for  a  period  of  one  year  imme- 
diately preceding  the  bringing  of  such  action ;  that  defendant 
herein,  who  was  plaintiff  in  the  action  so  instituted  in  the 
Pennsylvania  court,  was  at  the  time  of  the  institution 
thereof,  and  for  more  than  a  year  immediately  preceding  its 
commencement  had  been,  a  resident  of  the  state  of  California, 
in  which  state  defendant  also  resided.  No  attack  is  made 
upon  this  finding;  indeed,  we  understand  the  facts  so  found 
to  be  conceded  by  appellant  As  a  conclusion  of  law,  the 
court  found  that  the  decree  so  rendered  and  entered  by  the 
common  pleas  court  of  Pennsylvania  granting  defendant  a 
decree  of  divorce  from  plaintiff,  was  null  and  void  for  want 
of  jurisdiction. 

Appellant's  sole  contention  is  that,  since  the  judgment  ren- 
dered by  the  court  of  common  pleas  was  regular  on  its  face, 
it  was  not  subject  to  collateral  attack.  In  support  of  this 
claim  he  cites  numerous  authorities  to  the  effect  that  *'a 
divorce  by  a  court  having  jurisdiction,  valid  and  conclusive 
in  state  where  rendered,  is  conclusive  everywhere,  and  a  find- 
ing of  residence  by  the  state  court  is  prima  facte  proof 
and  sufficient  until  overcome  to  support  the  jurisdiction." 
{Cheever  v.  Wilson,  9  Wall.  123,  [19  L.  Ed.  604].)  Un- 
doubtedly this  is  true,  provided  the  court  has,  as  stated  in 
the  text,  jvrisdiction;  but  that  is  the  very  question  here  in- 
volved and  as  to  which,  as  said,  the  decree  presented  is 
*' prima  facie  proof  and  sufficient  until  overcome  to  support 
the  jurisdiction.'*  Since  the  evidence  is  not  brought  up,  we 
must  assume  that  it  was  ample  to  support  the  finding  made 
by  the  court  that  there  was  a  want  of  jurisdiction  in  the 
court  rendering  the  decree,  and  this  overcomes  the  prima 
facie  showing  made  by  its  presentation.  Mr.  Black,  in  his 
work  on  Judgments,  section  822,  says:  ''In  America  it  is 
generally  held,  and  indeed  almost  universally,  that  as  a  pro- 
ceeding in  divorce  is  intended  to  affect  the  status  of  the 
parties,  and  is  therefore  essentially  in  rem,  the  judgment 
pronounced,  whether  in  a  foreign  country  or  in  a  sister  state, 
by  a  court  having  lawful  jurisdiction  of  the  cause,  and  in 
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the  absence  of  fraud,  is  valid  and  binding  everywhere  and  in 
all  subsequent  controversies,  provided  the  applicant  was  bona 
fide  domiciled  mthin  the  territorial  jurisdiction  of  the  court, 
although  the  other  party,  being  a  nonresident,  was  notified 
only  by  advertisement  or  some  other  species  of  constructive 
service'*  (italics  are  ours) ;  the  theory  being  that  the  mar- 
riage relation  is  a  status  transitory  in  its  nature  and  attached 
to  the  person  of  each  of  the  contracting  parties,  so  that  a 
court,  having  jurisdiction  over  the  one  may  dissolve  it  as  to 
both,  notwithstanding  the  other  is  beyond  such  jurisdiction. 
In  Dunham  v.  Dunham,  162  111.  589,  [35  L.  R.  A.  70,  44  N.  E. 
841],  quoting  from  the  syllabus,  it  is  said:  *'An  action  for 
divorce  is  to  some  extent  a  proceeding  in  rem,  and,  where 
jurisdiction  over  the  person  of  the  defendant  is  not  obtained, 
a  court  can  deal  with  such  status  only  by  the  fact  that  the 
plaintiflE  is  in  good  faith  domiciled  within  its  territory,  and 
thereby  entitled  to  invoke  this  jurisdiction."  And  further: 
"A  decree  of  divorce,  when  pleaded  in  a  court  of  another 
state,  may  be  attacked  for  want  of  jurisdiction  in  the  court 
which  rendered  it,  and  where  the  action  in  which  it  was  ren- 
dered was  ex  parte,  and  it  is  clearly  proven  that  the  plaintiff 
was  not  at  the  time  a  bona  fide  resident  of  the  state  in  which 
it  was  brought,  such  decree  will  be  held  void."  The  case  of 
Thompson  v.  Whitman,  18  Wall.  457,  [21  L.  Ed.  897],  is 
authority  for  the  statement  that  the  jurisdiction  of  a  court 
of  a  foreign  state  to  render  a  judgment,  is  always  open  to 
collateral  attack  in  a  proceeding  in  another  state,  and  that 
"the  record  of  a  judgment  rendered  in  another  state  may  be 
contradicted  as  to  the  facts  necessary  to  give  the  court  juris- 
diction." To  the  same  effect  is  Hall  v.  Lanning,  91  U.  S. 
160,  [23  L.  Ed.  271],  where  it  is  said:  "The  jurisdiction  of  a 
foreign  court  over  the  person  or  the  subject  matter  embraced 
in  the  judgment  or  decree  of  such  court  is  always  open  to 
inquiry;  and  that,  in  this  respect,  the  court  of  another  state 
is  to  be  regarded  as  a  foreign  court.  .  .  .  The  record  of  such 
a  judgment  does  not  estop  the  parties  from  demanding  such 
an  inquiry."  In  the  case  of  In  re  James,  99  Cal.  374,  [37 
Am.  St.  Rep.  60,  33  Pac.  1122],  the  supreme  court,  in  dis- 
cussing the  question,  says:  "We  agree  with  appellant  that 
it  is  competent  to  collaterally  impeach  the  record  of  a  judg- 
ment rendered  in  another  state  by  extrinsic  evidence  showing 
that  the  facts  necessary  to  give  the  court  pronouncing  it 
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jurisdiction  to  proceed,  did  not  exist;  and  this  is  true,  al- 
though the  record  sought  to  be  impeached  may  recite  the  ex- 
istence of  such  jurisdictional  facts."  Appellant  has  cited 
numerous  authorities  holding  that  a  domestic  judgment  can- 
not be  attacked  collaterally  in  the  courts  of  the  state  render- 
ing the  judgment;  and  also  authorities  like  the  text  cited 
from  Cheever  v.  Wilson,  9  Wall.  123,  [19  L.  Ed.  604],  to  the 
effect  that  where  the  court  having  jurisdiction  renders  a  yalid 
and  conclusive  judgment,  its  action  is  conclusive  everywhere. 
But  these  authorities  have  no  bearing  upon  the  question  here 
presented.  Both  plaintiff  and  defendant  were  residents  of 
this  state  at  the  time  when  and  for  more  than  one  year  im- 
mediately prior  to  defendant  instituting  the  suit  in  Pennsyl- 
vania, wherein  he  obtained  the  judgment  interposed  as  a  bar 
to  plaintiff's  action.  As  the  status  which  he  sought  to  have 
destroyed  attached  to  the  person  of  the  contracting  parties, 
neither  of  whom  was  within  the  jurisdiction  of  the  Pennsyl- 
vania court,  it  must  follow  that  such  court  had  no  jurisdic- 
tion of  either  the  person  of  the  litigants  or  of  the  subject 
matter  of  the  action ;  and  hence  the  purported  decree  inter- 
posed as  a  bar  to  this  plaintiff's  action  was  a  nullity. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.|  and  James,  J.»  concurred. 


[Cir.  Ko.  1060.    Second  Appellate  Di8triet.~Jiiiie  7, 1916.] 

P.    W,    HUNT,    Appellant,    v.    ANDREW    GLASSELL, 

Respondent 

PLEAOINO — AlOBNDMENT — SahS  CauSS  OF  AOTION — StATUTB  OF  LiMITA* 

TIONS.— If  the  canse  of  action  stated  in  an  amended  oomplaint  is  a 
new  and  totally  different  one  from  that  stated  in  the  original  eom- 
plaint,  the  amendment  does  not  relate  back  to  the  beginning  of  the 
aetion  so  as  to  stop  the  running  of  the  statute  of  limitations;  bat  if 
the  amendment  is  one  which  merely  corrects  a  defective  or  erroneous 
pleading  of  the  same  cause  of  action,  the  amendment  will  relate  back 
to  the  filing  of  the  original  complaint. 
In. —  Pbomissobt  Note  —  Pleading  —  Amended  Complaints  —  Same 
Cause  of  Action. — In  an  action  on  a  promissory  note,  where  the 
original  complaint  demanded  judgment  upon  a  certain  promissory 
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note  for  »  cert)ftin  sum  with  »  eertain  date  and  payable  one  year 
after  date,  an  amended  complaint  was  afterward  filed  setting  forth 
a  note  of  the  same  date  and  amonnt  as  before  and  in  like  terms,  ex- 
cept that  it  read  ten  months  after  date  instead  of  one  year,  and 
omitted  the  provision  for  interest  contained  in  the  note  set  out  in 
the  original  complaint,  and  a  second  amended  complaint  alleged  the 
execution  of  the  note  in  the  same  terms  as  the  note  set  out  in  the 
first  amended  complaint,  and  alleged  further  facts  showing  that  at 
the  time  of  the  commencement  of  the  action  plaintiff  was  unable  to 
see  the  note  or  obtain  a  copy  thereof,  and  was  obliged  to  rely  upon 
his  recollection  of  its  terms,  but  that  he  had  seen  the  note  about  the 
date  it  was  made,  and  alleging  that  there  was  but  one  note  for  the 
amount  chiimed  made  by  the  defendant  at  the  date  alleged,  and  that 
the  note  sued  on  in  the  second  amended  complaint  was  the  same  in- 
correctly set  out  in  the  original  complaint;  held,  that  the  cause  of  ac- 
tion set  out  in  all  the  complaints  was  the  same,  and  the  second 
•mended  complaint  related  back  to  the  time  of  the  filing  of  the  ac- 
tion so  as  to  stop  the  running  of  the  statute  of  limitations. 

Id^ — ^Pledox  of  Notb — ^Payment  of  Principal  Debt — ^Liabiutt  toe 
Balance  of  Pledged  Note. — ^Where  the  maker  of  a  promissory  note 
secures  possession  of  it  from  one  to  whom  it  is  pledged,  with  his 
knowledge,  to  secure  payment  of  a  smaller  note,  by  paying  only  the 
amount  of  the  claim  of  the  pledgee  therein,  leaving  a  balance  un- 
satisfied on  the  larger  note,  the  owner  of  the  note  is  entitled  to  re- 
ooTOr  against  him  for  the  unpaid  balance. 

Id.^ — ^Pledge  of  Peomissory  Note— Bioht  of  Pledgee. — ^A  pledged 
promissory  note  is  not  property  subject  to  sale  by  the  pledgee;  he 
has  only  the  right  to  collect  it  when  due,  and,  under  the  circum- 
stances, no  transaction  could  take  place  between  the  maker  of  the 
larger  note  and  the  pledgee  which  would  put  the  maker  in  any  better 
position  with  respect  to  the  pledged  note  than  that  of  the  pledgee, 
where  the  general  property  of  the  note  still  remains  in  the  payee. 

Jd. — Settlement  of  Claim  Beoubsd  bt  Pledge— When  Pledgor  not 
Bound. — The  contention  that,  because  an  action  by  the  pledgee  of 
the  promissory  note  to  recover  upon  it  was  against  the  pledgor  as 
well  as  the  maker  of  the  note,  and  the  second  amended  complaint 
in  this  action  on  the  pledged  note  alleges  that,  after  answer  filed, 
the  defendant  "settled  the  said  cause  of  aetion  by  then  and  there 
paying  to  said  plaintiff  in  said  aetion"  an  amount  about  equal  to 
the  principal  of  the  note  secured  by  the  pledge,  the  inference  fol- 
lows that  the  settlement  was  made  with  the  pledgor  as  well  as  with 
the  pledgee,  and  the  pledgor  consented  to  the  surrender  of  the  note 
to  the  maker,  cannot  be  maintained,  where  it  is  further  alleged  that 
the  payment  was  made  on  the  note  secured  by  the  pledge  and  to 
Mttls  an  claim  that  the  pledgee  had  as  security. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
l^ngelei  County.    Charles  Wellborn,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Murphey  &  Poplin,  for  Appellant. 
J.  E.  Hannon,  for  Respondent. 

CONREY,  P.  J. — By  his  original  complaint  in  this  action, 
filed  on  December  15,  1911,  the  plaintiff,  as  successor  in  right 
to  Duquesne  Brewing  Company,  a  corporation,  demanded 
judgment  upon  a  certain  promissory  note  for  the  sum  of 
ten  thousand  dollars,  dated  September  25,  1907,  and  payable 
one  year  after  date.  On  June  3,  1913,  the  plaintiff  filed  an 
amended  complaint  setting  forth  a  note  of  same  date  and 
amount  as  before  and  in  like  terms,  except  that  it  read  ''ten 
months  after  date''  instead  of  one  year  after  date,  and 
omitted  the  provision  for  interest  contained  in  the  note  set 
out  in  the  original  complaint.  A  demurrer  to  the  amended 
complaint  having  been  sustained,  the  plaintiff,  on  the  thirty- 
first  day  of  July,  1913,  filed  his  second  amended  complaint, 
and  therein  alleged  the  execution  of  a  note  in  the  same  terms 
as  the  note  set  out  in  the  first  amended  complaint.  The  sec- 
ond amended  complaint  states  facts  showing  that  at  the  time 
of  commencement  of  this  action  the  plaintiff  was  unable  to 
see  the  note  or  obtain  a  copy  thereof,  and  was  obliged  to  rely 
upon  his  recollection  of  its  terms,  plaintiff  having  seen  the 
note  at  about  the  date  it  was  made ;  alleging  also  that  there 
was  but  one  ten  thousand  dollar  note  made  by  defendant  to 
Duquesne  Brewing  Company  of  date  September  25,  1907,  and 
that  the  note  sued  on  herein,  as  shown  in  the  second  amended 
complaint,  is  the  same  note  sued  on  and  by  mistake  incor- 
rectly set  out  in  the  original  complaint. 

The  second  amended  complaint  further  shows  that  daring 
the  year  1909  the  Duquesne  Brewing  Company  made  and  de- 
livered to  A.  K.  Martel  a  note  for  two  thousand  five  hundred 
dollars,  which  note  was  afterward  sold  by  Martel  to  Fidelity 
Investment  Company,  a  corporation;  that  when  the  two 
thousand  five  hundred  dollar  note  became  due  the  Duquesne 
Brewing  Company,  in  consideration  of  forbearance  of  the 
holder  of  that  note,  pledged  to  Fidelity  Investment  Company 
the  Glassell  note  of  ten  thousand  dollars  as  collateral 
security  for  said  Martel  notej  that  on  June  24,  1909,  the 
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Fidelity  Investment  Company  commenced  an  action  on  the 
ten  thousand  dollar  note  against  Glassell  and  Duquesne 
Brewing  Company,  and  Glassell,  as  defendant  in  that  action, 
filed  an  answer  and  the  case  was  set  down  for  trial;  that 
prior  to  any  trial  being  had  therein,  and  on  or  about  May  10, 
1910,  "said  defendant,  Andrew  Glassell,  settled  the  said 
cause  of  action  by  then  and  there  paying  to  said  plaintiff  in 
said  action  about  the  sum  of  twenty-five  hundred  dollars"; 
that  said  payment  was  made  as  a  payment  on  said  ten  thou- 
sand dollar  note  and  to  settle  and  pay  all  claim  and  demand 
that  Fidelity  Investment  Company  had  in  or  to  said  ten 
thousand  dollar  note  as  security  for  the  payment  of  said 
Martel  note;  that  thereupon  Fidelity  Investment  Company, 
plaintifi!  in  that  action,  transferred  and  delivered  to  Andrew 
Glassell,  defendant  therein,  both  of  said  notes,  and  ever 
since  that  time  he  has  been  in  possession  and  control  of  the 
same;  that  Glassell  at  and  prior  to  the  time  he  made  said 
settlement  knew  that  said  ten  thousand  dollar  note  made  by 
him  to  Duquesne  Brewing  Company  was  held  as  collateral 
security  for  the  Martel  note  and  for  no  other  purpose;  and 
well  knew  that  the  only  interest  that  Fidelity  Investment 
Company  had  in  the  ten  thousand  dollar  note  was  to  the 
extent  of  two  thousand  five  hundred  dollars,  with  interest  on 
said  smaller  sum;  that  the  defendant  Glassell  received  said 
note  in  trust  for  the  Duquesne  Brewing  Company  and  has 
held  the  same  in  trust  for  the  use  and  benefit  of  the  Duquesne 
Brewing  Company  and  its  assigns  ever  since  that  time. 

On  October  5,  1909,  Duquesne  Brewing  Company  was  ad- 
judged a  bankrupt.  Thereafter,  after  proceedings  duly  had 
as  recited  in  the  second  amended  complaint  herein,  the  trus- 
tee in  bankruptcy  of  the  said  bankrupt's  estate,  duly  author- 
ized therefor,  sold  at  public  auction  certain  assets  of  the 
estate,  including  said  ten  thousand  dollar  note  and  the  plain- 
tiff, F.  W.  Hunt,  became  the  purchaser  thereof.  That  the 
sale  having  been  duly  approved  and  confirmed,  the  trustee 
assigned  and  transferred  to  plaintiff  all  right,  title,  and  in- 
terest of  the  estate  of  Duquesne  Brewing  Company  in  and  to 
said  note.  The  plaintiff  has  demanded  from  defendant  that 
defendant  surrender  possession  to  him  of  the  note,  and  also 
has  demanded  payment  of  said  note  by  defendant  to  the 
plaintiff,  all  of  which  has  been  refused. 
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The  defendant  demurred  to  the  second  amended  eomplaint 
upon  the  sn^ounds  that  it  did  not  state  facts  soffieient  to  con- 
stitute a  cause  of  action  against  the  defendant,  and  upon  the 
further  ground  that  the  cause  of  action  as  shown  upon  the 
face  of  the  complaint  appears  to  be  barred  by  the  proyisiona 
of  section  337  of  the  Code  of  Civil  Procedure.  That  demur- 
rer having  been  sustained,  judgment  was  entered  in  fayor  of 
the  defendant,  and  this  appeal  is  by  the  plaintiff  from  that 
judgment.  The  appeal  is  presented  upon  the  judgment-roll 
and  a  bill  of  exceptions. 

If  the  cause  of  action  stated  in  the  present  complaint  ia  « 
new  and  totally  different  cause  of  action  from  that  stated  in 
the  original  complaint,  the  amendment  does  not  relate  back 
to  the  beginning  of  the  action  so  as  to  stop  the  running  of 
the  statute  of  limitations.  Lambert  v.  McKensde,  135  CaL 
100,  [67  Pac.  6],  is  one  of  many  decisions  declaring  the  rule. 
But  if  the  amendment  be  one  which  merely  corrects  a  defec- 
tive or  erroneous  pleading  of  the  same  cause  of  action,  the 
amendment  will  rdate  back  to  the  filing  of  the  original  com- 
plaint. {Bedingtan  v.  Cornwell,  90  Cal.  49,  [27  Pac.  40] ; 
Union  Lumber  Co.  v.  J.  W.  Schouten  dk  Co,^  25  Cal.  App. 
80,  [142  Pac.  910].)  The  facts  contained  in  the  present 
record,  and  which  in  substance  we  have  stated,  are  sufficient 
to  show  that  in  this  action  the  plaintiff  at  all  times  has  been 
seeking  to  recover  judgment  upon  one  and  the  same  note,  and 
that  there  has  been  no  change  in  identity  of  the  subject  mat- 
ter constituting  his  cause  of  action.  It  follows  that  the  sec- 
ond amended  complaint  was  not  subject  to  demurrer  under 
the  daim  that  it  was  barred  by  limitations. 

Appellant  claims  that  according  to  the  allegations  of  his 
complaint  it  is  shown  that  the  defendant,  well  knowing  that 
Fidelity  Investment  Company  held  the  Glassell  note  in  its 
possession  solely  as  a  pledge  securing  the  smaller  note  which 
we  have  called  the  Martel  note,  obtained  possession  of  both 
notes  by  paying  to  the  pledgee  an  amount  not  more  than  suffi- 
cient to  satisfy  the  pledgee's  interest  therein;  the  amount  so 
paid  being  only  a  fractional  part  of  the  indebtedness  due 
from  him  to  the  pledgor  of  the  larger  note.  If  the  settlement 
so  made  by  Qlassell  was  with  the  pledgee  and  under  the  cir^ 
cuinstances  to  which  we  have  referred,  it  must  be  that  a  bal- 
ance remains  due  and  unsatisfied  on  the  Olassell  note,  and 
that  such  balance  is  due  to  the  plaintiff  as   successor  to 
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Duquesne  Brewing  Company.  The  pledged  note  was  not 
property  subject  to  sale  by  the  pledgee;  he  had  only  the  right 
to  collect  it  when  due.  (Civ.  Code,  sec.  3006.)  Under  the 
circumstances  here  appearing,  no  transaction  could  take  place 
between  Glassell  and  the  pledgee  which  would  put  Olassell 
into  any  better  position  with  respect  to  the  pledged  note  than 
that  of  Fidelity  Investment  Company  which  held  it  in  pledge. 
The  general  property  in  the  note  still  remained  in  the  payee, 
Duquesne  Brewing  Company.  {Cross  v.  Eureka  Lake  etc. 
Canal  Co.,  73  Cal.  302,  306,  [2  Am.  St.  Rep.  808,  14  Pac. 
885] ;  Cushing  v.  Building  Assn.,  165  Cal.  731,  737,  [134 
Pac.  324].) 

In  support  of  his  claim  that  the  second  amended  complaint 
does  not  state  a  cause  of  action,  respondent's  counsel  argues 
that  the  demurrer  should  be  sustained  because  it  is  shown 
that  the  action  commenced  by  Fidelity  Investment  Company 
was  against  the  pledgor,  Duquesne  Brewing  Company,  as  well 
as  against  Glassell;  and  that  since  it  is  alleged  that  after  the 
answer  had  been  filed  by  Glassell,  the  defendant  ''settled  the 
said  cause  of  action  by  then  and  there  paying  to  said  plain- 
tiff in  said  action  about  the  sum  of  twenty-five  hundred  dol- 
lars,'' this  is  sufficient  to  raise  the  inference  that  the  settle- 
ment was  made  with  the  pledgor  as  well  as  with  the  pledgee, 
and  that  the  pledgor  consented  to  the  surrender  of  the  note. 
On  examining  the  complaint  we  find  it  further  alleged  that 
the  payment  by  Glassell  was  made  as  a  payment  on  the 
Duquesne  Brewing  Company's  note  and  to  settle  and  pay  all 
daim  and  demand  that  the  pledgee  had  therein  as  security 
for  the  payment  of  the  Martel  note.  It  is  not  made  to  ap- 
pear that  Duquesne  Brewing  Company  had  appeared  in  the 
action  or  in  any  manner  participated  in  the  settlement.  In- 
deed, the  settlement  was  made  after  the  adjudication  of  bank- 
ruptcy. The  court  should  not  by  a  strained  construction 
attempt  to  supply  the  allegation  of  a  fact  not  stated  in  a  com- 
plaint in  order  to  hold  that  the  complaint  does  not  state  a 
cause  of  action.  Assuming  that  we  might  give  full  effect  to 
the  rule  supported  by  authorities  cited  by  respondent,  that 
a  compromise  made  with  the  consent  of  the  pledgor  is  bind- 
ing upon  him,  and  therefore  upon  subsequent  assignees  of 
the  pledgor,  we  think  that  such  rule  is  not  properly  applica- 
ble to  the  complaint  now  under  consideration. 
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We  are  of  the  opinion  that  the  demurrer  to  the  second 
amended  complaint  in  this  action  should  be  overruled,  and 
for  that  reason  the  judgment  is  reversed,  with  directions  to 
the  court  below  to  proceed  accordingly. 

James,  J.,  and  Shaw,  J.,  concurred. 


[€lv.  No.  1425.    Third  Appellate  District.— Jnne  7,  1916.] 

DKMETRA  BRUSCHI,   Appellant,  v.  IDA  B.   COOPEE 

et  al.,  Respondents. 

Ibbioatzon  Aot — Gbetiiicate  of  Sale  and  Deed — Erroneous  Bcottal 
OF  Namb  of  Pxbson  Assessed — ^Void  Deed. — A  certificate  of  sale 
and  a  tax  deed  made  pursuant  to  proceedings  had  under  the  Irriga- 
tion  Act  of  1897  (Stats.  1S97,  p.  254)  are  both  invalid  under  the 
provision  of  section  35  requiring  the  assessment-book  to  specify  the 
name  of  the  person  assessed,  section  45  requiring  the  certificate  of 
■ale  to  state  the  name  of  the  person  assessed,  and  section  48  re- 
quiring that  "the  matter  recited  in  the  certificate  of  sale  must  be 
recited  in  the  deed/'  where  the  name  of  the  person  assessed  appeared 
on  the  assessment-book  as  "D.  Bruschie/'  and  in  the  certificate  and 
sale  as  "D.  Bruscia." 

lb. — ^Naics  of  Person  Assessed — ^Recital  in  Deed. — The  provision  of 
section  48  of  the  Irrigation  Act  that  "the  matter  recited  in  the  cer- 
tificate of  sale  must  be  recited  in  the  deed"  includes  the  "matter* 
that  the  deed  shall  contain  the  name  of  the  person  assessed,  when 
known. 

iDd — Tax  Deed  as  CoNOLnsrvB  Evidence — Powkb  of  I>egislatubb. — 
While  the  legislature  can  make  a  certificate  of  sale  or  tax  deed  con- 
clusive as  to  matters  which  are  in  their  nature  nonessentials,  it  has 
not  the  power  to  make  such  documents  conclusive  as  to  anj  of  the 
essentials  of  listing,  valuation,  apportionment  or  notice. 

liK — ^Taxation — ^Listing  of  Land  fob  Assessment— Statement  of 
Name  of  Ownek. — ^The  listing  of  land  for  assessment  necessarily 
means  that  the  name  of  the  owner,  if  known,  and  a  description  of 
the  property  assessed  must  be  "eorreetly  stated." 

In^— Tax  Deed  as  Ck)N0LusivE  Evidence — ^Pboceedinos  Included. — ^The 
provision  of  section  48  of  the  Irrigation  Act  making  the  tax  deed 
conclusive  evidence  of  the  regularity  of  all  the  proceedings  from  the 
assessment  to  the  deed  means  all  the  proceedings  other  than  those  u 
te  which  the  deed  by  said  section  is  made  prima  fade  evideiice. 
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Id. — ^Datb  of  Sale — Misbecital  in  Cebtifigate — 'Etwect  of. — ^Under 
section  45  of  the  irrigation  law  providing  that  the  collector  must 
make  out  in  duplicate  a  certificate  dated  on  the  daj  of  sale  stating 
(when  known)  the  name  of  the  person  assessed  and  the  time  when 
the  purchaser  will  be  entitled  to  a  deed,  a  certificate  of  sale  dated 
Mareh  8,  1906,  instead  of  February  20,  1906,  the  daj  of  sale,  is  not 
Toid,  where  it  is  stated  therein  that  the  property  maj  be  redeemed 
within  twelve  months  from  the  former  date,  whieh  is  stated  as  the 
date  of  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County.    L.  W.  Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Webb,  and  Gteorge  Cos^ave,  for  AppeUant 

W.  H.  Hatton,  and  Hatton  &  Scott,  for  Bespondenta. 

CHIPMAN,  P.  J. — ^This  case  was  before  the  court  and 
decided  January  29,  1916,  reversing  the  judgment  of  the 
lower  court.  A  rehearing  was  granted  and  further  light  on 
the  case  invited,  particularly  upon  the  validity  of  the  assess- 
ment, certificate  of  tax  sale,  and  the  tax  deed  involved  in  the 
action*  In  discussing  the  questions  presented  we  found  what 
seemed  to  us  a  very  close  analogy  between  the  general  code 
provisions  for  assessments  and  delinquent  tax  sales  and  the 
provisions  of  the  Irrigation  Act.  Following  the  decisions  of 
the  supreme  court  as  we  understood  them,  we  were  con- 
strained, with  some  reluctance,  to  hold  the  title  asserted  by 
defendants  to  be  invalid.  In  reviewing  the  opinion  hereto- 
fore filed  in  the  case,  respondents  contend,  first,  that  section 
35  of  the  Irrigation  Act  (Stats.  1897,  p.  254)  does  not  require 
that  'Hhe  property  must  be  assessed  to  the  owner."  The 
section  does  provide  that  the  assessor  ^^must  prepare  an 
assessment-book  with  appropriate  headings,  in  which  must  be 
listed  all  such  property  within  the  district,  in  which  must  be 
specified,  in  separate  columns,  under  the  appropriate  head: 
(a)  the  name  of  the  person  to  whom  the  property  is  assessed 
(if  the  name  is  not  known  to  the  assessor  the  property  shall 
be  assessed  to  'unknown  owners.'  ..."  The  assessment 
was  made  not  *'to  unknown  owners"  but  to  a  person  named, 
viz.,  D.  Bruschie.    How  far  a  mistake  in  the  name  may 
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affect  the  validity  of  the  assessment  need  not  now  be  con- 
sidered.   The  fact  is  that  the  owner's  name  was  given. 

Second.  It  is  urged  ''that  section  45  of  that  act  does  not 
absolutely  require  that  the  certificate  of  sale  must  state  the 
name  of  the  person  assessed.  Said  section  45  requires  the 
collector  to  make  out  in  duplicate  a  certificate  dated  on  the 
day  of  sale,  stating  (when  known)  the  name  of  the  person 
assessed,  etc."  We  have  seen  that  the  assessment  was  not  to 
''unknown  owners"  but  to  a  person  named  D.  Bruschie,  pre- 
sumably believed  by  the  assessor  to  be  the  owner.  In  making 
out  his  certificate  the  collector  gave  the  name  of  the  person 
to  whom  the  property  was  assessed  as  D.  Bruscia.  It  is 
claimed  that  the  statute  expressly  makes  the  naming  of  the 
person  assessed  "subject  to  the  condition  that  the  assessor 
knows  the  name  of  the  persons  assessed."  This  may  be  so 
where  the  assessment  is  to  "unknown  owners,"  but  where  an 
owner  is  named  in  the  assessment  and  is  named  in  the  certifi- 
cate, it  cannot  be  said  that  it  was  the  case  where  the  person 
was  unknown. 

Third.  It  is  contended  that  "the  irrigation  act  does  not 
require  that  an  irrigation  tax  deed  issued  thereunder  'shall 
correctly  recite  the  name  of  the  person  to  whom  the  property 
was  assessed,  as  a  condition  of  its  validity,'  "  as  held  in  the 
former  decision.  Section  47  provides:  "If  the  property  is 
not  redeemed  within  the  time  herein  provided,  the  collector, 
or  his  successor  in  office,  must  make  to  the  purchaser,  or  his 
assignee,  a  deed  of  the  property,  reciting  in  the  deed  sub- 
stantially the  matters  contained  in  the  certificate,"  etc.  It  is 
true  that  the  statute  does  not  in  terms  require  that  the  name 
of  the  person  assessed  must  be  recited  in  the  deed,  neither 
does  it  require  a  description  of  the  property  to  be  given,  but 
we  held,  at  the  former  hearing,  that,  in  requiring  the  deed 
to  recite  "substantially  the  matters  contained  in  the  certifi- 
cate," the  name  of  the  person  assessed  should  be  regarded 
as  among  the  substantial  matters  to  be  recited  if  the  name 
in  fact  did  appear  in  the  certificate. 

We  fail  to  discover,  upon  a  re-examination  of  the  statutory 
provisions  relating  to  the  subject,  any  satisfactory  grounds 
on  which  to  reach  a  conclusion  different  from  that  expressed 
in  our  former  opinion.  And  we  therefore  adopt  that  opin« 
ion,  which  is  as  foUowti 
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'^This  is  an  action,  as  set  forth  in  plaintiff's  second 
amended  complaint,  to  quiet  the  title  of  plaintiff  to  lots  28, 
29,  30,  31,  and  32  in  block  33  of  the  city  of  Modesto,  Stanis- 
laus County.  An  amendment  was,  by  leave  of  court,  made 
to  the  amended  complaint  stating  that  'should  the  court  find 
that  defendants  or  either  of  them  had  expended  money  in 
payment  of  taxes  or  assessments  on  said  property  and  are 
justly  entitled  to  reimbursement  of  the  same  then  plaintiff 
is  ready,  willing,  and  able  to  pay  .  .  .  such  sum  as  the  court 
may  find  that  they  are  entitled  to  and  offer  to  pay  the  same 
and  to  do  equity  in  the  premises.' 

"Defendant  Williams  answered:  Denied  generally  and 
specifically  the  averments  of  the  said  complaint ;  alleged  that 
the  cause  of  action  is  barred  by  sections  318,  319,  and  322  of 
the  Code  of  Civil  Procedure;  and,  as  a  separate  defense,  al- 
leged that  prior  to  the  commencement  of  the  action  defendant 
was  and  he  still  is  the  owner  in  fee  of  the  said  lots ;  that,  on 
February  20,  1906,  said  lots  30  and  31  were  sold  to  satisfy 
the  tax  levied  on  said  property  last  referred  to  by  Modesto 
Irrigation  District  for  the  year  1905,  which  said  tax  had 
become  delinquent;  that  at  said  sale  M.  L.  Cooper  became  the 
purchaser  and,  no  redemption  having  been  made,  a  deed  of 
conveyance  to  said  two  lots  was,  on  March  4,  1907,  made  to 
said  Cooper,  *  conveying  to  said  M.  L.  Cooper  absolute  title 
to  said  real  property';  that,  on  May  6,  1910,  said  M.  L. 
Cooper  conveyed  said  two  lots  to  his  wife,  Ida  B.  Cooper, 
and,  on  December  26,  1911,  said  Ida  conveyed  the  same  to 
defendant  Williams,  and  ever  since  said  date  he  has  been  the 
owner  of  said  real  property.  Similar  averments  in  said  an- 
swer are  set  forth  as  to  lots  28,  29,  and  30,  defendant  Will- 
iams thus  deraigning  title  thereto. 

'*As  a  further  defense  it  is  set  forth  that  plaintiff  is  pre- 
cluded or  estopped  from  instituting  or  maintaining  this  ac- 
tion for  the  following  reasons:  That,  on  December  26,  1911, 
said  property  was  conveyed  to  defendant  by  good  and  suffi- 
cient deed  for  a  good  and  valuable  consideration;  that  since 
said  date  'said  defendant,  at  great  cost  and  expense,  to  wit, 
about  nine  thousand  dollars,  has  erected  and  built  upon  said 
premises  a  large  and  expensive  building'  and  has  made  other 
improvements  on  said  real  property  amounting  to  one 
thousand  dollars;  that  plaintiff  'was  fully  cognizant  of  the 
erection  of  said  building  on  said  premises  at  the  time  said 
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building  was  in  course  of  erection,  and  until  and  long  after 
the  said  building  was  erected  and  completed,  plaintiff  made 
no  claim  to  the  ownership  of  said  property  or  any  part 
thereof;  like  averments  are  made  as  to  said  improvements 
other  than  said  building;  that  had  defendant  known  or  had 
he  been  informed  that  plaintiff  made  any  claim  to  or  interi^st 
in  said  property  defendant  would  not  have  made  said  im- 
provements; that,  by  reason  of  the  foregoing,  plaintiff  'inten- 
tionally endeavored  to  perpetrate  and  by  instituting  this 
action  is  now  willfully,  knowingly,  and  intentionally  en- 
deavoring to  perpetrate  a  fraud  upon  said  defendant  to  his 
loss  in  the  sum  of  not  less  than  fifteen  thousand  dollars.' 

**For  a  further  defense,  that  plaintiff  is  estopped  from 
maintaining  the  action  for  the  following  reasons :  That  plain- 
tiff is  guilty  of  laches  in  that  he  'abandoned  said  real  prop- 
erty .  .  .  and  for  many  years  prior  to  the  commencement  of 
the  action,  failed  and  refused  to  pay  any  taxes  or  assessments 
whatever  levied  upon  or  assessed  against  said  property,  .  .  . 
and  that  said  real  property  and  the  whole  thereof  has  fre- 
quently been  sold  for  taxes,'  and  that  plaintiff  purposely  re- 
frained from  paying  said  taxes  for  the  purpose  of  attempting 
to  defraud  the  purchaser  at  any  sale  of  said  property  for 
delinquent  taxes;  that  plaintiff  was  well  aware  of  all  said 
assessments  and  sales  of  said  property;  that  following  said 
sales  certificates  of  purchase  were  duly  issued  with  plain- 
tiff's full  knowledge  and  conveyance  made  without  protest  or 
objection  by  plaintiff. 

"By  way  of  cross-complaint,  defendant  sets  up  the  facts 
first  above  stated  as  to  the  sale  and  purchase  of  said  property 
for  delinquent  taxes  and  also  pleads  adverse  possession  by 
himself  and  predecessors  in  estate. 

**  Defendants  Ida  B.  Cooper,  Z.  B.  Drake,  and  P.  B.  John- 
ston answered:  Denied  plaintiff's  alleged  ownership;  alleged 
ownership  in  defendant  Williams  on  December  26,  1911,  at 
which  time  he,  said  Williams,  conveyed  the  south  sixty  feet 
of  said  property  by  deed  of  trust  in  which  said  Williams  was 
party  of  the  first  part,  the  said  Drake  and  Johnston  parties 
of  the  second  part,  and  defendant  Ida  Cooper  party  of  the 
third  part,  to  secure  to  said  Cooper  the  payment  of  two  thou- 
sand dollars  and  other  sums,  no  part  of  which  has  been  paid, 
and  said  deed  of  trust  is  a  lien  on  said  property  and  is  in  full 
force  and  effect. 
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"Defendant  The  Modesto  Savings  Bank  denied  plaintiff 'g 
ownership  and  alleged  ownership  in  defendant  Williams;  it 
also  set  up  a  deed  of  trust  by  Williams,  on  the  east  eighty 
feet  of  the  property,  to  secure  a  loan  of  two  thousand  dollars. 

**  Plaintiff  answered  the  cross-complaint  of  defendant  Will- 
iams: Denied  the  alleged  adverse  possession  and  denied  that 
defendant  Williams  or  his  grantors  or  predecessors  in  interest 
have  paid  all  or  any  taxes  or  assessments  levied  on  said  prop- 
erty; denied  that  plaintiff  has  no  right,  title,  or  interest  in 
said  property  or  that  plaintiff's  claim  is  without  right. 

**The  court  made  findings  in  favor  of  defendants:  That  at 
the  commencement  of  the  action  plaintiff  was  not  and  is  not 
now  the  owner  of  said  property  or  any  part  thereof  or  any 
interest  therein,  and  is  not  entitled  to  the  possession  thereof; 
that  the  alleged  cause  of  action  in  plaintiff's  second  amended 
complaint  is  not  barred  by  either  section  318,  319,  or  322  of 
the  Code  of  Civil  Procedure;  that,  prior  to  the  commence- 
ment of  the  action,  defendant  Williams  was  and  now  is  the 
owner  in  fee  simple  of  said  property.  The  court  found  fur- 
ther :  That  on  February  20,  1906,  the  whole  of  said  property 
*was  by  the  collector  of  Modesto  Irrigating  District  sold  to 
satisfy  the  assessment  or  tax  levied  and  imposed  on  said  real 
property  by  Modesto  Irrigating  District  for  the  year  1905, 
which  said  assessment  or  tax  had  become  and  was  delinquent 
at  the  time  of  said  sale,  said  lots  Nos.  30  and  31  of  said  block 
No.  83  in  said  city  of  Modesto  being  assessed  and  sold  as  one 
parcel  to  M.  L.  Cooper,  and  lots  Nos.  28,  29,  and  32  in  said 
block  No.  33  in  said  city  of  Modesto  being  assessed  and  sold 
as  a  separate  parcel  to  said  M.  L.  Cooper,'  and  said  Cooper 
became  the  purchaser  of  all  said  lots;  that  thereafter,  on 
March  3,  1906,  the  said  collector  made  out  in  duplicate  a  cer- 
tificate stating  name  of  the  person  to  whom  said  property, 
to  wit,  lots  30  and  33,  were  assessed,  a  description  of  the  land 
sold  for  assessment,  giving  the  amount  and  year  of  assess- 
ment, and  specifying  the  time  when  the  purchaser,  said 
Cooper,  would  be  entitled  to  a  deed ;  that  said  certificate  was 
signed  by  said  collector  and  a  copy  delivered  to  said  pur- 
chaser and  a  copy  filed  in  the  ofKce  of  the  county  recorder 
of  Stanislaus  County.  Similar  finding  was  made  as  to  lots 
28,  29,  and  32;  that,  immediately  after  the  delivery  by  said 
collector  of  said  certificates  to  said  purchaser,  he,  the  said 
purchaser,  entered  into  the  actual  possession  of  the  whole  of 
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said  real  property  and  took  actual  possession  thereof  and 
claimed  the  same  and  thereafter  and  up  to  March  4,  1907, 
*  continuously  and  actually  occupied,  possessed,  and  publicly 
claimed  said  real  property  and  the  whole  thereof  as  his  prop- 
erty'; that  said  claim  and  possession  was  under  said  certifi- 
cate of  sale  during  the  period  from  March  3, 1906,  to  March  4, 
1907,  'and  prior  to  the  erection  of  the  building  hereinafter 
mentioned  the  whole  of  said  premises  was  entirely  unindosed.' 
It  is  also  found  that  said  Cooper  had  like  possession  of  said 
land  claiming  the  same  openly  and  notoriously  from  March  6, 
1906,  to  May  6,  1910,  and,  during  all  said  period,  paid  all 
the  taxes  and  assessments  levied  or  assessed  against  said  prop- 
erty, and  that  no  part  of  said  property  was  redeemed  from 
said  sales,  and  that,  on  March  4,  1907,  a  deed  of  conveyance 
was  made  by  said  collector  to  said  Cooper  conveying  said  lots 
30  and  31,  and  on  said  day  a  deed  was  also  made  to  said 
Cooper  by  said  collector  covering  said  lots  28,  29,  and  32, 
conveying  to  said  Cooper  absolute  title  to  all  said  lots;  that 
said  certificates  of  sale  were  duly  issued,  delivered,  and  re- 
corded, as  were  also  the  said  deeds  of  conveyance,  *  without 
any  objection  on  the  part  of  plaintiflE';  that,  on  May  6,  1910, 
said  M.  L.  Cooper  conveyed  all  said  property  to  his  wife, 
Ida  B.  Cooper,  who  thereupon  entered  into  actual  possession 
of  said  property  and,  ever  since  said  date  and  up  to  Decem- 
ber 26,  1911,  continued  to  occupy  and  possess  said  property 
openly  and  notoriously,  and  adversely  during  said  period 
collected  the  rents,  issues,  and  profits  of  said  property,  and 
paid  all  taxes  levied  or  assessed  against  the  same;  that,  on 
December  26,  1911,  said  Ida  B.  Cooper  conveyed  all  said  real 
property  to  defendant  O.  H.  Williams  for  a  good  and  valu- 
able consideration,  and  ever  since  said  date  Williams  has 
been  and  now  is  the  owner  in  fee  of  all  said  property;  that 
said  Williams,  on  said  date,  entered  into  possession  of  said 
property  and  ever  since  said  date  has  been  in  open  and  notori- 
ous possession  thereof  under  claim  of  right  and  has  paid  all 
taxes  levied  and  assessed  against  said  property ;  that  neither 
plaintiff  nor  any  other  person  except  said  L.  M.  Cooper,  Ida 
B.  Cooper,  and  said  Williams  'was  or  were  in  the  possession 
of  said  real  property  or  any  portion  thereof  within  more  than 
five  years  before  the  commencement  of  this  action';  that  said 
occupation  and  possession  'was  under  claim  of  title  by  said 
0.  H.  Williams,  M.  L.  Cooper,  and  Ida  B.  Cooper  based  upon 
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said  certificates  and  said  deeds  of  conveyance  and  exdusive 
of  any  other  right  and  hostile  to  any  right,  title,  or  claim  or 
right  of  possession  of  plaintiff,  his  grantors  or  ancestors'; 
that  said  Williams  purchased  said  properly  in  good  faith  and 
paid  therefor  the  sum  of  four  thousand  dollars;  that,  since 
December  26, 1911,  said  Williams  has  erected  on  said  premises 
a  building  which  cost  about  nine  thousand  dollars  and  has 
made  other  improvements  thereto  amounting  to  one  thousand 
dollars;  that  plaintiff  has  made  no  attempt  to  pay  any  of 
said  taxes  'but  has  at  all  times  been  able,  ready  and  willing 
to  pay  the  same.'  The  court  finds  the  averments  of  the  an- 
swer respecting  said  loans,  secured  as  alleged,  to  be  true. 

''Judgment  was  accordingly  entered  quieting  defendant 
Williams'  title  to  the  property.  Plaintiff  appealed  from  the 
judgment  under  the  alternative  method. 

"That  the  government  title  to  the  lots  in  question  vested 
in  Francisco  Bruschi,  father  of  plaintiff,  by  deed  of  Charles 
Crocker,  November  8,  1882,  seems  not  to  be  controverted. 
On  January  1,  1883,  Francisco  conveyed  lots  28,  29,  and  32 
to  Dimetra  Bruschi.  The  name  'Dimetra'  may  be  said  to 
mean  the  name  'Demetra'  and  would,  in  our  opinion,  fall 
within  the  rule  idem  sonans.  The  identity  of  name  carries 
with  it  the  identity  of  person.  (Code  Civ.  Proo.,  sec.  1963, 
iubd.  25.) 

"As  to  lots  30  and  31,  plaintiff  claims  as  heir  and  as  a  dis- 
tributee under  the  will  of  Bosa  Bruschi,  his  mother.  By  the 
decree  of  May  27,  1905,  in  the  estate  of  Francisco  Bruschi, 
lots  30  and  31  were  distributed  to  Bosa.  The  decree  of  dis- 
tribution in  her  estate  recites  that  'the  residue  of  the  estate, 
consisting  of  the  property  hereinafter  particularly  described,  is 
now  ready  for  distribution';  names  certain  nine  heirs,  among 
them  a  son,  Demetrio  M.  Bruschi,  and  devises  in  equal  shares 
'the  residue  of  said  estate  of  Bosa  Bruschi,  deceased,  herein- 
after particularly  described  and  now  remaining  in  the  hands 
of  said  administratrix,  and  any  other  property  not  now  known 
or  discovered  which  may  belong  to  the  said  estate.'  The 
property  particularly  described  is  $112.20  in  money  and  a 
promissory  note  of  $547.06.  Plaintiff  was  shown  to  be  the 
son  and  hence  an  heir  at  law  of  Bosa.  We  think  it  suffi- 
ciently appeared  that  he  had  a  one-ninth  interest  in  lots  30 
and  31  which  were  devised  to  Bosa  and  of  which  the  decree 
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of  distribution  in  her  estate  made  no  disposition  except  under 
the  clause  *any  other  property  not  now  known.' 

''Upon  the  question  of  estoppel  pleaded,  no  fact  is  found 
except  that  said  certificate  of  sale  and  said  tax  title  deeds  were 
issued  'without  any  objection  on  the  part  of  plaintiff/  which 
is  not  in  itself  sufficient  to  establish  an  estoppel.  Plaintiff 
offers  in  his  complaint  'to  pay  to  defendants  or  either  of  them 
such  sum  as  the  court  may  find  that  they  are  justly  entitled 
to  and  offers  to  pay  the  same  and  to  do  equity  in  the  prem- 
ises.' There  is  no  finding  as  to  what  payment  plaintiff  should 
make  to  defendants  in  the  event  of  plaintiff's  succeeding  in 
the  aetion  or  what  the  court  would  deem  equitable — ^whether 
such  payment  should  include  all  taxes  and  cost  or  the  im- 
provements made  upon  the  lots,  or  both.  The  court  found 
for  the  defendant  Williams  and  it  was  not  necessary  to  deal 
with  this  feature  of  the  case. 

''If  the  findings  may  be  construed  as  showing  title  in  de- 
fendant Williams  by  adverse  possession,  they  are  not  sup- 
ported by  the  evidence.  The  period  of  five  years  after  the 
execution  and  delivery  of  the  tax  deed  had  not  elapsed  before 
the  action  was  commenced,  although  it  had  elapsed  if  the  date 
of  the  certificate  of  sale  may  be  considered.  However,  the 
lots  were  not  inclosed  until  about  the  time  the  building  was 
erected  on  them  by  Williams  in  1911 ;  they  had  been  used  as 
a  dumping  ground  for  sand  and  storage  of  some  loose  per- 
sonal property  by  a  man  who  paid  Williams  a  rental  for  sueh 
use,  but  otherwise  there  was  no  occupancy  of  the  lots.  There 
was  no  evidence  showing  what  portion  of  the  lots  was  thus 
used,  even  if  such  use  could  be  regarded  as  occupancy,  which 
we  do  not  think  would  be  so  regarded.  (Code  Civ.  Proc, 
sec.  322;  Cohen  v.  Anderson,  22  Cal.  App.  634,  [135  Pac 
1096].)  Defendant's  claim  that  he  held  under  color  of  title 
by  virtue  of  the  certificate  of  sale  cannot  be  sustained,  for  a 
certificate  of  purchase  issued  at  a  tax  sale  does  not  constitute 
color  of  title.  (1  Cyc.  860,  1099.)  There  must  be  an  ap- 
parent transfer  of  title.  (1  Am.  &  Eng.  Ency.  of  Law,  859, 
973;  Packard  v.  Moss,  68  Cal.  123,  [8  Pac.  818] ;  Soli  Lake 
Investment  Co.  v.  Fox,  32  Utah,  301,  [125  Am.  St.  Eep.  865, 
13  L.  B.  A.  (N.  S.)  627,  90  Pac.  564],  where  the  court  said: 
'The  fact  that  Moon  went  into  possession  under  and  by  virtue 
of  the  tax  sale  certificate  was,  in  effect,  an  admission  on  his 
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part  tliat  lie  held  the  property  subject  to  the  owner's  right 
of  redemption.') 

''The  court  found  against  defendants  on  their  plea  of  the 
statute  of  limitations. 

''It  seems  to  us  that  the  judgment  must  stand  or  fall 
upon  the  strength  of  the  title  of  defendant  Williams  derived 
through  the  tax  proceedings  which  were  taken  under  the  act 
of  March  31,  1897  (Stats.  1897,  p.  254). 

"Appellant  relies  upon  the  following  points  for  reversal: 
1.  Insufficiency  of  the  assessment ;  2.  Invalidity  of  the  certifi- 
cate of  sale;  3.  Insufficiency  of  the  deed  made  pursuant  to 
the  sale. 

"The  assessment  is  attacked  on  the  grounds:  (a)  That  the 
assessment  levied  to  pay  the  general  expenses  of  the  district 
is  not  segregated  from  the  assessment  to  pay  annual  interest 
on  outstanding  bonds;  (b)  that  noncontiguous  lots  are  not 
separately  assessed. 

"The  assessment  was  made  pursuant  to  the  authority  of  the 
above-mentioned  act.  Lots  28,  29  and  32  were  assessed  to 
D.  Bruschie  and  lots  30  and  31  to  F.  Bruschie,  and  in  each 
case  the  assessment  was  of  the  group  of  lots  and  not  sepa- 
rately ;  also,  the  valuation  was  made  on  each  group  as  a  whole 
and  not  separately.  As  we  have  reached  the  conclusion  that 
the  certificate  of  sale  and  the  deed  of  the  collector  of  the  dis- 
trict to  defendant  Williams  are  invalid,  we  refrain  from  pass- 
ing upon  the  objections  raised  to  the  assessment. 

"Section  48  of  the  act  is  relied  upon  by  defendants  as 
validating  any  and  all  the  tax  proceedings  under  which  they 
daim.  The  construction  given  this  section  by  the  supreme 
court  may  as  well  be  shown  here  as  elsewhere.  After  stating 
that  certain  matters  recited  in  the  certificate  of  sale  'must  be 
recited  in  the  deed,'  and  that  'such  deed  duly  acknowledged 
or  proved  is  prima  facie  evidence  of  such  matters,'  the  section 
reads:  'Such  deed  duly  acknowledged  or  proved  is  (except 
as  against  actual  fraud)  conclusive  evidence  of  the  regularity 
of  all  the  proceedings  from  the  assessment  by  the  assessor, 
inclusive,  up  to  the  execution  of  the  deed.  The  deed  conveys 
to  the  grantee  the  absolute  title  to  the  lands  described  therein 
free  of  all  encumbrances,  except  when  the  land  is  owned  by 
the  United  States,  or  this  state,  in  which  case  it  is  pi'ima  facie 
evidence  of  the  right  of  possession.' 
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''This  conducive  evidence  clause  is  the  same  as  is  found  in 
section  3787  of  the  Political  Code,  except  that  the  word 
'other/  just  before  the  word  'proceedings'  is  omitted  in  sec- 
tion 48  of  the  Irrigation  Act  The  supreme  court,  in  Escon^ 
dido  High  School  Disi.  v.  Escondido  Seminary,  130  Cal.  128, 
[62  Pae.  401],  said:  'If  it  were  necessary  to  pass  upon  the 
question  in  this  case,  it  might  consistenUy  with  recognized 
rules  of  construction  be  held  that  the  language  used  in  the 
act  of  1887  (the  language  is  the  same  in  the  act  of  1897) 
means  all  the  proceedings  other  than  those  as  to  which  the 
deed  is  made  prima  facie  evidence,  and  the  act  would  thus 
be  relieved  from  the  constitutional  objection  in  support  of 
which  appellants  cite  copious  authorities/  The  court  did  not 
find  it  necessary  to  decide  the  question,  but  we  do  not  hesi- 
tate to  hold  that  the  section  means  what  is  thus,  at  least  in- 
ferentially,  said  it  does  mean.  Otherwise,  construed  literally, 
the  deed  is  made  prima  facie  evidence  of  certain  seven  enu- 
merated  things  and  conclusive  evidence  of  the  same  things, 
as  well  as  all  others.  The  deed  is  made  prima  fade  evidence 
that  '(a)  the  property  was  assessed  as  required  by  law;  (b) 
that  the  property  was  equalized  as  required  by  law;  (c)  that 
the  assessments  were  levied  in  accordance  with  law;  (d)  the 
assessments  were  not  paid;  (e)  at  a  proper  time  and  place 
the  property  was  sold  as  required  by  law ;  and  by  the  proper 
officers;  (f)  the  property  was  not  redeemed;  (g)  the  person 
who  executed  the  deed  was  the  proper  officer.' 

"In  Bank  of  Lemoore  v.  Fulgham,  151  Cal.  234,  239,  240, 
[90  Pac.  936],  the  scope  of  the  conclusive  evidence  clause  it 
defined.  Section  3680  of  the  Political  Code  provides  that 
upon  all  bills  or  statements  there  must  be  stamped  the  worda 
'sold  for  taxes'  and  the  date  of  sale.  In  the  case  before  the 
court  this  memorandum  was  not  made,  and  it  was  urged  that 
this  provision  was  intended  as  notice  required  to  be  given  the 
owner,  and  a  failure  to  give  it  deprived  him  of  his  property 
without  due  process  of  law.  The  court  said:  'Of  course  it 
is  true  that  the  legislature  has  not  the  power  to  make  such  a 
certificate  or  deed  conclusive  as  to  any  of  the  essentials  of 
the  listing,  valuation,  apportionment,  or  notice  (Cooley  on 
Taxation,  pp.  355,  356;  1  Blackwell  on  Tax  Titles,  see.  640), 
but  it  can  make  the  certificate  or  deed  conclusive  as  to  mat- 
ters or  things  which  in  the  first  instance  the  legislature  might 
not  have  required  to  be  done,  and  which  are  in  their  nature, 
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therefore,  nonessenfials.  But  there  is  nothing  in  the  law 
which  makes  the  giving  of  such  a  notice  essential — ^no  rights 
of  the  taxpayer  would  be  violated  if  such  a  provision  for 
notice  were  not  required  at  all.  ...  It  is  quite  within  its 
power  to  do  away  with  this  provision  or  as  here,  to  hold  that 
the  tax  deed  shall  be  conclusive  evidence  that  it  was  given/ 
(See  Smith  v.  Furlong,  160  Cal.  522,  527,  [117  Pac.  527].) 

''The  invalidity  of  the  certificate  of  sale  is  urged:  (a)  be- 
cause it  is  not  dated  on  the  day  of  the  sale;  (b)  it  does  not 
specify  when  the  purchaser  will  be  entitled  to  a  deed ;  (c)  it 
does  not  give  the  name  of  the  person  assessed.  The  certifi- 
cates are  identical  in  substance.  Taking  the  certificate  of  the 
sale  on  the  assessment  to  D.  Bruschie,  it  states  that  the  prop- 
erty, describing  it,  was  duly  assessed  as  required  by  law,  by 
the  proper  officers  of  said  district  and  for  the  purposes 
thereof,  in  the  year  1905 ;  that  the  name  of  the  person  so  as- 
sessed was  D.  Bruscia;  tiiat  said  property  was  equalized  as 
required  by  law;  that  the  assessments  were  levied  in  accord- 
ance with  law  and  the  amount  of  the  assessment  is  the  sum 
of  $8.16  and  the  year  of  the  assessment  1905;  that  'the  as- 
sessments were  not  paid ;  that  at  the  proper  time  and  place, 
after  all  due  and  legal  proceedings  heretofore  had,  I  did,  on 
this  twentieth  day  of  February,  1906,  offer  the  said  real  estate 
(describing  it,  being  lots  28  and  29)  for  sale  for  said  assess- 
ments' ;  that  M.  L.  Cooper  became  the  purchaser.  '  Said  prop- 
erty may  be  redeemed  within  twelve  months  from  the  date 
of  said  purchase,  viz.,  this  twentieth  day  of  February,  1906, 
by  the  person  and  in  the  manner  as  provided  by  law  and  if 
the  property  is  not  so  redeemf^d,  said  purchaser  will,  on  or 
after  said  expiration  of  twelve  months  from  the  date  of  sale 
and  purchase  and  after  having  complied  with  the  provisions 
of  the  law  relating  to  his  right  thereto  be  entitled  to  a  deed.' 
The  certificate  then  states  that  a  description  of  the  land  as 
in  the  certificate  has  been  entered  in  a  book  kept  as  a  record 
by  said  district  known  as  volume  1,  Certificate  of  Sale,  which 
description  is  numbered  809  on  tiie  margin  and  is  put  on 
this  certificate  as  the  number  thereof. 

''  'In  witness  whereof  I  have  signed  this  certificate,  and 
filed  a  duplicate  thereof  in  the  office  of  the  county  recorder 
of  the  said  county  of  Stanislaus,  in  which  said  land  sold  is 
situated,  this  third  day  of  March,  1906.  G.  R.  Stoddard, 
Collector  of  Modesto  Irrigation  District.' 
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'^Section  45  of  the  act  of  1897,  among  other  things,  pro- 
vides that  'the  collector  must  make  out  in  duplicate  a  certifi- 
cate dated  on  the  day  of  sale  stating  (when  known)  the  name 
of  the  person  assessed  .  .  .  and  specifying  the  time  when  the 
purchaser  will  be  entitled  to  a  deed.'  The  certificate  was 
made  out  in  duplicate  but  was  dated  March  3,  1906,  instead 
of  February  20,  1906,  the  day  of  the  sale.  But  it  clearly 
appears  in  the  certificate  that  the  sale  was  made  on  Febru- 
ary 20th,  for  it  is  twice  stated  and  it  as  clearly  therein  ap- 
pears that  the  'property  may  be  redeemed  within  twelve 
months  from  the  date  of  said  purchase,  viz.,  this  twentieth 
day  of  February,  1906,'  and  if  not  so  redeemed,  'said  pur- 
chaser will,  on  or  after  the  expiration  of  twelve  months  from 
the  date  of  sale  and  purchase,  and  after  having  complied 
with  the  provisions  of  the  law  relating  to  the  right  thereto 
be  entitled  to  a  deed.'  The  certificate  gives  the  name  of  the 
owner  of  the  assessed  property  as  D.  Bruscia.  The  name  of 
the  owner  in  the  assessment-roll  is  D.  Bruschie.  One  of  the 
objects  of  the  certificate  doubtless  is  to  give  notice  to  the 
owner  of  the  date  of  the  sale  and  to  inform  him  when  the  pur- 
chaser will  be  entitled  to  a  deed,  i.  e.,  inform  him  of  the  period 
of  redemption.  We  think  the  purpose  of  the  statute  in  this 
regard  is  fully  met  by  the  statement  found  in  the  body  of 
the  certificate.  {Best  v.  Wohlford,  153  Cal.  20,  21,  [94  Pac- 
98].)  The  Idaho  Revised  Codes,  section  1759,  provides  that 
after  receiving  the  amount  of  the  taxes  and  costs  from  the 
purchaser  at  tax  sale  the  collector  must  make  out  in  dupli- 
cate a  certificate  dated  on  the  day  of  sale.  In  McOotoan  v. 
Elder,  19  Idaho,  153,  [113  Pac.  103],  the  tax  sale  was  on 
July  8, 1904,  and  the  certificate  was  dated  July  9, 1904.  The 
Idaho  supreme  court  held  it  good  and  that  the  provision  of 
the  statute  is  directory  and  not  mandatory.  The  decision  of 
this  point  does  not,  as  appellant  contends,  rest  upon  the  pro- 
vision of  the  statute  that  no  assessment  is  illegal  on  account 
of  informality. 

"The  objection  to  the  deed  is  the  same  as  one  of  the  objec- 
tions to  the  certificate  of  sale — ^that  the  party  assessed  is 
'D.  Bruschie,'  whereas  the  name  of  the  person  assessed  as 
given  in  the  certificate  and  deed  is  'D.  Bruscia.'  Section  35 
of  the  Irrigation  Act  requires  the  assessor  of  the  district  to 
assess  all  the  real  property  of  the  district  to  the  persons  who 
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own  the  same.  'He  must  prepare  an  assessment-book,  with 
appropriate  headings,  in  which  must  be  listed  all  such  prop- 
erty within  the  district,  in  which  must  be  specified  under  the 
appropriate  head :  (a)  The  name  of  the  person  to  whom  the 
property  is  assessed;  .  •  .'  Section  45  requires  the  assessor 
in  his  certificate  of  sale  to  state  the  name  of  the  person  as- 
sessed. Section  48,  among  other  things,  states  that,  'The 
matter  recited  in  the  certificate  of  sale  must  be  recited  in 
the  deed.'  Just  how  much  of  the  matter  and  what  particular 
matter  'must  be  recited  in  the  deed'  the  statute  does  not 
inform  us.  It  does  not  in  terms  require  that  the  deed  shall 
contain  the  name  of  the  person  assessed.  But  the  statute 
requires  that  the  name  of  the  person  assessed  should  appear 
on  the  assessment-roll  and  also  in  the  certificate  of  sale.  It 
would  seem  reasonable  to  hold  that  'the  matter'  referred  to 
in  section  48  includes  the  name  of  the  person  assessed.  The 
point  now  before  us  being  raised  on  both  the  certificate  of  sale 
and  the  deed,  it  may  be  considered  in  connection  with  both. 

"Appellant  relies  upon  Henderson  v.  De  Turk,  164  Gal. 
296,  [128  Pac.  747].  In  that  case  defendant  claimed  solely 
upon  a  deed  from  the  state  based  on  a  sale  and  alleged  deed 
to  the  state  on  account  of  delinquent  taxes.  The  deed  to  the 
state  recited  the  name  of  the  person  assessed  as  'E.  W.  Davis,' 
while  the  assessment  was  to  'E.  W.  Davies,'  Section  3785 
of  the  Political  Code  provided  that  the  deed  must  recite, 
among  other  things,  'the  name  of  the  person  assessed.'  It 
was  held  that  'this  means,  of  courae,  the  name  of  the  person 
assessed  aa  it  appears  on  the  assessment-roll,'  and  that  a  deed 
which  'misrecites  or  fails  to  recite  any  one  of  the  facts  required 
by  statute  to  be  recited  therein  is  void.'  It  was  also  held,  on 
the  authority  of  Emeric  v.  Almrado,  90  Cal.  444,  465,  [27 
Pac.  356],  tiiat  the  rule  of  idem  sonans  does  not  apply  'to 
assessments  and  other  cases  of  description,  where  the  written 
name  is  material.'  It  was  further  held,  in  the  Henderson 
V.  De  Turk  case,  that  the  failure  of  the  deed  to  recite  cor- 
rectly the  name  of  the  party  assessed  is  not  remedied  or  cured 
by  either  the  section  3807  or  3628  of  the  Political  Code, 
because  section  3628  refers  only  to  the  assessment  which  is 
not  rendered  invalid  by  reason  of  a  mistake  in  the  name  of 
the  owner.  Section  3807  provides:  'When  land  is  sold  for 
taxes  correctly  imposed  as  the  property  of  a  particular  per- 
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son,  no  misnomer  of  the  owner,  or  supposed  owner,  or  other 
mistake  relating  to  the  ownership  thereof,  affects  the  sale,  or 
renders  it  void  or  voidable.'  Of  this  section  the  court  said: 
'It  does  not  purport  to  apply  to  the  deed  made  in  pursuance 
of  the  sale  .  .  .  and  cannot  be  held  to  dispense  with  the 
requirement  that  the  deed  shall  correctly  recite  the  name  of 
the  person  to  whom  the  property  was  assessed,  as  a  condition 
to  its  validity.'  Finally,  it  was  held  that  section  8787  of 
the  Political  Code  'makes  such  a  tax  deed  evidence  of  regu- 
larity of  such  proceedings  as  are  named  therein  only  when  it 
is  a  deed  conforming  to  the  requirements  of  the  law.  The 
deed  relied  upon  was  held  to  be  invalid. 

''Turning  to  the  Irrigation  Act,  we  find,  as  already  pointed 
out,  that  section  35  makes  it  the  duty  of  the  assessor  to 
all  real  property  at  times  stated.  '  He  must  prepare  an  i 
ment-book,  with  appropriate  headings,  in  which  must  be  listed 
all  such  property  within  the  district,  in  which  must  be  speci- 
fied, in  separate  columns,  under  the  appropriate  head:  (a) 
The  name  of  the  person  to  whom  the  property  is  assessed 
(if  the  name  is  not  known,  ...  to  unknown  owners) ;  (b) 
land  (describing  it)  .  .  /  On  the  last  day  of  December  of 
each  year,  'all  unpaid  assessments  are  delinquent,'  etc.  (Sec 
41.)  Sections  42  and  43  provide  how  the  delinquent  tax  sale 
is  to  be  conducted  and  who  may  purchase,  etc.  Section  45 
provides  for  issuing  a  certificate  of  sale  to  the  purchaser: 
'After  reciting  the  amount  of  assessments  and  costs,  the  col- 
lector must  make  out  in  duplicate  a  certificate  dated  on  the 
day  of  sale,  stating  (when  known)  the  name  of  the  person 
assessed,'  etc.,  and  section  46  provides  that,  before  delivering 
any  certificate,  the  collector  'must  in  a  book  enter  a  descrip- 
tion of  the  land  sold,  corresponding  with  the  description  in 
the  certificate,  the  date  of  sale,  purchasers'  names,  and  amount 
paid,'  etc.,  but  does  not  require  to  be  entered  in  this  book 
the  name  of  the  person  assessed,  as  does  the  certificate.  Sec- 
tion 47  provides  how  and  when  redemption  may  be  made, 
and  section  48  provides  that  if  the  proper^  is  not  redeemed, 
the  collector  'must  make  to  the  purchaser,  or  his  asBignee* 
a  deed  of  the  property'  and  'such  deed  duly  acknowledged  or 
proved  is  prima  facie  evidence  that' — ^then  follow  the  seven 
several  facts  thus  made  prima  facie  evidence,  and  the  condu- 
live  eividence  clause  already  quoted.    Section  50  is  the  same 


Digitized  by 


Google 


June,  1916.]  Bruschi  v.  Coopsr.  697 

as  section  3807  of  the  Political  Code  mentioned  in  Henderson 
V.  De  Turk,  164  Cal.  296,  [128  Pac.  747].  We  thus  find  a 
very  dose  parallel  between  the  general  code  provisions  for 
assessments  and  delinquent  tax  sales  and  the  provisions  of 
the  Irrigation  Act.  The  property  must  be  assessed  to  the 
owner  (see.  35) ;  the  certificate  of  sale  must  state  'the  name 
of  the  person  assessed.'  (Sec.  45.)  'The  matter  recited  in 
the  certificate  of  sale  must  be  recited  in  the  deed.'     (Sec.  48.) 

"As  to  section  50,  which  is  the  same  as  section  3807  of  the 
Political  Code,  the  case  cited  holds  that  it  'cannot  be  held 
to  dispense  with  the  requirement  that  the  deed  shall  correctly 
recite  the  name  of  the  person  to  whom  the  property  was  as- 
sessed, as  a  condition  of  its  validity.'  As  to  the  conclusive 
evidence  provision,  holding  it  to  mean,  as  we  do,  the  same  as 
the  like  provision  in  the  Political  Code  (sec.  3187),  the  court 
said,  in  the  case  cited,  that  said  section  'makes  such  tax  deed 
evidence  of  regularity  of  such  proceedings  as  are  named 
therein  only  when  it  is  a  deed  conforming  to  the  requirements 
of  the  law,'  that  is  to  say,  in  the  case  then  before  the  court, 
conforming  to  the  requirement  that  the  deed  must  correctly 
recite  the  name  of  the  person  to  whom  the  land  was  assessed. 

"We  are  brought  to  the  single  consideration — ^Is  the  re- 
quirement in  the  certificate  of  sale  and  in  the  deed  that  there 
must  appear  therein  'the  name  of  the  person  assessed' — such 
an  essential  in  the  proceedings  as  could  not  be  dispensed  with 
by  the  legislature,  or  may  it  be  classed  as  a  nonessential  and 
subject  to  the  rule  laid  down  in  Bank  of  Lemoore  v.  Fulgham, 
151  Cal.  234,  [90  Pac.  936],  where  it  was  held  that  the  legis- 
lature  can  make  the  certificate  or  deed  conclusive  as  to  matters 
or  things  which  in  the  first  instance  the  legislature  might  not 
have  required  to  be  done,  and  which,  in  their  nature,  there- 
fore, are  nonessentials  f  It  was  said,  in  the  case  cited,  that 
the  legislature  has  not  the  power  to  make  such  a  certificate 
or  deed  conclusive  as  to  any  of  the  essentials  of  listing, 
valuation,  apportionment,  or  notice.  (Cooley  on  Taxation, 
pp.  355,  363;  Blackwell  on  Tax  Titles,  sec  640.)  What  is 
meant  by  'listing'  the  landf  Mr.  Cooley  says:  'An  assess- 
ment consists  of  two  processes  of  listing  the  persons,  prop- 
erty, etc.,  to  be  taxed,  and  of  extending  the  sums  which  are 
to  be  the  guide  in  an  apportionment  of  the  tax  between  them. ' 
(1  Cooley  on  Taxation,  p.  596.)     Mr.  Black  says:  'Statutes 
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generally  require  that  real  property  shall  be  listed  and  assessed 
to  the  owner  or  to  the  occupant;  and  it  is  generally  admitted 
that  this  requirement  is  imperative  and  a  compliance  with 
it  essential  to  jurisdiction.'  (Black  on  Tax  Titles,  sec.  105, 
citing  State  v.  VanderbUi,  33  N.  J.  L.  38,  where  it  was  held 
that  real  estate  must  be  assessed  in  the  name  of  some  person 
or  persons  or  corporation,  as  the  owner  thereof.) 

''It  seems  to  us  that  the  'listing'  of  land  for  assessment 
necessarily  means  that  the  name  of  the  owner,  if  known,  and 
a  description  of  the  property  assessed  must  be  stated  and, 
as  was  held  in  the  De  Turk  case,  ^correctly  stated.'  In  the 
present  case,  the  assessment  was  to  'D.  Bruschie.'  The  cer- 
tificate of  sale  and  the  deed  recited  the  name  as  'D.  Bruscia.' 

"We  confess  to  some  regret  at  not  being  able  to  find  some 
way  to  escape  from  following  the  rule  laid  down  in  Sender' 
tan  V.  De  Turk,  164  Cal.  296,  [128  Pac.  747].  The  record 
shows  that  the  state  and  county  tax  on  these  lots  was  delin- 
quent  for  several  years  prior  to  1905,  and  they  were  sold 
to  the  state  and  were  redeemed  by  Cooper  after  he  purchased 
the  land  at  tax  sale  in  1906.  The  owners  seem  to  have  paid 
no  heed  to  their  duty  to  the  state  and  not  until  valuable  and 
expensive  improvements  were  in  good  faith  put  upon  the 
lots  did  they  assert  any  claim  to  them.  The  law,  however, 
we  conceive  to  be  the  same,  under  the  facts  appearing,  as  if 
no  improvements  had  been  made  on  the  lots,  and  we  are  con- 
strained to  follow  the  law  as  our  supreme  court  has  estab- 
lished it. 

"We  have  vainly  tried  to  convince  ourselves  that  the  name 
of  the  owner  cannot  be  deemed  an  essential  in  the  assessment 
on  the  theory  that  section  3628  of  the  Political  Code  and  sec- 
tion 50  of  the  Irrigation  Act  expressly  provide  that  no  mis- 
nomer of  the  owner  'affects  the  sale,'  and  on  the  theory  that 
if  the  name  is  not  known  to  the  assessor  the  assessment  may 
be  made  to  'unknown  owners.'  It  might  be  said  that  the 
owner  of  the  land  is  presumed  to  know  its  description,  and 
that  the  recorded  duplicate  certificate  is  notice  to  him  if  it 
correctly  describes  the  land,  whether  or  not  his  name  appears 
as  the  owner,  and  hence,  'the  name  of  the  person  assessed' 
might  be  dispensed  with  by  the  legislature  as  a  nonessentiaL 
We  cannot  accept  such  reasoning  as  sound,  for  we  are  always 
brought  back  to  the  proposition  that  the  essential  require- 
ment of  'listing'  land  for  assessment  necessarily  involves  the 
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coupling  of  the  owner's  name,  if  known,  with  the  description 
of  the  land,  and  if  not  known,  a  statement  of  that  fact,'* 
The  judgment  is  reversed. 

Hart,  J.,  and  EUiaon,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  3, 1916,  and  the  following  opin- 
ion then  rendered  thereon: 

SHAW,  J. — The  petition  for  a  rehearing  of  this  cause  in 
the  supreme  court  is  denied. 

Nothing  in  the  opinion  should  be  deemed  to  hold  that  the 
eorrect  name  of  the  owner  is  so  essential  to  a  tax  assessment 
or  a  certificate  of  tax  sale  that  an  error  therein  as  to  the 
name  of  the  owner  cannot  be  cured  by  the  section  making  the 
deed  conclusive  evidence  of  the  regularity  of  the  assessment 
and  certificate.  The  decision  can  be  supported  on  the  ground 
that  the  conclusive  evidence  clause  does  not  extend  to  defects 
in  the  deed  itself,  as  was  held  in  Henderson  v.  De  Turk,  164 
Cal.  296,  [128  Pac.  747]. 

Melvin,  J.,  Lorigan,  J.,  Sloss,  J.,  and  Lawlor,  X,  concurred. 


[dr.  No.  1459.    Second  Appellate  District. — June  10,  1916.] 

JOHN  TISCHHAUSEE,  Respondent,  v.  A,  S.  PRENTICE 
et  al.,  Defendants;  W.  J.  BRYANT  et  al.,  Appellants. 

Pbomissobt  Note— €oNsn>EBATioN — OoNrLicriNo  Evidenos— Findings 
CoNGLnsiVK. — ^In  an  action  on  a  promissory  note,  where  two  of  the 
comakers  of  the  note  contend  that  it  was  given  in  consideration  of 
the  pajee  desisting  from  further  prosecution  of  the  third  maker  oa 
a  criminal  charge,  but  the  evidence  is  conflicting  upon  this  issue, 
the  findings  of  the  trial  court  in  favor  of  the  plaintiff  are  conclu- 
sive on  appeal. 

Id, — ^Deuvebt  of  Notb  nr  Yioultion  of  Condition — Ignoiunob  of 
Patxb  of  Condition — ^Validity  or  Note. — In  an  action  upon  a 
promissory  note  executed  by  three  parties,  where  two  of  the  makers 
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eoatend  tliat  they  signed  and  deliTered  the  note  to  the  third  npoa 
the  condition  that  he  should  obtain  the  signatures  of  two  other  par^ 
ties  before  deliyering  it  to  the  payee,  which  condition  waa  not  fnl* 
filled,  the  breach  of  the  condition  is  not  a  defense  to  an  action  upoa 
the  note,  where  the  payee  waa  not  advised  of  the  condition  at  tha 
time  of  its  acceptance;  and  the  same  is  tme  of  a  defense  that  tha 
■ignatnrea  of  these  partiea  were  obtained  bj  fraud  practiced  upoa 
them  bj  tha  third  party,  tha  pajae  having  no  kaowledga  af 


lag— CoNBiDBUTiOM— Extension  or  Texk  toe  Patmknt  of  Dnr^ — ^Tba 
aztension  of  time  for  pajment  of  a  debt  preeentiy  due  is  a  raluabla 
and  nffident  conaideratioa  far  a  promissoij  note  givea  for  tba 
amomt  of  tha  debt 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Lm 
Angeles  County  refusing  a  new  trial    John  M.  Yoric,  Judges 

The  facta  are  itated  in  the  opinion  of  the  court 

Johnstone  JoneSy  Jacob   A  Viael,  and   Y.  J.  Cobb,  for 

Appellanta. 

Len  Claiborne,  and  Ben  Goodrich,  for  Reapondent 

CONBEY,  P.  J.— The  defendants  W.  J.  Bryant  and  Lor- 
enzo D.  Swartwout  appeal  from  an  order  denying  their  motion 
for  a  new  trial.  The  judgment  is  founded  upon  a  note  for 
$623,  payable  to  the  plaintiff  and  signed  by  the  defendants 
Prentice,  Bryant,  and  Swartwout.  As  stated  by  counsel  for 
appellants,  tiieir  chief  contentions  are  that  they  signed  the 
note  and  delivered  the  same  to  their  co-obligor  Prentice  on 
a  condition  which  was  not  performed ;  that  the  consideration 
for  the  note  was  illegal ;  and  that  their  signatures  were  ob- 
tained by  fraud  exercised  by  defendant  Prentice  in  procuring 
such  signatures. 

At  the  trial  appellants  amended  their  answer  and  thereby 
alleged  that  at  the  time  of  accepting  the  note  the  plaintiff 
had  full  knowledge  of  the  circumstances  attending  their  exe- 
cution of  the  note,  and  knew  that  the  defendants  signed  said 
note  merely  as  sureties  thereon,  and  agreed  to  deal  with  them 
in  the  capacity  of  sureties  and  not  as  principals.  But  it  was 
admitted  at  the  trial  that  the  note  was  delivered  to  plaintiff 
without  knowledge  on  his  part  that  its  delivery  was  contrary 
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to  any  instructions  given  by  appellants  to  Prentice,  and  their 
counsel  state  in  their  final  brief  that  the  law  of  surelyship 
and  the  fact  that  appellants  were  sureties  ''are  almost  foreign 
to  this  case/' 

The  facts  are  that  prior  to  the  execution  of  this  note  the 
defendant  Prentice  was  in  debt  to  plaintiff  in  the  sum  of  $623, 
which  is  the  principal  sum  named  in  the  note.  The  plaintiff 
was  pressing  for  payment  and  at  the  same  time  a  criminal 
action  against  Prentice  was  pending  in  the  police  court  of 
the  city  of  Los  Angeles  under  complaint  charging  Prentice 
with  having  obtained  money  by  false  pretenses,  and  the  plain- 
tiff John  Tischhauser  was  the  complaining  witness  in  that 
action.  Appellants  by  their  answer  in  this  action  alleged 
that  the  note  in  suit  was  delivered  to  plaintiff  and  accepted 
by  him  in  consideration  of  his  desisting  from  further  prose* 
cution  of  Prentice  on  said  criminal  charge.  There  is  some 
evidence  in  the  record  tending  to  support  this  defense,  but 
there  is  also  substantial  evidence  to  the  contrary,  and  the 
charge  was  flatly  denied  by  the  plaintiff.  Therefore,  the 
court's  finding  of  fact  is  conclusive,  and  appellants  in  further 
urging  illegality  of  consideration  as  a  ground  for  sustaining 
their  appeal  are  contending  in  vain  against  established  facts. 

The  second  defense  contained  in  the  answer  of  appellants 
was  that  they  signed  the  note  and  gave  the  same  to  Prentice 
upon  condition  that  he  should  obtain  the  signatures  of  Alec 
and  Annie  Odett  to  the  note  before  delivering  it  to  the  plain- 
tiff, and  should  not  deliver  the  note  unless  those  signatures 
were  obtained,  but  that  in  fact  the  note  was  delivered  in  vio- 
lation of  the  said  condition.  Appellants'  theory  is  that  the 
contract  sued  upon  is  incomplete  and  not  the  obligation  which 
they  intended  to  make;  that  they  as  sureties  intended  to 
bind  themselves  jointly  with  two  other  sureties,  the  Odetts, 
but  not  otherwise,  and  that  without  those  names  it  is  not 
their  note.  The  evidence  shows  that  Prentice  falsely  stated 
to  Bryant  that  the  Odetts  had  promised  to  sign  the  note 
with  him,  and  shows  that  Bryant  signed  with  the  understand- 
ing that  the  note  was  not  to  be  used  without  those  signatures ; 
and  it  also  appears  that  Swartwout  in  signing  the  note  relied 
upon  the  fact  that  Bryant  was  his  cosurety.  The  diflSculty 
with  this  defense  is  that  these  facts  were  not  made  known 
to  Tischhauser  before  he  accepted  the  note.    Prentice  (called 
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SB  a  witness  for  the  defendants)  testified  that  he  did  not  tell 
Mr.  Tischhauser  anything  about  the  circumstances  under 
which  he  had  obtained  the  note  from  Bryant  In  support  of 
their  contention  that  the  surety  was  not  liable  because  the 
delivery  was  on  a  condition  which  was  not  performed,  appel- 
lants refer  to  Ayres  v.  MUroy,  53  Mo.  516,  [14  Am.  Rep.  465], 
and  several  other  cases.  Ayre$  v.  MUroy  contains  language 
which  apparently  supports  this  contention,  but  we  find  that 
decision  later  discussed  in  State  v.  Potter,  63  Mo.  212,  [21 
Am.  Bep.  440],  and  justified  solely  on  the  ground  that  Ayres 
was  apprised  of  the  condition  on  which  the  surety  was  to  be 
bound.  The  decision  in  Staie  v.  Potter  then  proceeds  with  a 
discussion  of  numerous  decisions,  including  a  majority  of 
those  cited  in  appellants'  brief  herein,  and  shows  that  in  a 
migority,  if  not  all,  of  them  there  were  circumstances  sufficient 
to  put  the  obligee  upon  notice  of  the  incompleteness  of  the 
bond  or  note.  The  court  then  holds  that  where  the  surety 
who  defends  the  action  had  invested  the  principal  with  an 
apparent  authority  to  deliver  the  bond  and  there  was  nothing 
on  the  face  of  the  bond  or  in  any  of  the  attending  circum- 
stances to  apprise  the  obligee,  who  accepted  it,  that  there 
was  any  secret  agreement  which  should  preclude  the  accept- 
ance of  the  bond,  the  surety  alone  is  at  fault,  and  his  liability 
will  be  enforced.  The  court  declares  that  such  a  case  fur- 
nishes an  opportune  application  of  the  language  of  Lord  Holt 
in  Hem  v.  Nichols,  1  Salk.  289,  [91  Eng.  Reprint,  256],  that 
''seeing  somebody  must  be  a  loser  by  this  deceit,  it  is  more 
reason  that  he  that  employs  and  puts  a  trust  and  confidence 
in  the  deceiver  should  be  a  loser,  than  a  stranger." 

The  claim  by  appellants  that  their  signatures  were  obtained 
by  fraud  practiced  upon  them  by  Prentice  is  subject  to  the 
same  infirmity  as  their  claim  that  the  note  was  delivered  upon 
a  condition  which  was  not  performed.  Knowledge  of  the 
facts  was  not  brought  home  to  the  plaintiff.  The  note  was 
received  and  accepted  according  to  its  form  as  a  note  exe- 
cuted by  the  defendants,  and  was  delivered  by  one  of  the 
makers  under  apparently  complete  authority  from  all.  By 
accepting  the  note  plaintiff  granted  an  extension  of  time  for 
payment  of  a  debt  presently  due,  and  that  was  a  valuable 
and  sufficient  consideration. 
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As  there  are  no  errors  in  the  rulings  of  the  court  or  in 
the  conduct  of  the  trial  which  substantially  affect  the  merits 
of  this  case,  a  new  trial  was  properly  refused* 

The  order  is  a£3rmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  10,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  August  7,  1916. 


[<Mm.  No.  S27.    First  AppeUate  District.— June  12, 1916.] 

THE  PEOPLE,  Eespondent,  v.  RALPH  C.  HOVIS,  Appel- 
lant. 

Gbiional  Law — Grand  Labcxny — SurriciENor  of  Evidence — CovaoBO- 
RATION  OF  AcooMPLiCE. — It  is  held  in  this  prosecution  for  grand 
larceny  that  the  testimony  of  an  accomplice  of  the  defendant  was 
•ufficiently  corroborated  to  satisfy  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  triaL 
F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Curtis  O.  Ledgerton,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attomey-Qeneral,  for  Respondent. 

THE  COURT. — ^This  is  an  appeal  from  a  judgment  of  con- 
vietion  of  the  crime  of  grand  larceny,  and  from  an  order 
denying  the  defendant  a  new  trial. 

The  only  point  urged  upon  the  hearing  of  this  appeal  is 
as  to  whether  or  not  the  testimony  of  the  accomplice  of  the 
defendant  in  the  theft  of  the  property — an  automobile — ^has 
been  su£Sciently  corroborated  by  other  evidence  to  satisfy 
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the  requirements  of  the  statute.  We  have  carefully  examined 
the  record,  and  are  satisfied  that  there  is  ample  evidence 
which  of  itself  and  without  the  aid  of  the  testimony  of  the 
accomplice  tends  to  connect  the  defendant  with  the  commis- 
sion of  the  crime. 

The  testimony  of  the  accomplice  Daley  was  to  fhe  effect 
that  in  conversation  with  the  defendant  Hovis  shortly  before 
the  commission  of  the  crime,  with  reference  to  the  taking  and 
disposal  of  an  automobile,  the  defendant  had  told  him  that 
if  he,  Daley,  would  get  the  machine  the  defendant,  Hovis, 
would  tell  him  where  to  take  it  and  show  him  where  he  could 
sell  the  machine,  and  that  they  would  share  the  proceeds.  He 
also  testified  circumstantially  to  the  efforts  of  himself  and 
the  defendant  to  dispose  of  the  machine  after  it  had  been 
stolen.  Other  and  independent  witnesses  testified  that  Hovis 
and  Daley  were  seen  together  with  the  machine  on  the  day 
of  its  theft;  that  they  took  it  to  a  garage  together  and  left 
it  there  for  two  or  three  weeks;  that  the  defendant  applied 
to  a  man  named  Allyn,  who  lived  in  San  Jose,  to  help  him 
find  a  purchaser  for  such  a  machine  for  a  young  friend  of 
his  who  wanted  to  make  a  quick  sale.  Mr.  Allyn  referred 
him  to  a  Mr.  Seif  ert  in  San  Jose  who  might  become  a  pur- 
chaser, whereupon  the  defendant  and  Daley  took  the  machine 
to  San  Jose,  where  they  went  under  assumed  names,  and 
where  they  attempted  to  have  Seifert  purchase  the  machine, 
and  from  whom  they  received  $25  on  account  of  a  sale;  that 
not  long  after  the  theft  of  the  machine  he  went  to  the  office 
of  a  lawyer  in  San  Francisco,  and  there  caused  to  be  made 
out  the  form  of  a  bill  of  sale  of  an  automobile,  leaving  blank 
the  place  for  its  description,  which  was  afterward  filled  in 
with  the  description  of  tiie  stolen  machine. 

We  think  these  facts  amply  sufficient  to  furnish  the  needed 
corroboration  of  the  testimony  of  the  accomplice  under  the 
rule  as  laid  down  in  the  case  of  People  v«  Leavens,  12  CaL 
App.  178,  [106  Pac.  1103]. 

The  judgment  and  order  are  affirmed. 
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[€!t.  No.  1506.    Third  Appellate  District.— June  13,  1919.] 

GEOEQE  W.  TUBES,  AppeUant,  v.  STONE  &  WEBSTER 
CONSTRUCTION  COMPANY  (a  Corporation)  et  al., 
Respondents. 

NieuGBNos— Whbilzno  of  Wheklbaxbow  on  Elevated  and  Naebow 

BUNWAT— DePABTUBX     PROM     CUSTOMABT     MXTHOD— DiREOTION     Of 

EiCPLOTlSd— A  corporation  engaged  in  the  construction  of  a  con- 
ereta  wall  as  part  of  a  power-honse  is  guilty  of  negligence  in  direct- 
ing a  laborer  employed  by  it  to  wheel  a  wheelbarrow  along  a  plank 
runway  forty  feet  above  the  ground  and  about  four  feet  wide,  and 
unprotected  by  any  railing,  and  to  return  with  his  wheelbarrow 
which  waa  thirty  inches  wide,  in  the  direction  from  which  he  had 
brought  his  barrow  filled  with  cement  and  from  which  other  laborers 
were  approaching,  instead  of  going  around  to  the  point  of  loading 
as  was  customarily  done. 

Id. — Assumption  of  Bisk — Question  fob  Jubt. — ^Under  such  cirenm- 
stances  the  risk  the  plaintiff  incurred  in  turning  back  and  in  trying 
to  pass  approaching  wheelbarrows  was  not  one  of  the  ordinary  risks 
of  the  employment,  but  was  a  risk  caused  by  the  negligence  of  the 
master,  and  before  it  can  be  said,  as  a  matter  of  law,  that  plaintiff 
assumed  such  risk,  it  must  be  shown  that  when  he  went  ahead  he 
knew  and  appreciated  the  danger. 

Id. — Fall  fbom  Bunway — Oontbibutoby  NsofLiGENCB — Question  worn 
Jubt. — In  an  action  to  recover  damages  for  injuries  sustained  by 
ineh  a  laborer  in  falling  from  the  runway  while  placing  his  wheel- 
barrow in  an  upright  position  to  allow  approaching  wheelbarrows  to 
pass  him,  it  is  for  the  jury  to  say  whether  the  plaintiff  was  guilty 
of  negligence  under  such  circumstances  in  moving  too  near  to  the 
outer  aide  of  the  runway. 

Id. — Emplotbbs'  Liabilitt  Aoi>— Effect  upon  Case. — Considering  such 
action  with  reference  to  the  provisions  of  the  Employers'  Liability 
Act  of  1911  (Stats.  1911,  p.  796),  assumption  of  risk  is  no  defense, 
and  eontributory  negligence  is  a  conditional  defense  dependent  upon 
the  eomparative  negligence  of  the  parties. 

APPEAL  from  a  judgment  of  the   Superior  Court  of 
Fresno  County.    Qeorge  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harris  ft  Hayhurst,  and  Qeorge  Cosgrave,  for  Appellant 

Barnard  &  Watters,  and  James  Alva  Watt,  for  Respondents. 

80  OaL  App. — 45 
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ELLISON,  J.,  pro  tent. — Plaintiff  brought  this  action  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  him  while  in  the  employ  of  the  corporation  de- 
fendant. At  the  close  of  the  testimony  introduced  on  behalf 
of  the  plaintiff  the  defendants  moved  the  court  for  a  judg- 
ment of  nonsuit,  which  motion  was  granted.  From  the  judg- 
ment that  followed  this  appeal  is  prosecuted. 

The  record  shows  that,  in  September,  1913,  the  defendant 
corporation  was  engaged  in  the  construction  of  a  concrete 
wall  as  part  of  a  power-house  in  Fresno  County,  and  had 
in  its  employ,  engaged  in  said  work,  a  number  of  men,  in- 
cluding the  plaintiff.  At  the  time  of  the  accident  to  the 
plaintiff  the  wall  had  been  built  up  to  a  height  of  about  forty 
feet.  Below  it  on  the  ground  level  there  waa  a  cement  floor. 
Around  the  inside  of  the  wall  was  a  plank  runway  four  feet 
wide  supported  by  scaffolding.  The  runway  had  no  railing 
or  anything  else  on  its  side  as  a  protection  to  those  working 
upon  it.  It  was  of  rectangular  shape.  The  work  of  filling 
the  molds  with  cement  in  constructing  the  wall  was  being 
done  as  follows:  At  one  corner  of  the  runway  was  a  hopper 
into  which  the  cement  was  placed  by  means  of  a  hoist  that 
brought  it  up  from  the  ground.  On  the  runway  some  eigh- 
teen men  were  working,  each  with  a  wheelbarrow.  The 
wheelbarrows  were  thirty  inches  wide  and  weighed  seventy- 
five  pounds  when  empty  and  two  hundred  and  fifty  pounds 
when  loaded  with  cement.  Each  man  would  place  his  wheel- 
barrow under  the  spout  of  the  hopper  and  it  would  be  filled 
by  pulling  a  lever  and  letting  the  cement  run  into  it.  Then 
it  would  be  moved  to  the  place  on  the  wall  where  needed  and 
be  emptied  into  the  molds  or  forms,  after  which  it  would  be 
pushed  in  the  same  direction  it  had  been  moving  and  around 
the  runway  until  it  again  came  to  the  hopper.  In  this  work 
the  men  with  their  wheelbarrows  formed  a  continuous  pro- 
cession. The  plaintiff  was  employed  to  wheel  one  of  these 
wheelbarrows,  and  had  been  at  work  about  one  hour  and  a  half 
when  the  accident  occurred. 

The  plaintiff  testified:  **Well,  I  was  wheeling  concrete,  you 
know;  when  we  would  empty  our  wheelbarrow  we  would  go 
around  back  to  the  chute  and  fill  up  again,  and  Brown  when 
I  brought  a  wheelbarrow  around,  he  said,  'Turn  around  and 
go  back,  you  are  losing  too  much  time  going  on  around.'  Q. 
Where  was  Brown  at  that  timet    A.  He  was  right  about  here. 
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[Indicating.]  Right  about  opposite  to  me  when  he  spoke 
to  me.  Q.  The  point  you  are  speaking  of  is  where  you  were 
dumping  the  concrete,  I  believe?  A.  Yes,  sir.  Q.  What  else 
did  he  say  to  you  }  A.  I  don 't  know  exactly  what  he  said ;  he 
said,  'Turn  around  and  go  back,  you  are  losing  too  damn 
much  time  going  around  this  way.'  Q.  What  did  you  do 
thent  A.  I  just  sat  down  my  wheelbarrow  and  started  back 
with  it.  Q.  Had  you  already  emptied  your  wheelbarrow  at 
that  timet  A.  Yes,  sir;  I  had  just  emptied  my  wheelbarrow 
when  he  told  me  to  go  around,  turn  around  and  go  back. 
When  I  started  back  I  saw  another  wheelbarrow  coming  from 
the  dumper  here,  and  so  I  knew  I  couldn't  pass  him,  you 
know;  so  I  pulled  my  wheelbarrow  around  and  straightened 
up  to  allow  him  room  to  pass,  and  I  don't  know  what  hap- 
pened after  that;  I  was  struck,  and  I  went  down,  and  I  don't 
know  just  exactly —  Q.  How  far  down  did  you  got  A.  I 
should  judge  about  thirty-five  or  forty  feet.  Q.  Did  you 
strike  on  the  way  downt  A.  I  must  have.  I  was  cut  up 
underneath  the  jaw,  and  the  whole  side  of  my  face  was  cut 
up,  and  this  leg  was  broken.  Q.  Which  leg  broken t  A. 
Left  one,  halfway  to  the  knee.  Q.  Mr.  Tubbs,  at  the  time 
that  you  turned  back,  do  you  know  whether  the  runway 
there  was  wide  enough  so  that  another  wheelbarrow  could 
pass  yout  A.  I  thought  it  was  wide  enough  by  the  other 
man  being  careful,  because  there  was  room  enough  if  he  had 
been  careful.  Q.  Had  you  been  wheeling  before  that  time, 
using  a  wheelbarrow  on  this  runway  t  A.  Not  on  that  run- 
way; no,  sir."  On  cross-examination  he  testified:  **Q.  Was 
there  any  man  following  you  with  a  loadt  A.  Well,  yes, 
there  was  another  man  following  me;  but  I  didn't  know  he 
was  following  me.  Q.  You  didn't  know  he  was  following 
yout  A.  No,  until  I  turned  around  and  Brown  told  me  to 
start  back  and  I  took  my  wheelbarrow  like  this  [indicating] 
and  started  back,  and  as  I  started  back  I  saw  this  other  fellow 
coming;  and  I  thought  after  I  pulled  my  wheelbarrow  up 
like  that  [indicating]  there  would  be  room  for  him  to  pass, 
and  there  would  have  been  room  if  he  had  been  careful.  I 
don't  know  exactly  but  I  was  about  fifteen  feet  from  the 
loading  point.  Q.  In  starting  back  how  many  steps  had  you 
taken  before  you  fellt  A.  I  took  two  or  three  steps,  I  be- 
lieve, as  near  as  I  can  say.  Q.  How  near  did  you  approach 
the  man  coming  in  the  opposite  direction?    A.  I  don't  know 
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exactly  how  near  I  was  to  him.  I  see  him  coming  and  I 
pulled  up  that  way  just  to  allow  him  room  to  pass.  There 
would  have  been  room  enough  if  he  had  been  careful.  Q. 
You  said  this  morning  in  answer  to  your  counsel  that  you 
knew  you  couldn't  pass  him,  did  you  nott  A.  I  was  going 
along  with  the  wheelbarrow  that  way  [indicating].  I  knew 
I  could  not  have  done  it  that  way  [indicating].  I  pulled  up 
the  wheelbarrow  to  allow  him  to  pass.  Q.  You  knew  you 
couldn't  pass  him  on  that  narrow  walk,  did  youT  A.  Yes, 
sir.  Q.  The  two  wheelbarrows  were  wider  tiian  the  walk, 
were  they  nott  A.  Yes,  sir.  Q.  You  saw  it  was  dangerous, 
didn't  youf  A.  Yes,  sir.  Q.  And  you  knew  that  it  was 
dangerous,  did  you  nott  A.  Well,  it  wouldn't  have  been 
dangerous  if  he  had  been  careful.  Q.  How  close  would  you 
have  to  stand  to  the  edge  in  order  to  allow  him  to  pass  with 
a  loaded  wheelbarrow  t  A.  I  would  have  to  stand  right  on 
the  edge.  Q.  And  you  say  that  there  was  a  sheer  fall  there  of 
forty  feet  or  thereabouts  t  A.  Yes,  sir.  Q.  But  you  knew 
it  was  there  t  A.  Yes,  sir.  Q.  How  near  did  you  approach 
him  before  you  fellt  A.  Oh,  about — I  don't  know;  about 
eight  or  nine  feet,  maybe  ten.  I  don't  know  how  far  I  saw 
him  coming  and  I  knew  I  could  not  pass  him.  Q.  He  was 
still  eight  or  nine  feet  from  you  when  you  fellt  A.  Yes, 
sir." 

The  defendants'  motion  for  a  nonsuit  was  made  upon  the 
grounds :  1.  That  the  evidence  failed  to  prove  the  negligence 
alleged  in  the  complaint ;  2.  That  the  evidence  shows  without 
conflict  that  the  accident  occurred  by  reason  of  the  plaintiff's 
negligence  in  'Voluntarily,  carelessly,  and  negligently  and 
unnecessarily  approaching  too  near  to  the  outer  side  of  the 
runway;  3.  That  the  danger  of  drawing  to  one  side  of  the 
runway  and  attempting  to  permit  another  person  to  pass 
with  a  loaded  wheelbarrow  in  the  position  he  was,  and  the 
danger  of  his  attempting  to  return  toward  the  point  of  load- 
ing in  the  same  direction  in  which  he  had  come  was  so 
obvious  and  so  apparent  that  to  do  so  was  to  assume  the 
risk  of  the  accident  occurring  necessarily  involved;  that  the 
danger  of  falling  by  attempting  to  draw  near  to  the  side 
of  the  runway  with  his  wheelbarrow  to  permit  another  to  pass 
with  a  loaded  wheelbarrow  was  obviously  so  dangerous  that 
any  person  in  possession  of  his  faculties  could  not  be  justified 
in  doing  so,  even  at  the  command  of  his  employer*    '*  We  rely 
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in  this  motion  upon  the  testimony  of  the  plaintiff  himself 
and  upon  the  law  as  declared  by  the  supreme  court  in  the 
case  of  EM  v.  Clark,  163  Cal.  392,  [125  Pac.  1047]." 

Upon  the  first  ground  of  the  motion  little  need  be  said. 
That  the  defendant  corporation  owed  a  duty  to  the  plaintiff, 
not  to  order  him  to  return  with  his  wheelbarrow  in  the  di- 
rection from  which  others  with  loaded  wheelbarrows  were 
approaching  upon  a  narrow  runway  forty  feet  high,  unpro- 
tected by  a  railing,  is  too  obvious  to  need  discussion.  We 
do  not  understand  that  the  defendant  seriously  contends  that 
defendant  was  not  guilty  of  negligence  in  giving  to  the  plain- 
tiff the  order  it  did. 

The  statements,  contained  in  the  motion,  of  conduct  of  the 
plaintiff  claimed  to  justify  a  nonsuit  were  twofold:  1.  That 
he  was  guilty  of  contributory  negligence  causing  the  accident; 
and,  2.  That  he  assumed  the  risks  involved  in  trying  to  obey 
the  orders  he  had  received.  These  two  defenses,  while  often 
considered  together  without  much  attempt  to  distinguish 
them,  involve  different  rules  and  principles,  and,  while  both 
may  and  often  do  coexist  in  the  same  case,  yet  they  are 
not  the  same.  A  person  may  undertake  to  do  a  very  danger- 
ous thing  and  yet  do  it  in  a  very  careful  manner.  The  dif- 
ference between  the  two  defenses  is  very  clearly  stated  in 
the  case  of  Choctaw  etc,  R.  R.  Co.  v.  Jones,  77  Ark.  367, 
[7  Ann.  Cas.  430,  4  L.  R.  A.  (N.  S.)  837,  92  S.  W.  244], 
from  which  we  make  the  following  excerpts:  "The  defense 
of  contributory  negligence  rests  on  some  fault  or  omission 
of  duty  on  the  part  of  the  plaintiff,  and  is  maintainable 
even  though  the  defendant 'has  been  guilty  of  negligence. 
It  applies  when  the  defendant  is  asking  damages  for  an  in- 
jury which  would  not  have  happened  but  for  his  own  care- 
lessness. On  the  other  hand,  the  defense  of  assumed  risk 
is  said  to  rest  on  contract,  which  is  generally  implied  from 
the  circumstances  of  the  case ;  it  being  a  term  which  the  law 
imports  into  the  contract,  when  nothing  is  said  to  the  con- 
trary, that  the  servant  will  assume  the  ordinary  risks  of  the 
service  for  which  he  is  paid.  In  other  words,  the  defense  of 
assumed  risk  rests  on  the  fact  that  the  servant  voluntarily,  or 
at  least  without  physical  coercion,  exposed  himself  to  the 
danger,  and  thus  assumed  the  risk  thereof.  Having  done  this 
of  his  own  accord,  he  has  no  right,  if  an  injury  results,  to 
call  on   another  to  compensate  him  therefor,   whether   he 
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was  guilty  of  carelessness  or  not.  In  the  application  of  the 
doctrine  of  assumption  of  risks  a  distinction  must  be  also 
made  between  those  cases  where  the  injury  is  due  to  one  of 
the  ordinary  risks  of  the  service,  and  when  it  is  due  to  some 
altered  condition  of  the  service,  caused  by  the  negligence  of 
the  master.  The  servant  is  presumed  to  know  the  ordinary 
risks.  It  is  his  duty  to  inform  himself  of  them,  and,  if  he 
negligently  fails  to  do  so,  he  will  still  be  held  to  have  as- 
sumed them.  But  the  servant  is  not  presumed  to  know  of 
risks  and  dangers  caused  by  negligence  of  the  master  after 
he  enters  the  service,  which  change  the  conditions  of  the 
service.  If  he  is  injured  by  such  negligence  he  cannot  be 
said  to  have  assumed  the  risk,  in  the  absence  of  knowledge 
on  his  part  that  there  was  such  a  danger.  Where  the  condi- 
tion of  the  service  is  thus  altered,  and  the  servant  is  brought 
face  to  face  with  a  danger  of  that  kind  not  ordinarily  incident 
to  the  work,  then,  as  before  stated,  new  questions  are  pre- 
sented. The  plea  of  the  master  that  the  servant  assumed 
the  risk  is  met  in  such  a  case  by  the  answer  that  the  danger 
arose  from  the  master's  own  negligence,  which  is  not  one  of 
the  risks  assumed  by  the  servant.  This  being  so,  the  master, 
to  make  good  his  defense  of  assumed  risk,  must  go  further 
and  show  that  the  servant  voluntarily  subjected  himself  to 
the  new  danger  with  full  knowledge  and  appreciation  thereof; 
for  such  risk  constitutes  an  addition  to  those  ordinarily  in- 
cident to  the  service,  and  there  is  no  presumption  that  he 
had  knowledge  of  it,  or  assumed  it.  But  plaintiff  in  this 
case  exposed  himself  to  the  danger  in  obedience  to  an  order 
of  the  foreman.  As  the  danger  was  brought  about  by  the 
negligence  of  the  foreman,  before  it  can  be  said,  as  a  matter 
of  law,  that  plaintiff  assumed  the  risk  thereof  by  the  mere 
fact  that  he  went  ahead  with  his  work,  it  must  be  clearly 
shown  that  when  he  did  so  he  knew  and  appreciated  the 
danger  to  which  he  exposed  himself  by  doing  the  work." 

Considering  the  alleged  contributory  negligence  of  the 
plaintiff  as  distinguished  from  assumption  of  risk:  He  had 
been  ordered  to  turn  back  with  his  wheelbarrow  on  the  plank 
runway  and  obeyed.  After  he  had  turned  and  started  back 
he  noticed  another  wheelbarrow  coming  toward  him  and  dis- 
covered for  the  first  time  that  the  two  could  not  pass  if  both 
were  rolled  along  in  the  ordinary  manner.  He  was  thus  con- 
fronted with  a  new  and  unexpected  situation  and  danger. 
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Thinking  quickly  and  without  much  time  for  deliberation, 
he  decided  that  by  stepping  toward  the  edge  of  the  runway 
and  placing  his  wheelbarrow  in  an  upright  position,  the  other 
could  pass  him  with  safety.  He  accordingly  adopted  this 
course  of  action  and,  either  by  being  struck  by  the  wheel- 
barrow or  by  losing  his  balance  (the  record  is  not  clear  as 
to  which),  he  fell  and  was  injured.  Whether  under  the  cir- 
cumstances it  was  negligence  for  him  to  move  to  the  edge  to 
let  the  other  wheelbarrow  pass  and  whether  in  doing  so  he 
acted  carelessly  were  questions  that  the  jury  should  have 
been  permitted  to  pass  upon.  The  evidence  and  all  the  at- 
tending circumstances,  with  all  the  inferences  that  might 
be  drawn  therefrom,  did  not  present  such  a  case  as  to  make 
his  negligence  a  pure  question  of  law.  He  was  only  re- 
quired to  do  what  was  reasonable  under  existing  circum- 
stances. The  case  was  undoubtedly  one  where  the  reasonable- 
ness of  the  effort  to  escape  injury  after  the  discovery  of 
the  danger  was  a  question  for  the  jury  to  be  determined  by 
them  in  view  of  all  the  circumstances  shown  by  the  evidence. 

"If  the  plaintiff  is  suddenly  put  into  peril,  without  having 
sufficient  time  to  consider  all  the  circumstances,  he  is  ex- 
cusable for  omitting  some  precautions,  or  making  an  unwise 
choice  under  this  disturbing  influence,  although  if  his  mind 
had  been  clear,  he  ought  to  have  done  otherwise.  This  is 
especially  true  if  the  peril  is  caused  by  the  defendant's  fault, 
and  of  such  case  it  is  said:  'Even  if,  in  bewilderment,  he 
runs  directly  into  the  danger  which  he  fears,  he  is  not  at 
fault.  The  confusion  of  mind,  caused  by  such  negligence, 
is  part  of  the  injury  inflicted  by  the  negligent  person.'  " 
(Antonian  v.  Southern  Pac.  Co.,  9  Cal.  App.  728,  [100  Pac 
882].) 

As  to  assumption  of  risk:  The  risk  he  incurred  in  turn- 
ing back  and  trying  to  pass  another  wheelbarrow  was  not  one 
of  the  ordinary  risks  of  his  employment,  but,  in  the  language 
of  the  decision  quoted  from,  it  was  a  ''risk  caused  by  the 
negligence  of  the  master  after  he  entered  the  service  and 
which  changed  the  condition  of  the  service,"  and,  as  said 
in  the  same  case,  ''as  the  danger  was  brought  about  by  the 
negligence  of  the  foreman,  before  it  can  be  said,  as  a  matter 
of  law,  that  plaintiff  assumed  the  risk  thereof  by  the  mere 
tact  that  he  went  ahead  with  his  work,  it  must  be  clearly 
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shown  that  when  he  did  so  he  knew  and  appreciated  the 
danger  to  which  he  exposed  himself  by  doing  the  work." 

We  think  the  plaintiff's  evidence  does  not  make  it  clearly 
appear  that  when  he  entered  upon  the  performance  of  the 
new  order,  given  him  by  the  foreman,  he  knew  and  ap- 
preciated the  danger  involved  in  obedience.  His  testimony 
is  fairly  susceptible  of  the  construction  that  not  until  he 
had  started  back  with  his  wheelbarrow  and  not  until  he  saw 
the  other  wheelbarrow  approaching  him  did  he  know  or 
realize  that  the  two  wheelbarrows  could  not  be  wheeled  by 
each  other  with  safety.  Up  to  this  point,  then,  he  had  not 
assumed  the  risk  incident  to  changed  conditions  of  his 
work.  Not  knowing  at  that  time  that  the  two  wheelbarrows 
could  not  pass,  he  did  not  ''know  and  appreciate  the  danger 
of  obeying  the  order  he  had  received." 

''The  servant's  dependent  and  inferior  position  is  to  be 
taken  into  consideration;  and,  if  the  master  gives  him  posi- 
tive orders  to  go  on  with  the  work,  under  perilous  circum- 
stances, the  servant  may  recover  for  an  injury  thus  incurred, 
if  the  work  was  not  obviously  so  dangerous  that  no  man  of 
ordinary  prudence  would  have  obeyed."  (Shearman  &  Eed- 
field  on  Negligence,  6th  ed.,  sec.  207h.)  "When  ordered  into 
a  place  of  danger  the  servant  will  not  be  chargeable  with 
having  assumed  the  risk,  unless  so  glaring  that  no  prudent 
man  would  have  encountered  it,  if  he  acts  with  reasonable 
prudence  in  its  execution."  (Shearman  &  Redfield  on  Negli- 
gence, 6th  ed.,  sec.  207h,  notes.)  "But  the  present  case 
comes  under  the  limitations  to  that  doctrine  to  the  effect 
that  'if  the  danger  is  not  so  absolute,  or  imminent,  that  in- 
jury must  almost  necessarily  result  from  obedience  to  the 
order,  and  the  servant  obeys  the  order  and  is  injured,  the 
master  will  not  be  allowed  to  defend,  on  the  ground  that 
the  servant  ought  not  to  have  obeyed  the  order."  {Choctaw 
etc.  B.  B.  Co.  V.  Jones,  4  L.  B.  A.  (N.  S.)  858,  note.) 

The  conclusions  we  have  reached  on  this  branch  of  the  case 
are  not  at  all  in  conflict  with  the  decision  in  HaU  v.  Clark, 
163  Cal.  392,  [125  Pac.  1047],  but  are  in  harmony  with  it 
The  two  cases  are  readily  differentiated.  In  that  case  the 
plaintiff  could  know  and  appreciate  the  dangers  incident  to 
obeying  the  order  as  soon  as  it  was  made.  The  situation 
was  visible,  apparent,  and  known.  In  this  case  the  danger 
was  not  known  or  appreciated  until  the  risk  had  been  well 
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entered  upon.  In  that  ease  the  plaintiff,  wtih  full  knowledge 
of  all  the  facts,  did  a  manifestly  dangerous  act.  In  this 
case  the  plaintiff,  after  being  placed  in  a  dangerous  position, 
before  he  knew  it  was  dangerous,  moved  to  one  side  to  let 
the  other  man  pass,  beUeying  it  was  a  safe  thing  to  do  if 
the  other  man  was  careful,  as  he  testifies,  and  we  are  not 
prepared  to  say  that  a  jury  would  or  ought  to  have  found 
that  the  act  was  one  no  ordinarily  prudent  man  would  have 
attempted  under  the  circumstances. 

Thus  far  the  case  has  been  considered  without  reference  to 
the  provisions  of  the  act  of  1911  (Stats.  1911,  p.  796),  known 
as  the  Employers'  Liability  Act.  That  act  deals  with  both 
contributory  negligence  and  assumption  of  risk  as  defenses 
to  actions  of  this  kind  but  gives  a  different  effect  to  each. 
Contributory  negligence  by  that  act  is  made  a  conditional 
defense.  Assumption  of  the  risk  of  the  hazard  is  denied  all 
efficacy  as  a  defense.  Under  that  act  contributory  negligence 
does  not  bar  a  reoovery  where  it  is  slight  and  that  of  the 
employer  is  gross  in  oomparison,  but  the  damages  may  be 
diminished  by  reason  of  such  contributory  negligence. 

So  in  this  case,  if  the  jury  had  found  that  the  plaintiff 
was  negligent  in  trying  to  pass  the  wheelbarrow  in  the  man- 
ner he  did,  they  could  not  then  have  given  a  verdict  in  fa^or 
of  the  defendant  for  that  reason,  unless  they  also  found  that 
his  negligence  was  more  than  slight  as  compared  to  the  neg- 
ligence of  the  defendant.  A  case  might  arise  when  great 
negligence  on  the  part  of  a  plaintiff  would  be  considered 
slight  when  compared  with  the  negligence  of  the  defendant 
So,  even  if,  in  this  case,  the  plaintiff  was  guilty  of  negligence 
contributory  to  the  injury,  still  it  was  for  the  jury  to  compare 
it  with  the  negligence  of  the  defendant,  and,  if  found  to  be 
slight  in  comparison,  give  a  verdict  for  him  with*  a  reduc- 
tion of  amount  on  account  thereof,  but  not  give  a  verdict 
for  the  defendant  unless  the  plaintiff's  negligence  was  found 
to  be  more  than  slight  in  comparison  with  the  defendant's 
negligence. 

The  plaintiff  testified  that  to  permit  the  other  man  to  pass 
him  would  not  be  dangerous  if  the  other  was  careful.  If 
the  jury  believed  this  statement,  they  would  have  been  jus- 
tified under  the  circumstances  in  finding  that  the  plaintiff 
was  not  guilty  of  negligence,  or,  if  he  was,  that  it  was  only 
slight  as  compared  with  defendant's. 
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The  Employers'  Liability  Act  providea:  ''It  shall  not  be  a 
defense  (1)  That  the  employee  either  expressly  or  impliedly 
assumed  the  risk  of  the  hazard  complained  of."  This  would 
seem  to  dispose  of  the  claim  that  plaintiff  cannot  recover  be- 
cause he  assumed  the  risk  of  the  hazard.  It  is  to  be  noted 
that  this  act  was  not  in  force  when  the  cause  of  action  arose 
in  HaU  v.  Clark,  163  Cal.  392,  [125  Pac.  1047],  and  in  the 
decision  that  feature  is  incidentally  referred  to.  (See  p.  395.) 
The  act  does  not  use  the  expression  ''risk  of  the  employ- 
ment," but  "risk  of  the  hazard  complained  of/'  and  this  is 
broad  enough  to  include  both  the  ordinary  and  extraordinary 
risks  of  an  employment. 

"But  even  if  it  be  said  that  the  station  as  used  by  Crabbe 
was  in  an  unsafe  condition  and  that  he  knew  it,  this  amounts 
to  no  more  than  a  declaration  that  Crabbe  assumed  the  risk 
of  a  known  hazard.  But  this  fact,  by  the  very  terms  of  the 
Employers'  Liability  Act,  no  longer  affords  the  employer  a 
defense."  (Crabbe  v.  Mammoth  etc.  Co.,  168  Cal.  500,  [143 
Pac.  714].) 

Our  conclusion  is  that  the  jury  should  have  been  permitted 
to  pass  upon  the  case. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  10,  1916. 


[GW/  No.  1586.    Third  Appellate  District.— June  18,  1916.] 

J.  WILLIAM  ROBERTS,  Petitioner,  v.  SUPERIOR  COURT 
OF  THE  COUNTY  OF  STANISLAUS,  Respondent 

Justice's  Goubt— Venui — Seevigb  or  Sumiioks  Oxrrsn>B  Ooumtt — 
JuBisDiOTioN. — In  an  action  to  recover  for  Bervices,  where  it  ap- 
pears by  the  complaint  and  ia  nowhere  denied  that  the  obligation 
sued  on  was  incurred  in  the  township  and  county  where  the  action 
was  brought,  that  the  defendants,  at  the  time  the  obligation  was 
incurred,  resided  in  said  township  and  county,  and  (by  necessazy 
Inference),  if  they  resided  in  another  county  at  the  time  the  action 
was  brought,  departed  from  said  township  and  county  after  the 
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obligation  was  inearredy  that  there  was  no  special  or  other  agree- 
ment in  writing  that  the  obligation  was  to  be  performed  in  any 
other  place  than  in  the  township  and  eonntj  where  it  was  incurred, 
vnder  section  832  of  the  Code  of  Civil  Procednre  the  court  acquired 
jurisdiction  of  the  action,  and  under  section  848  of  the  same  code 
service  of  summons  outside  the  eounty  in  which  the  action  was 
brought  was  properly  made. 

Id. — Motion  to  Dismiss  Complaint — ^Evfeot  or. — A  motion  to  dismiss 
a  complaint  on  the  ground  that  the  court  is  without  jurisdiction  of 
the  subject  matter  of  the  action  is  substantially,  or  in  legal  effect, 
a  demurrer  to  the  complaint  on  that  ground,  or  necessarily  calls  for 
relief  which  may  be  demanded  only  by  a  party  to  the  record. 

Id. — OiNEiUL  Appkabance — ^What  Odnstittttes. — ^In  such  a  case,  where 
the  defendants  appeared  in  the  action  and  made  a  motion  not  to 
quash  the  summons,  which  was  their  proper  remedy,  but  for  a  dis- 
missal of  the  complaint  on  the  ground  that  the  court  was  without 
jurisdiction  "over  the  persons  of  the  defendants  and  the  tubjeci 
matter  of  the  Utigatum,"  their  appearance  was  a  general  appear- 
anee,  and  they  thereby  submitted  themselves  to  the  jurisdiction  of 
the  court. 

lo. — Appeakangk— Natubb  of— BxLuy  Soxtqbt  Gontbols. — ^Where  a 
party  appears  and  asks  for  such  relief,  although  expressly  character 
idng  his  appearance  as  special,  and  for  the  special  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court  over  his  person,  he  as  effectu- 
ally submits  himself  to  the  jurisdiction  of  tlie  court  as  though  he 
had  legally  been  served  with  process.  It  is  the  character  of  the 
relief  asked,  and  not  the  intention  of  the  party  that  it  shall  or 
shall  not  constitute  a  general  appearance,  which  is  material. 

Id. — ^Laok  op  Jubisdiction  of  Pebson — Plea  in  Abatembnt. — Pleas 
based  upon  lack  of  jurisdiction  of  the  person  are  in  their  nature 
pleas  in  abatement  and  find  no  special  favor  in  the  law.  They 
amount  to  no  more  than  the  declaration  of  the  defendant  that  lie 
has  had  actual  notice,  is  actually  in  court  in  a  proper  action,  but, 
for  informality  in  the  service  of  process,  is  not  legally  before  the 
eourt.  Such  a  plea  is  purely  a  dilatory  one,  and  when  a  defendant 
seeks  to  avail  himself  of  it,  he  must  stand  upon  his  naked  legal 
right  and  seek  nothing  further  from  the  court  than  the  enforce- 
ment of  that  right,  and  if  he  asks  further  relief,  he  waives  the 
irregularity  of  his  summons. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District  for  a  Writ  of  Re- 
view to  annul  a  judgment  of  the  Superior  Court  of  Stanislaus 
County. 

The  facts  are  stated  in  the  opinion  of  the  court 


Digitized  by 


Google 


716  BoBSBTS  V.  Superior  Court.     [30  Gal.  App. 

Walter  B.  Burke,  fop  Petitioner. 

Francis  0.  Hoover,  and  Gross  ft  Hoover,  for  Respondent 

HART,  J. — ^This  is  a  petition  for  a  writ  of  review. 

The  facts  as  shown  by  the  petition  are:  On  the  nineteenth 
day  of  August,  1915,  one  S.  N.  McBride  instituted  an  action 
in  the  justice's  court  of  Modesto  township,  county  of  Stanis- 
laus, jointly  against  the  petitioner  herein  and  his  wife,  Louise 
G.  Roberts,  for  the  recovery  of  the  sum  of  $222.29,  alleged 
to  be  due  the  plaintiff  from  the  defendants  in  said  action  for 
services  alleged  to  have  been  performed  by  the  plaintiff  ''at 
the  special  instance  and  request  of  defendants  and  each  of 
them  in  checking,  leveling,  cultivating,  farming,  and  irrigat- 
ing a  tract  of  land  belonging  to  the  said  defendants  and 
located  in  the  said  township,  county,  and  state."  The  com- 
plaint was  in  three  different  counts,  each  setting  out  the  same 
cause  of  action  in  different  forms  and  in  each  of  which  it  was 
alleged:  ''That  at  the  time  defendants  employed  plaintiff  to 
do  said  work  and  labor,  and  at  the  time  said  obligation  was 
incurred,  the  said  defendants  and  each  of  them  resided  in 
the  said  township,  county,  and  state." 

The  petition  here  alleges  that,  upon  the  filing  of  the  com- 
plaint in  said  action,  "process  issued,  and  petitioner  who 
was  one  of  the  defendants  in  said  complaint  named,  was 
served  in  the  county  of  Los  Angeles,  state  of  Galifomia,  on 
or  about  the  twenty-sixth  day  of  August,  1915." 

It  is  further  likewise  alleged  that  "the  defendants  are  not, 
and  never  were,  residents  of  the  township  of  Modesto,  county 
of  Stanislaus";  that  thereafter,  to  wit,  on  the  third  day  of 
September,  1915,  counsel  for  the  defendants  in  said  action 
made  what  is  termed  in  his  written  motion  as  a  special  appear- 
ance for  said  defendants  "only  for  the  purpose  of  objecting 
to  the  jurisdiction  of  the  court  over  the  persons  of  the  de- 
fendants and  the  subject  matter  of  the  litigation  herein,"  and 
moved  for  a  dismissal  of  the  complaint  "on  the  ground  that 
prior  to  and  at  the  time  of  the  issuance  of  the  summons 
herein,  the  defendants  were  and  still  are  residents  of  Los 
Angeles,  in  the  state  of  Galifomia,  and  that  any  contract  to 
perform  any  obligation  to  the  plaintiff  herein  was  to  be  per- 
formed in  the  said  county  of  Los  Angeles,  and  that  there  is 
no  special  contract  in  writing  to  the  contrary." 
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The  said  motion  was  supported  by  the  affidavit  of  each  of 
the  defendants,  deposing  that  they  and  each  of  them  were 
residents  of  Los  Angeles  at  and  prior  to  the  commencement 
of  said  action  and  the  issuance  of  summons  therein,  and  are 
still  residents  of  said  place,  and  ''that  any  contract  to  per- 
form any  obligation  to  the  plaintiff  herein  was  to  be  performed 
in  the  county  of  Los  Angeles,  and  there  is  no  special  contract 
in  writing  to  the  contrary." 

In  opposition  to  said  motion  and  the  affidavits  of  the  de- 
fendants, the  plaintiff  in  said  action  filed  an  affidavit  in  which 
he  declared,  as  his  complaint  in  effect  alleged,  that  ''the 
obligation  sued  upon  herein  was  incurred  in  Modesto  town- 
ship, county  of  Stanislaus,  •  .  .  that  all  work  therein  re- 
ferred to  was  performed  in  said  township,  .  .  .  and  that 
there  is  not,  and  never  was,  a  special  or  any  contract  to  the 
effect  that  said  contract  or  the  obligation  herein  sued  upon 
was  to  be  performed  in  any  other  place  than  the  said  Modesto 
township,  ...  or  that  the  money  herein  sued  for  should  be 
paid  in  any  other  place." 

On  the  fifteenth  day  of  October,  1915,  having  overruled  the 
motion  to  dismiss  the  action,  and  the  defendants  failing  to 
answer  the  complaint,  the  justice's  court  rendered  and  en- 
tered judgment  by  default  in  favor  of  the  plaintiff  and 
against  the  defendants  for  the  sum  sued  for,  with  interest 
and  costs. 

Thereafter,  and  within  due  time,  the  defendants  took  an 
appeal  to  the  superior  court  of  Stanislaus  County  from  the 
judgment  so  entered.  The  appeal  was  upon  questions  of  law 
alone,  and  was  supported  by  a  statement  of  the  case. 

On  the  ninth  day  of  February,  1916,  having  heard  the 
appeal,  the  superior  oourt  rendered  its  judgment  affirming 
the  judgment  of  the  justice's  court,  and  directed  the  justice 
of  the  peace  to  proceed  to  issue  execution  upon  said  judgment 
or  to  take  such  other  action  in  the  premises  as  might  be  legal 
and  proper. 

It  is  the  judgment  so  rendered  by  the  superior  court  which 
it  is  the  object  of  this  proceeding  to  have  annulled  and  set 
aside  on  the  ground  that  said  court,  in  rendering  it,  acted  in 
excess  of  its  jurisdiction ;  the  specific  point  being,  that  (so  it 
is  contended)  inasmuch  as  the  defendants  resided  in  Los 
Angeles  County  and  did  not  contract  in  writing  to  perform 
the  obligation  sued  on  at  the  place  where  the  action  was 
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brought,  the  seryice  of  summons  upon  the  defendants  in  Los 
Angeles  County  or  outside  the  county  wherein  the  action  was 
instituted  was  void  and  of  no  effect;  that,  therefore,  the  jus- 
tice's court  never  acquired  jurisdiction  of  the  persons  of  the 
defendants,  and  that,  as  a  consequence,  the  judgment  entered 
against  them  by  said  court  was  coram  non  judice;  that,  of 
necessity,  since  the  judgment  appealed  from  was  void,  the 
superior  court  did  not,  and  could  not,  acquire  jurisdiction 
to  review  the  ease  and  enter  a  judgment  therein. 

The  place  of  trial  of  actions  commenced  in  justices*  courts 
is  fixed  by  section  832  of  the  Code  of  Civil  Procedure. 
Therein  it  is  provided,  inter  alia:  '*  Actions  in  justices'  courts 
must  be  conunenced,  and,  subject  to  the  right  to  change  the 
place  of  trial,  as  in  this  chapter  provided,  must  be  tried: 
•  •  •  7.  When  a  person  has  contracted  to  perform  an  obli- 
gation at  a  particular  place,  and  resides  in  another  county, 
township,  or  city — ^in  the  township  or  city  in  which  such  obli- 
gation is  to  be  performed,  or  in  which  he  resides;  and  the 
township  or  city  in  which  the  obligation  is  incurred  is  deemed 
to  be  the  township  or  city  in  which  it  is  to  be  performed, 
unless  there  is  a  special  contract  in  turiting  to  tlis  contrary,*^ 

Section  848  of  said  code  contains,  among  other  provisions, 
the  following:  '^The  summons  cannot  be  served  out  of  the 
county  wherein  the  action  is  brought,  except  in  the  following 
cases:  ...  4.  In  all  cases  where  the  defendant  was  a  resident 
of  the  county  when  the  action  was  brought,  or  when  the  obli- 
gation was  incurred,  and  thereafter  departed  therefrom,  in 
which  event  he  may  be  served  wherever  he  may  be  found." 

Beading  the  foregoing  sections  together,  in  the  light  of  the 
facts  as  they  are  presented  by  the  record  certified  to  this 
court,  there  is  but  one  permissible  conclusion  to  be  arrived 
at  here,  viz.,  that  the  action  was  properly  brought  in  the  jus- 
tice's court  of  Modesto  township,  in  Stanislaus  County,  and 
that  the  summons  was  properly  served  on  the  defendants  in 
Los  Angeles  County. 

These  facts  are  expressly  and  plainly  made  to  appear  by  the 
complaint  in  the  action  and  were  nowhere  or  in  no  manner 
denied .-  That  the  obligation  sued  on  was  incurred  in  Modesto 
township,  Stanislaus  County;  that  the  defendants,  at  the 
time  the  obligation  was  incurred,  resided  in  said  township 
and  county,  and  (by  necessary  inference)  if  they  resided  ju 
Los  Angeles  County  at  the  time  the  action  was  brought,  da- 
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parted  from  said  townahip  and  county  after  the  obligation 
was  incurred;  that  there  is  or  was  no  special  or  other  agree- 
ment in  writing  that  the  obligation  was  to  be  performed  in 
any  other  place  than  in  Modesto  township,  in  Stanislaus 
County,  wherein  it  was  incurred. 

It  follows  from  those  facts  and  the  code  sections  above 
mentioned  that  the  justice's  court  not  only  had  jurisdiction  of 
the  action,  but,  as  above  suggested,  that  the  summons  was 
properly  and  legally  served  upon  the  defendants  in  Los  An- 
geles County.  If  this  be  not  true  under  the  facts  as  stated  and 
as  they  appear  here,  then  the  provisions  of  the  code  to  which 
we  have  referred  are  meaningless. 

We  do  not  believe  that  the  court,  in  Olcese  v.  Justice* $ 
Court,  156  Cal.  82,  [103  Pac.  317],  intended  to  say  anything 
which  may  be  construed  as  in  conflict  with  the  conclusion 
arrived  at  here  with  respect  to  the  meaning  of  the  sections 
of  the  code  above  referred  to.  In  that  case,  the  acfion  was 
brought  in  one  of  the  judicial  townships  of  Contra  Costa 
County,  and  service  of  summons  upon  the  defendant  had  in 
the  city  and  county  of  San  Francisco.  The  plaintiff,  in  the 
service  of  summons,  proceeded  upon  the  theory  of  subdivision 
2  of  section  848,  iupra,  and  undertook  to  defend  the  service 
upon  the  terms  of  said  subdivision,  which  provides  that  ''when 
the  action  is  against  a  party  who  has  contracted  in  writing  to 
perform  an  obligation  at  a  particular  place,  and  resides  in  a 
different  county,"  summons  may  be  served  in  the  county 
wherein  he  is  found.  The  complaint  in  that  case,  however, 
did  not  allege  that  the  contract  upon  which  the  action  was 
brought  was  in  writing,  and  the  court  held  that,  while  juris- 
diction of  the  subject  matter  of  the  action  was  in  the  justice's 
court  (Code  Civ.  Proc,  sec.  832,  subd.  7),  *'yet,  by  the  pro- 
visions of  section  848  of  the  Code  of  Civil  Procedure,  as 
amended  in  1907,  service  upon  the  defendant  may  not  be  had 
outside  of  the  county  in  which  the  action  is  brought,  unless 
the  contract  be  in  writing."  The  opinion  in  that  case,  so 
far  as  the  question  of  the  service  of  summons  is  concerned, 
merely  deals  with  subdivision  2  of  section  848,  and  does  not 
declare,  and  we  are  sure  did  not  intend  to  say,  that  if  the 
defendant  was  a  resident  of  the  county  wherein  the  action 
was  brought  at  the  time  the  obligation  sued  on  was  incurred 
and  thereafter  departed  therefrom,  service  upon  him  could 
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not  be  had  unless  the  contract  from  which  such  obligation 
arose  was  in  writing. 

There  ia,  however,  another  anawer  to  the  petition  for  the 
relief  sought  herein,  in  that  the  defendants  made  a  general 
appearance  and  so  submitted  themselves  to  the  jurisdiction 
of  the  court.  Their  motion,  as  will  be  noted,  was  not  to  quash 
the  summons,  which  was  their  proper  remedy,  but  for  a  dis- 
missal of  the  complaint  on  the  ground  that  the  court  was 
without  jurisdiction  ''over  the  persons  of  the  defendants  and 
the  subject  matter  of  the  litigation." 

The  motion  to  dismiss  the  complaint  on  the  ground  that  the 
court  was  without  jurisdiction  of  the  subject  matter  of  the 
action  amounted,  substantially  or  in  legal  effect,  to  a  demurrer 
to  the  complaint  on  that  ground.  At  all  events,  a  motion 
to  dismiss  on  the  ground  of  want  of  jurisdiction  of  the  subject 
matter  of  the  action  necessarily  calls  for  relief  which  may  be 
demanded  only  by  a  party  to  the  record.  It  has  been  uni- 
formly so  held,  as  logically  it  could  not  otherwise  be  held, 
and,  furthermore,  that  where  a  party  appears  and  asks  for 
such  relief,  although  expressly  characterizing  his  appearance 
as  special  and  for  the  special  purpose  of  objecting  to  the  juris- 
diction of  the  court  over  his  person,  he  as  effectually  submits 
himself  to  the  jurisdiction  of  the  court  as  though  he  had 
legally  been  served  with  process.  (In  re  Clark,  125  Gal.  388, 
[58  Pac.  22] ;  Security  Loan  dk  Trust  Co.  etc.  v.  Boston  A 
South  R.  F.  Co.,  126  Cal.  418,  [58  Pac.  941,  59  Pac.  296] ; 
MacClay  Co.  v.  Meads,  14  Cal.  App.  363,  [112  Pac.  195,  113 
Pac.  364] ;  Olcese  y.  Justice's  Court,  156  Cal.  82,  [103  Pac 
317].) 

''It  is  the  character  of  the  relief  asked,  and  not  the  inten- 
tion of  the  party  that  it  shall  or  shall  not  constitute  a  general 
appearance,  which  is  material."  (2  Ency.  PI.  ft  Pr.  625, 
notes  and  caaes;  In  re  Clark,  125  Cal.  388,  392,  [58  Pac.  22].) 

In  Security  Loan  A  Trust  Co.  v.  Boston  dk  South  R.  F.  Co., 
126  Cal.  418,  [58  Pac.  941,  59  Pac.  296],  above  cited,  it  is 
said:  "If  a  party  defendant  wishes  to  insist  upon  the  objec- 
tion that  he  is  not  in  court  for  want  of  jurisdiction  over  his 
person,  he  must  specially  appear  for  that  purpose  only,  and 
must  keep  out  for  all  purposes  except  to  make  that  objection* 
If  he  raises  any  other  question,  or  asks  for  any  relief  which 
can  only  be  granted  upon  the  hypothesis  that  the  court  haa 
jurisdiction  of  his  person,  his  appearance  is  general,  though 
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termed  specialy  and  he  thereby  submits  to  the  jurisdiction  of 
the  court  as  completely  as  if  he  had  been  regularly  served 
with  summons." 

In  the  Olcese  case,  the  court,  by  Mr.  Justice  Henshaw,  says : 
"Pleas  based  upon  lack  of  jurisdiction  of  the  person  are  in 
their  nature  pleas  in  abatement  and  find  no  special  favor  in 
the  law.  They  amount  to  no  more  than  the  declaration  of  the 
defendant  that  he  has  had  actual  notice,  is  actually  in  court 
in  a  proper  action,  but,  for  informality  in  the  service  of 
process,  is  not  legally  before  the  court  It  is  purely  a  dilatory 
plea,  and  when  a  defendant  seeks  to  avail  himself  of  it  he 
must,  for  very  obvious  reasons,  stand  upon  his  naked  legal 
right  and  seek  nothing  further  from  the  court  than  the  en- 
forcement of  that  right  He  will  not  be  heard  to  ask  of  the 
court  anything  further  than  an  adjudication  upon  his  plea, 
and  if  he  does  ask  anything  further,  then,  by  logic  of  the 
fact,  he  must  necessarily  have  waived  the  irregularity  of  his 
summons  before  the  court." 

For  the  reasons  herein  stated,  the  writ  is  discharged. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 


[Crim.  No.  463.    Second  Appellate  Dietriet— Jnne  14,  1916.] 

THE    PEOPLE,    Respondent,   v.    MASON   BRADFIELD, 

Appellant 

OuMnvAL  Law — ^Assattijt  With  Intent  to  Mubdbb — Pbiob  Thbsats — 
iNSTBUcnoN. — ^In  a  prosecution  for  the  crime  of  astanlt  with  a 
deadly  weapon  with  the  intent  to  murder,  the  f  oUowing  instruction 
is  not  made  erroneous  by  the  modification  embodied  in  the  phrase 
and  word  shown  in  parentheses,  to  wit:  "One  who  has  received  in- 
formation of  threats  against  his  life  or  person  made  bj  another,  is 
justified  in  acting  niore  quickly  and  taking  harsher  measures  for 
his  own  protection  in  event  of  assault,  either  actual  or  threatened, 
than  would  be  a  person  who  had  not  received  such  threats;  and  if 
in  this  case  you  believe  from  the  evidence  (that  the  prosecuting 
witness  made  threats  against  the  defendant  and)  that  the  defend- 
ant, because  of  (such)  threats  made  previously  to  the  ttansaction 
complained  of  by  the  prosecuting  witness  and  communicated  to  the 
defendant  either  by  the  prosecuting  witness  or  some  other  person, 
90  Oal.  App.— 46 
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had  reasonable  cause  to  fear  greater  peril  in  event  of  an  altereatiim 
with  the  prosecuting  witness  than  he  would  have  otherwise,  yon  are 
to  take  such  facts  and  circumstances  into  yonr  consideration  in 
determining  whether  defendant  acted  in  a  manner  in  which  a  rea- 
sonable man  would  act  in  protecting  his  own  life  or  bodily  safefy." 

Id. — Evidence  of  Peivious  DimauvriES — Considskation  bt  Just — 
Pbopeb  Instruction. — An  instruction  that  the  jury  might  consider 
the  evidence  of  previous  difficulties  between  the  parties  for  the  pur- 
pose of  determining  their  state  of  mind  at  the  time  of  the  assault, 
as  well  as  for  the  purpose  of  showing  malice,  is  not  erroneous. 

In. — JusTmcATioN  OF  Attack — Pbofee  Instruction. — An  instmetion 
that  "to  justify  a  person  for  attempting  to  kill  another  man  upon 
the  ground  of  self-defense,  the  attempt  must  be  made  under  well- 
founded  belief  that  it  was  absolutely  necessary  for  such  person  to 
kin  the  other  at  the  time  to  save  himself  from  great  bodily  ham. 
The  danger  or  harm  must  be  present,  apparent  and  imminent," 
properly  states  that  the  person  acting  in  self-defense  and  resorting 
to  the  use  of  a  deadly  weapon  must  believe  that  it  it  absolute^ 
necessary  for  him  to  so  act  in  order  to  justify  under  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ven- 
tura County,  and  from  an  order  denying  a  new  triaL  Merle 
J.  Rogers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Earl  Rogers,  Veitch  &  Richardson,  E.  E.  Moss,  0.  G.  Knliii- 
ski,  and  Milton  M.  Cohn,  for  Appellant 

U.  S.  Wehb,  Attorney-General,  and  J.  Charles  JoneSi 
Deputy  Attomej-Gkneral,  for  Respondent 

JAMES,  J. — ^The  defendant  was  charged  by  the  informa- 
tion of  the  district  attorney  with  having,  on  the  first  day  of 
July,  1915,  committed  an  assault  with  a  deadly  weapon  with 
the  intent  to  murder  Gteorge  J.  Henley.  The  jury  by  its  ver- 
dict convicted  the  defendant  of  the  crime  of  assault  with  a 
deadly  weapon  only.  This  appeal  is  taken  from  the  judg- 
ment of  the  court  which  followed,  and  from  an  order  denying 
the  defendant's  motion  for  a  new  trial. 

The  alleged  assault  occurred  in  the  dajrtime  on  a  street  in 
the  town  of  Fillmore,  Ventura  County.  The  complainant 
Henley  occupied  a  tract  of  land  in  a  canyon  near  Fillmore, 
across  which  and  leading  to  more  remote  sections  of  the 
mountains  was  a  road.    This  road  was  located  on  the  ground 
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which  Henley  claimed  to  own,  and  he  objected  to  persons 
traveling  over  it  without  first  paying  for  the  privilege.    A  cor- 
poration of  which  defendant  was  manager  or  superintendent 
c  was  operating  either  for  water  or  oil  at  a  point  above  the  Hen- 

ley place.    In  order  to  reach  the  land  of  the  corporation  it 
*  was  necessary,  or  at  least  desirable,  to  travel  over  the  Henley 

'  road.    Henley  objecting,  a  suit  was  brought  and  finally  a 

'  stipulation  was  made  by  which  the  right  to  travel  upon  this 

road  was  conceded  to  the  corporation.    Henley  either  raised 
'  some  question  about  this  right  so  conferred,  later,  or  at  least 

j  insisted  that  the  privilege  granted  be  strictly  construed  as  not 

,  allowing  the  corporation  or  its  agents  upon  any  portion  of  the 

I  ground  claimed  by  him  outside  of  the  roadway.    While  Hen- 

I  ley  and  the  appellant  had  been  friends  in  former  years,  this 

dispute  over  the  right  to  use  the  road  engendered  some  bad 
'  feeling.    According  to  the  claim  of  appellant,  which  is  given 

color  by  the  evidence,  Henley  attributed  to  Bradfield  all  of 
the  difficulty  which  he  had  had  with  the  corporation  which 
was  under  the  management  of  Bradfield.  At  a  time  about 
three  years  prior  to  the  occasion  of  the  assault,  Henley  met 
Bradfield  ss  the  latter  was  traveling  down  the  canyon  on  the 
road,  and  his  attitude  at  that  time  was  abusive  and  threaten- 
ing. However,  he  made  no  attack  upon  Bradfield  and  showed 
no  weapons.  On  this  occasion,  Bradfield  testified,  while  he 
was  engaged  with  his  parley  with  Henley  he  glanced  over 
by  a  building  and  there  saw  Mrs.  Henley  armed  with  a  double- 
barreled  shotgun,  which  was  leveled  in  his  direction.  Brad- 
field testified  that  he  walked  about  so  ss  to  keep  Henley  be- 
tween him  and  the  gun  until  a  man  named  Snow  drove  down, 
when  he  (Bradfield)  left  the  canyon,  to  which  he  had  never 
returned.  The  corporation,  however,  through  their  agents 
and  under  the  direction  of  Bradfield,  had  continued  to  prose- 
cute some  work  on  its  property  above  the  Henley  place.  As 
before  mentioned,  this  wordy  encounter  took  place  three 
years  prior  to  the  date  when  the  alleged  assault  was  com- 
mitted. On  the  first  day  of  July,  1915,  Henley  came  to  the 
town  of  Fillmore  to  transact  some  business.  He  testified  that 
he  went  to  the  office  of  the  justice  of  the  peace  to  look  up  the 
question  of  his  rights  regarding  trespassers  on  his  property, 
and  later  walked  up  the  street;  that  in  front  of  a  real  estate 
office,  where  Bradfield 's  company  had  its  headquarters,  he 
saw  Bradfield ;  that  Bradfield  bowed  and  that  Henley  returned 
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the  salutation ;  that  Bradfield  then  came  toward  him ;  that  he 
(Henley)  stopped,  thinking  that  Bradfield  wanted  to  talk  with 
him,  and  that  he  addressed  Bradfield,  asking  him  how  he  was 
getting  along  and  where  he  was  surveying  at  that  time.  Hen- 
ley testified  that  he  noticed  some  expression  passing  over  the 
face  of  Bradfield  and  that  he  ran  his  eyes  up  and  down  the 
form  of  the  latter;  that  he  noticed  a  motion  and  as  he  raised 
his  eyes  he  found  that  he  was  looking  into  a  gun  which  Brad- 
field held  aimed  at  him ;  that  the  next  expression  of  Bradfield 
was,  **Are  you  heeled!"  that  he  (Henley)  turned  and  said 
'*No,"  and  that  as  he  turned  he  bowed  his  head,  thinking  that 
he  was  to  receive  a  shot;  that  one  shot  was  fired,  striking  him 
back  of  the  shoulder,  and  then  after  a  little  intermission  two 
more  shots  were  fired,  both  of  which  took  effect  in  his  back; 
that  he  had  started  to  go  away  as  soon  as  he  saw  the  gun  in 
the  hand  of  Bradfield,  but  that  as  he  swung  around  and 
started,  all  of  the  shots  had  been  fired.  Henley  testified 
that  he  was  totally  unarmed,  except  for  a  pocketrknife  which 
was  in  his  pocket,  and  none  of  the  several  witnesses  who  were 
almost  immediately  at  the  scene  of  the  shooting  saw  any 
weapon,  although  Bradfield,  the  defendant,  made  the  daim 
that  Henley  was  carrying  a  gun.  Henley,  after  being  shot, 
staggered  down  the  street  some  little  distance  and  then  fell 
to  the  ground  from  loss  of  blood.  He  was  immediately  picked 
up  and  attended  by  a  physician.  This  physician  testified 
that  he  found  two  wounds  of  entrance  in  liie  man's  back; 
one  bullet  had  entered  at  an  oblique  angle  at  about  the  center 
of  the  left  shoulder-blade  and  proceeded  across  the  man's 
back  under  the  skin  and  lodged  at  some  point  over  the  right 
shoulder-blade.  Another  bullet  had  entered  at  the  lower  tip 
of  the  right  shoulder-blade,  had  progressed  to  the  right  and 
around  the  man's  body,  and  come  out  in  front.  A  number 
of  blood  vessels  were  severed  by  the  bullet  which  occasioned 
this  last  wound  and  profuse  bleeding  resulted.  What  ap- 
pears to  have  been  the  first  bullet  fired  did  not  enter  the  body 
of  Henley,  but  passed  through  his  clothing  at  the  back  from 
left  to  right.  The  appellant  in  giving  his  version  of  the 
shooting  testified  that  on  the  day  in  question  Henley  passed 
his  ofSce  several  times  and  motioned  for  him  (Bradfield)  to 
come  out;  that  being  busy  he  paid  no  attention  at  first,  but 
upon  the  second  or  third  time  that  Henley  passed  he  did  go 
out  and  speak  to  him;  that  Henley  asked  him  why  he  did 
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not  come  up  into  the  canyon  any  more,  and  upon  his  replying 
that  he  had  no  occasion  to,  that  he  could  have  what  he  needed 
done  by  others,  Henley  had  cursed  him  and  told  him  he  waa 
afraid  to  go  into  the  canyon;  that  Henley  had  made  some 
motion  which  disclosed  to  the  view  of  appellant  the  butt  of  a 
reTolver  in  Henley's  pocket;  that  appellant,  knowing  of  Hen- 
ley's proficiency  both  in  the  handling  of  a  gun  and  knife, 
considered  that  he  was  about  to  be  attacked,  and  drew  his 
own  weapon  and  fired.  He  testified  that  he  fired  three  shots 
in  rapid  succession,  aiming  at  the  right  shoulder-blade  of 
Henley,  with  the  idea  of  ''crippling"  him  only.  He  did  not 
contend  that  Henley  had  actually  drawn  a  revolver,  and  at 
one  point  in  his  testimony  said  Henley  reached  for  a  gun, 
and  at  another  point  said  that  he  was  ''looking  for  a  knife 
from  him."  When  asked  as  to  whether  he  saw  the  revolver 
of  Henley  again  that  day,  he  said  that  he  thought  that  he 
saw  one  of  the  witnesses  who  testified  in  the  case  take  the  gun 
from  Henley  after  the  latter  had  staggered  away  down  the 
street.  The  witness  referred  to  gave  no  testimony  as  to  find- 
ing any  gun  upon  or  in  the  hands  of  Henley.  Of  coiirse,  it 
is  enough  to  say  that  wherever  there  was  a  confiict  of  testi- 
mony the  jury  had  the  right  to  exclusively  judge  as  to  the 
faet.  There  was  a  great  deal  of  testimony  admitted  touching 
the  statements  made  by  Henley  to  various  persons  respecting 
his  rights  in  the  canyon  and  his  hostile  feeling  toward  those 
who  contended  for  the  privilege  of  passing  over  his  property. 
This  testimony  was  introduced  as  tending  to  show  ground  for 
a  reasonable  fear  in  the  mind  of  the  appellant  that  at  the 
time  of  the  alleged  assault  he  believed  his  life  to  be  in  danger, 
or  that  he  was  likely  to  suffer  great  bodily  injury  at  the  hands 
of  Henley.  Counsel  for  appellant  at  great  length  argues 
that  the  trial  judge  committed  error  prejudicial  to  the  de- 
fendant when  he  struck  out  certain  testimony  of  Bradfield, 
and  in  the  giving  of  an  instruction  touching  the  question  of 
prior  threats  when  made  by  a  person  who  is  afterward  injured 
at  the  hands  of  the  one  threatened.  Bradfield  testified  that  the 
man  Snow,  who  had  approached  at  the  time  of  his  wordy  en- 
counter with  Henley  in  the  canyon  three  years  prior  to  the 
shooting,  had  talked  to  him  about  that  occurrence.  The 
record  shows  that  the  matter  was  presented  in  this  way,, 
Bradfield  being  on  the  witness-stand:  "Q.  Subsequently  did 
Snow  have  a  conversation  in  which  he  purported  to  tell  you 


Digitized  by 


Google 


726  Pbopub  v.  Bbaofibld.  [80  CaL  App. 

the  statements  made  by  Mr.  Henley  respecting  you  and  what 
should  have  or  would  have  happened  to  you  on  that  particu- 
lar morning f  A.  Yes;  in  ten  or  fifteen  days.  Q.  What  did 
he  tell  youf  A  He  told  me  that  Mrs.  Henley  had  told  him 
that  George  [Henley]  had  stopped  me  in  the  road  and  gave 
me  a  good  roast,  that  I  quit  and  got  out  of  the  canyon,  and 
she  did  not  think  would  ever  come  back  again.  Q.  Did  Mr. 
Snow  tell  you  whether  the  Henleys  said  anything  about  the 
gun?  A.  Yes;  she  said  she  had  her  double-barreled  shot- 
gun filled  up  with  pieces  of  lead  pipe.  She  had  whittled 
them  off,  and  if  I  had  made  a  move  of  any  kind  she  would 
have  torn  me  in  two."  Counsel  say  that  they  were  entitled 
to  have  this  testimony  considered  by  the  jury  as  indicating 
the  character  of  Henley  and  the  state  of  mind  of  appellant  at- 
the  time  of  the  shooting — ^as  showing  reasonable  ground  for 
the  belief  that  the  latter  was  about  to  be  attacked  when  ap- 
proached by  Henley  on  the  first  day  of  July  in  Fillmore.  It 
will  be  noted  that  not  a  word  of  this  testimony  referred  to 
any  threat  made  by  Henley.  Bradfield  testified  that  he  had 
on  the  occasion  referred  to  observed  the  double-barreled  shot- 
gun leveled  at  him  by  Mrs.  Henley,  but  he  made  no  claim 
that  Henley  at  that  time  exhibited  any  deadly  weapon  or 
threatened  to  use  one.  Counsel  say  it  is  ''hard  to  realize  a 
woman  loading  a  shotgun  with  lead  clippings,"  and  likens 
the  case  to  that  of  Kipling's  grenadier  who  held  a  cocked 
rifle  to  the  head  of  a  wounded  Afghan  while  the  officer  gave  the 
injured  man  a  drink  of  water,  in  order  to  prevent  the  latter 
man  from  shooting  the  officer  as  one  had  just  done;  and  he 
says  that  Bradfield  had  the  right  to  follow  Mulvaney's  ex- 
ample, and  take  extraordinary  precaution  against  such  cruelty 
as  would  recommend  a  woman  to  load  a  shotgun  with  lead 
clippings.  Remembering  that  the  encounter  was  between 
Bradfield  and  Henley,  and  not  Mrs.  Henley,  the  relevancy 
of  testimony  showing  what  Mrs.  Henley  did  or  might  do  is 
not  apparent.  We  might  quote  a  couplet  by  the  same  dis- 
tinguished author  to  whom  counsel  has  referred : 

''When  Nag,  the  cobra,  hears  the  eareless  steps  of  man, 
He  sometimes  wriggles  sideways  to  avoid  him  if  he  can; 
But  his  mate  makes  no  such  motion  as  she  camps  beside  the  trally 
For  the  female  of  the  species  is  more  deadly  than  the  male.** 

The  fact  that  the  trial  judge  struck  out  this  testimony  on 
the  ground  that  it  was  hearsay,  in  that  Snow  was  not  pro- 
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duoedy  and  it  was  in  no  wise  made  to  appear  that  Mrs.  Hen- 
ley had  actually  made  the  statements  communicated,  does  not 
present  error  of  which  appellant  is  entitled  to  complain,  be- 
cause the  testimony,  as  we  view  it,  was  not  relevant  in  the 
aspect  which  the  case  presents. 

The  court,  at  the  request  of  defendant,  gave  the  following 
instruction,  with  the  modification  embodied  in  the  phrase  and 
word  which  we  have  shown  in  parentheses:  ''One  who  has 
received  information  of  threats  against  his  life  or  person 
made  by  another,  is  justified  in  acting  more  quickly  and  tak- 
ing harsher  measures  for  his  own  protection  in  event  of  as- 
sault, either  actual  or  threatened,  than  would  be  a  person  who 
had  not  received  such  threats ;  and  if  in  this  case  you  believe 
from  the  evidecce  (that  the  prosecuting  witness  made  threats 
against  the  defendant  and)  that  the  defendant,  because  of 
(such)  threats  made  previously  to  the  transaction  complained 
of  by  the  prosecuting  witness  and  communicated  to  the  de- 
fendant either  by  the  prosecuting  witness  or  some  other  per- 
son, had  reasonable  cause  to  fear  greater  peril  in  event  of  an 
altercation  with  the  prosecuting  witness  than  he  would  have 
otherwise,  yon  are  to  take  such  facts  and  circumstances  into 
your  consideration  in  determining  whether  defendant  acted 
in  a  manner  in  which  a  reasonable  man  would  act  in  pro- 
tecting his  own  life  or  bodily  safety."  The  instruction  as 
modified,  when  properly  analyzed,  means  nothing  more  or 
less  than  it  did  in  the  form  in  which  the  appellant  presented 
it  to  the  court.  In  that  form  it  stated  quite  clearly  thaJt 
threats  such  as  would  furnish  ground  in  the  appellant's  mind 
for  the  belief  that  his  life  or  person  were  in  danger  were 
those  which  had  been  "made  previously  ...  by  the  prosecut- 
ing witness."  Appellant  is  not  entitled  to  complain  of  error 
in  an  instruction  which  he  himself  has  prepared  and  asked 
the  court  to  present  to  the  jury.  An  examination  of  other 
instructions  offered  by  the  defendant  shows  that  in  their 
phraseology  it  was  assumed  as  a  prerequisite  that  the  threats 
which  were  communicated  had  actually  been  made  by  the 
prosecutor.  Instruction  26,  found  in  the  clerk's  transcript, 
contains  language  of  that  meaning.  It  may  be  conceded  that 
it  is  not  the  law  that  it  must  appear  that  such  threats  were 
actually  made  by  the  prosecutor,  and  that  it  is  sufScient  that 
it  has  been  stated  to  the  person  who  acts  thereon  that  such 
tlireaU  were  made  and  that  such  statements  were  believed  and 
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relied  upon  by  the  person  charged  with  the  assault.  The  trial 
judge  allowed  to  be  shown  on  behalf  of  the  defendant  very 
fully  the  attitude  and  disposition  of  Henley,  as  manifested 
by  his  words  and  acts  touching  the  question  of  trespassers 
upon  the  property  which  he  claimed  to  own.  The  objections 
which  were  sustained  to  questions  tending  to  further  empha- 
size the  disposition  of  Henley  in  that  regard,  we  think  were 
in  the  main  properly  determined.  The  contentions  urged  in 
this  direction  are  rather  hypercritical,  and  the  argument  in 
support  thereof  attenuated. 

It  is  complained  very  earnestly  that  the  court  erred  in  giv- 
ing this  instruction  to  the  jury:  "I  instruct  you  that  if  you 
believe  from  the  testimony  in  this  cause  that  said  defendant, 
Mason  Bradfield,  and  the  prosecuting  witness,  George  J.  Hen- 
1^,  prior  to  the  first  day  of  July,  1915,  had  certain  difficulties 
and  troubles,  then,  in  that  event,  you  are  only  to  consider 
such  testimony  for  the  sole  purpose  of  determining  the  state 
of  mind  of  said  defendant,  Mason  Bradfield,  and  said  prose- 
cuting witness,  George  J.  Henley,  at  the  time  of  the  alleged 
assault,  if  any  there  was,  and  for  the  further  purpose  of 
showing  malice,  if  any,  the  defendant  had  at  such  time." 
Counsel  argue  that  the  evidence  of  the  previous  difficulties 
between  Henley  and  Bradfield  was  to  be  considered  for  the 
purpose  of  showing  malice  in  the  mind  of  Henley,  the  prose- 
cutor. We  make  no  distinction  between  the  meaning  of  the 
expressions  contained  in  the  instruction  where  the  court  told 
the  jury  that  such  testimony  was  admissible  for  the  purpose 
of  determining  the  state  of  mind  of  the  two  men,  and  had  the 
instruction  advised  the  jury  that  such  testimony  should  also 
be  considered  for  the  purpose  of  showing  malice  of  Henley. 
By  the  instruction  the  jury  was  entitled  to  view  the  evidence 
as  indicating  whatever  it  might  in  the  direction  of  explaining 
the  whole  state  of  mind  of  the  two  men.  It  was  proper,  too, 
to  advise  that  evidence  of  the  difficulties  might  be  considered 
for  the  purpose  of  showing  malice,  if  any,  that  the  defendant 
had  against  the  complainant,  for  under  the  charge  as  made, 
to  wit,  assault  with  intent  to  commit  murder,  malice  was  a 
material  ingredient.  The  jury,  however,  did  not  find  the 
defendant  guilty  of  that  crime,  but  convicted  him  of  the  lesser 
offense,  which  involved  no  specific  malice  on  his  part. 

It  is  also  declared  that  the  following  instruction  misstates 
tlii  law:  ''To  justify  a  person  for  attempting  to  kill  another 
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upon  the  ground  of  self-defense,  the  attempt  must  be  made 
under  well-founded  belief  that  it  was  absolutely  necessary  for 
such  person  to  kill  the  other  at  the  time  to  save  himself  from 
great  bodily  harm.  The  danger  or  harm  must  be  present, 
apparent,  and  imminent/'  Counsel's  whole  argument  on  this 
proposition  is  that  in  proving  justification  for  an  attack  it 
need  not  appear  that  it  was  absolutely  necessary  for  the  per- 
son to  resort  to  the  means  adopted  and  kill  another.  The  in- 
struction does  not  so  declare.  It  does  state,  and  properly, 
that  the  person  acting  in  self-defense  and  resorting  to  the  use 
of  a  deadly  weapon  must  believe  that  it  is  absolutely  neces- 
sary for  him  to  so  act  in  order  to  justify  under  the  law.  The 
jury  was  not  told  that  it  must  find  as  a  fact  that  the  neces- 
sity did  ** absolutely"  exist,  but  only  that  defendant  so  be- 
lieved. The  case  of  People  v.  Webster,  13  Cal.  App.  848,  [109 
Pac.  637],  is  not  contrary  in  its  holding  to  this  conclusion. 
Examining  the  whole  body  of  the  instructions,  we  find  that 
the  court  sedulously  and  with  great  care  defined  to  the  jury 
the  rights  of  a  person  charged  with  an  assault  who  claims  to 
have  acted  in  self-defense.  It  was  fully  explained  that  the 
conduct  of  such  person  was  only  such  as  would  be  determined 
by  the  judgment  of  a  reasonable  man,  and  that  he  might  act 
upon  appearances,  and  that  even  though  the  danger  was  ap- 
parent, and  not  real,  he  would  be  justified. 

The  main  contentions  advanced  by  the  appellant  in  his 
claim  for  a  reversal  have  been  carefully  considered  and  the 
evidence,  as  disclosed  by  the  lengthy  transcript,  thoroughly 
examined.  We  believe  that  the  defendant  in  this  case  has 
been  protected  by  the  court  in  his  right  to  a  fair  trial,  and 
that  the  verdict  of  the  jury  is  fully  sustained  by  the  evidence. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  eourt  of  appeal  on  July  10,  1916,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  August  7, 1916, 
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[OiT.  No.  2094.    Second  Appellate  Distriet— June  U,  191(1.] 

JOSEPH  WEIS,  Petitioner,  v.  SUPERIOR  COURT  OP 
THE  COUNTY  OF  SAN  DIEGO  and  0,  N.  ANDREWS, 
Judge  of  Said  Court,  Respondents. 

PuBuo  Nuisance — ^Indegbnt  Exhibition  of  Women — ^Injunotioii — 
JuBiSDiOTiON. — The  superior  court  has  jurisdiction  to  restrain  the 
proprietor  of  a  public  resort  and  place  of  amusement  from  eon- 
ducting  an  indecent  exhibition  of  the  persons  of  the  women  therein 
employed,  on  the  ground  that  such  exhibition  is  a  public  nuiaaiiee, 
notwithstanding  that  such  acts  constitute  the  crime  of  indecent  ex- 
posure as  defined  in  section  811  of  the  Penal  Oode,  for  which,  npoi 
eonviction,  the  law  prescribes  a  penalty. 

Ia. — Abatement  of  Poblio  Nuisance. — ^Any  act  which  is  an  ofTenw 
against  public  decency,  or  any  public  exhibition  which  is  offensi?e 
to  the  senses,  whether  of  sight,  sound,  or  smell,  or  which  tends  to 
corrupt  public  morals  or  disturb  the  good  order  and  welfare  of 
society,  is  a  public  nuisance,  and  under  the  provisions  of  section  781 
of  the  Code  of  Civil  Procedure,  the  district  attorney  is  authorixed 
to  bring  a  civil  action  in  the  name  of  the  people  of  the  state  to 
abate  the  same. 

Id. — Criminal  Acts — Injunction. — ^While  courts  of  equity  have  no 
jurisdiction  to  enjoin  the  commission  of  acts  merely  because  such 
acts  when  committed  would  constitute  a  crime,  yet,  where  the 
threatened  acts,  if  committed,  in  addition  to  being  an  indictable 
offense,  constitute  a  public  nuisance,  such  courts  are  vested  with 
jurisdiction  to  interpose  their  injunctive  process  to  prevent  injury 
which  will  result  from  the  maintenance  thereof. 

APPLICATION  for  a  Writ  of  Prohibition  originaHy  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  E.  Ginder,  for  Petitioner. 

Spencer  M.  Marsh,  District  Attorney,  and  P.  P.  Schuer- 
meyer,  Assistant  District  Attorney,  for  Respondents. 

SHAW,  J. — Prohibition.  Respondents  have  interposed  a 
general  demurrer  to  a  petition,  in  compliance  with  which  this 
court  issued  an  alternative  writ  of  prohibition  directed  to  the 
auperior  court  of  San  Diego  County,  commanding  it  to  refrain 
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from  further  proceedings  in  a  certain  matter  there  pending, 
entitled  '*The  People  of  the  State  of  California,  Plaintiff,  v. 
Joseph  Weis,  Jane  Doe  and  Mary  Roe,  Defendants.'' 

As  shown  by  the  petition,  the  district  attorney  of  San  Diego 
County,  on  April  27,  1916,  pursuant  to  the  provisions  of  sec- 
tion 731  of  the  Code  of  Civil  Procedure,  commenced  an  action 
in  the  superior  court  of  San  Diego  County  entitled  as  above, 
the  purpose  of  which  was  to  secure  an  injunction  against 
the  doing  of  certain  acts  by  defendants  alleged  to  constitute 
a  public  nuisance,  and  thus  abate  the  same. 

In  substance,  the  complaint  filed  in  that  action  and  made  a 
part  of  the  petition  for  the  writ  alleges  that  under  a  conces- 
sion granted  to  defendant  Joseph  Weis  by  the  Panama- 
California  International  Exposition  said  defendant  is  conduct- 
ing upon  what  is  known  as  the  ^'Isthmus,"  in  the  exposition 
grounds,  a  public  resort  and  place  of  amusement  and  enter- 
tainment designated  and  known  as  the  '* Sultan's  Harem,'* 
which  for  an  admission  is  open  to  the  general  public;  that 
since  about  March  18, 1916,  to  the  time  of  filing  the  complaint, 
said  defendant  Joseph  Weis,  as  a  part  of  the  entertainment 
so  given  in  said  Sultan's  Harem,  has  employed  Jane  Doe  and 
Mary  Roe  as  such  employees  to  make,  and  who  do  make,  in 
the  presence  of  a  large  number  of  men,  women,  and  children, 
a  public  exhibition  and  exposure  of  their  naked  persons  and 
private  parts  thereof  to  those  attending  said  place,  and  which 
exhibition,  as  alleged,  is  indecent  and  offensive  to  the  senses; 
that  such  exhibition  constitutes  a  public  nuisance,  and  will 
continue  to  constitute  such  nuisance  unless  restrained  by  the 
court ;  followed  by  a  prayer  for  an  injunction. 

The  demurrer  interposed  to  this  complaint  was  overruled 
by  the  court,  which,  as  alleged  in  the  petition,  threatens  to 
and  will,  unless  restrained  by  this  court,  grant  an  injunction 
as  prayed  for  in  the  complaint. 

The  contention  of  petitioner  is  based  upon  the  ground  that 
a  court  of  equity  has  no  jurisdiction  to  enforce  the  criminal 
laws  by  injunction.  We  agree  with  counsel  that  the  threat- 
ened acts  described  in  the  complaint,  when  committed,  would 
constitute  the  crime  of  indecent  exposure,  as  defined  in  sec- 
tion 311  of  the  Penal  Code,  for  which,  upon  conviction,  the 
law  prescribes  a  penalty;  and  it  is  likewise  true,  as  claimed, 
that  courts  of  equity  have  no  jurisdiction  to  enjoin  the  com- 
mission  of  acts  merely   because  such  acts   when  committed 
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would  constitute  a  crime.  Where,  however,  the  threatened 
acts,  if  committed,  in  addition  to  being  an  indictable  offense, 
will  constitute  a  public  nuisance,  courts  of  equity  are  vested 
with  jurisdiction  to  interpose  their  injunctive  process  to  pre- 
vent injury  which  will  result  from  the  maintenance  thereol 
{People  V.  Truckee  Lumber  Co.,  116  Cal.  397,  [58  Am.  St.  Eep. 
183,  39  L.  E.  A.  581,  48  Pac.  374].)  As  well  said  in  a  con- 
curring  opinion  by  Judge  Yalliant  in  the  case  of  State  ex  rd. 
Attorney-General  v.  Canty,  207  Mo.  439,  [123  Am.  St  Rep. 
393,  13  Ann.  Cas.  787,  15  L.  E.  A.  (N.  S.)  747,  105  S.  W. 
1078] :  **A  court  of  equity  will  not  undertake  to  enforce  the 
criminal  law.  Therefore,  it  will  not  enjoin  the  commission 
of  a  threatened  act  merely  because  the  act  would  be  a  crime, 
but,  on  the  other  hand,  neither  will  it  withhold  its  equitable 
relief  in  a  case  in  which,  for  other  reasons,  it  has  jurisdiction, 
merely  because  the  act  when  committed  would  be  a  crime. 
An  act  displayed  before  a  public  audience  which  is  debasing 
in  its  character,  debauching  in  its  influence  on  public  morals, 
and  brutalizing  in  its  effect  on  the  spectators  is  a  public  nui- 
sance, which  a  court  of  equity  has  jurisdiction  to  enjoin,  and 
the  court  is  not  robbed  of  its  jurisdiction  merely  because  the 
act  besides  being  a  nuisance  is  also  a  crime."  While  the  acts 
here  complained  of  clearly  constitute  a  crime,  they  also  con- 
stitute a  nuisance  within  the  meaning  of  section  3479  of  the 
Civil  Code,  which  defines  a  nuisance  as  ''Anything  which  is 
.  •  .  indecent  or  offensive  to  the  senses,  ...  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  ..." 
And  section  3480  of  the  same  code  defines  a  public  nuisance 
as  ''one  which  affects  at  the  same  time  an  entire  community 
or  neighborhood,  or  any  considerable  number  of  persons,  al- 
though the  extent  of  the  annoyance  or  damage  inflicted  upon 
individuals  may  be  unequal."  Mr.  Joyce  in  his  work  on 
Nuisances  (section  409)  says:  "A  disorderly  and  disreputable 
theater  may  be  enjoined,  although  a  common  nuisance."  To 
the  same  effect  is  Wood  on  Nuisances  (section  68),  where  it 
is  said:  "A  public  exhibition  of  any  kind  that  tends  to  ihe 
corruption  of  morals,  to  a  disturbance  of  the  peace,  or  of  the 
general  good  order  and  welfare  of  society,  is  a  public  nuisance. 
Under  this  head  are  included  .  •  .  obscene  pictures,  and  any 
and  all  exhibitions,  the  natural  tendency  of  which  is  to  pander 
to  vicious  •  •  •  and  disorderly  members  of   society."    Says 
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the  supreme  court  of  Indiana,  in  State  v.  Ohio  OH  Co.,  150 
Ind.  21,  [47  L.  R.  A.  627,  49  N.  E.  809] :  **Every  place  where 
a  public  statute  is  openly,  publicly,  repeatedly,  consistently, 
and  intentionally  violated,  is  a  public  nuisance."  (See,  also. 
Reaves  v.  Territory,  13  Okl.  396,  [74  Pac.  951] ;  Commonr 
wealth  V.  McGovem,  116  Ky.  212,  [66  L.  B.  A.  280,  75  S.  W. 
261] ;  People  v.  Doris,  14  App.  Div.  117,  [43  N.  T.  Supp.  571]  ; 
Farmer  v.  Behmer,  9  Cal.  App.  773,  [100  Pac.  901] ;  Peo^ 
▼•  Wing,  147  Cal.  379,  [81  Pac.  1103] ;  State  ex  rel.  Vance  v. 
Crawford,  28  Ean.  518,  [42  Am.  Bep.  182].)  Not  only  as 
thus  defined  by  text-writers  and  supported  by  decisions,  but 
as  declared  in  section  3479  of  the  Civil  Code,  any  act  which 
18  an  offense  against  public  decency,  or  any  public  exhibition 
which  is  offensive  to  the  senses,  whether  of  sight,  sound,  or 
smell,  or  which  tends  to  corrupt  public  morals  or  disturb  the 
good  order  and  welfare  of  society,  is  a  public  nuisance,  and, 
under  the  provisions  of  section  731  of  the  Code  of  Civil  Pro- 
cedure, the  district  attorney  is  authorized  to  bring  a  civil  ac- 
tion in  the  name  of  the  people  of  the  state  to  abate  the  same. 
That  defendants  are  conducting,  and  will  continue  to  conduct, 
before  a  public  audience  of  men,  women,  and  children,  an 
indecent  exhibition,  debasing  in  character  and  well  calculated 
to  offend  the  senses  and  debauch  the  public  morals  of  those 
who  witness  it,  dearly  appears.  Why  should  the  public  be 
subjected  to  such  baneful  influence,  when  it  can  be  protected 
by  the  preventive  remedy  of  the  court!  Conceding  that  the 
injunctive  process  of  the  court  should  not  issue  to  restrain  the 
women  there  employed  from  making  an  indecent  exhibition 
of  themselves,  since  the  threatened  acts  will  be  but  a  crime, 
nevertheless  the  defendant  Joseph  Weis,  who  is  proprietor  and 
conducts  the  place  and  employs  them  so  to  do,  is  subject  to 
such  process.  The  threatened  acts  if  permitted  will  not  only 
constitute  a  public  nuisance,  to  be  dealt  with  by  the  courts 
having  jurisdiction  over  crimes,  but  will  constitute  a  public 
nuisance,  injurious  to  public  morals  and  the  good  order  of 
society,  to  prevent  which  a  court  of  equity  has  jurisdiction 
in  a  civil  action  brought  by  the  district  attorney  in  the  name 
of  the  people  of  the  state,  thus  subserving  the  public  morals 
and  protecting  men,  women,  and  children  attending  this 
public  resort  as  spectators  from  being  subjected  to  witnessing 
the  offensive  and  indecent  exhibition  which  petitioner  is  con* 
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ducting  and   will,  as   alleged,   continue  to   conduct,  unleas 
restrained  by  order  of  the  court. 

The  application  for  a  peremptory  writ  is  denied  and  the 
proceeding  is  dismissed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[OIt.  No.  1537.    Third  Appellate  Distrfet.— June  14,  1916.1 

B.  SCHNEIDER  et  al.,  Petitioners,  v.  J.  O.  MONCUB,  Judge 
of  the  Superior  Court  of  Plumas  County,  Respondent. 

Tbxjst-^Oontbtanoe  of  Real  Pbopebtt — Sale  and  Payment  of  Debts 
OF  Grantor — Profits  During  Oontinuance  of  Trust — ^Findings — 
Jurisdiction  to  Order  Subsequent  Acoountino. — In  an  action  to 
have  it  declared  that  certain  real  property  which  included  a  running 
hotel  and  saloon  business  was  eouTeyed  to  the  wife  of  a  debtor  of 
the  grantor  upon  the  understanding  of  the  debtor  and  grantor  that 
the  former  was  to  sell  the  property,  apply  the  proceeds  in  payment 
of  such  indebtedness  together  with  certain  other  debts  of  the 
grantor,  and  pay  to  the  grantor  the  residue,  the  finding  that  the 
debtor  did  not  agree  to  pay  to  the  grantor  a  fair  or  anj  propor- 
tion of  the  rents,  issues,  and  profits  of  the  property  during  the  con- 
tinuance of  the  trust,  is  not  an  express  or  explicit  finding  that  no 
liability  to  account  arose  from  the  trust,  and  the  court  has  juris- 
diction to  thereafter  order  an  accounting  to  be  made. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict. 

The  facts  are  stated  in  the  opinion  of  the  court* 

H.  B.  Wolfe,  for  Petitioners. 

L.  N.  Peter,  U.  S.  Webb,  and  Robert  T.  McKiaick,  for 
Respondent. 

CHIPMAN,  P.  J.— Plaintiffs  bring  the  action  to  prohibit 
defendant  from  "compelling  defendants  or  either  of  them  to 
render  an  account  of  receipts  and  disbursements  of  and  per- 
taining to  a  saloon  and  hotel  business  carried  on  by  defend- 
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ants  since  the  14th  day  of  February,  1910,  in  a  certain  action 
pending  in  the  superior  court  of  Plumas  County  and  entitled 
'Delia  B.  Edwards,  sometimes  known  as  Delia  B.  Harding, 
plaintiff,  v.  B.  Schneider  and  Mrs.  Abbie  Schneider,  defend- 
ants.' " 

It  appears  from  the  petition  that  on  January  4,  1913,  re- 
spondent, as  judge  of  said  superior  court,  made  and  entered 
findings  of  fact  and  conclusions  of  law  in  the  action  above 
referred  to  and,  on  January  4,  1913,  filed  a  decree  therein. 
Among  other  facts  it  was  found  that,  on  February  14,  1910, 
plaintiff,  Mrs.  Edwards,  was  the  owner  of  certain  real  estate 
(full  description  given)  which  included  certain  hotel  property 
*'and  all  furniture  and  fixtures  therein  and  all  personal  prop- 
erty connected  therewith  used  in  the  conduct  and  operation 
of  the  hotel  on  said  property";  that,  on  said  day,  plaintiff, 
Mrs.  Edwards,  conveyed  said  property,  by  deed  duly  executed 
and  delivered,  to  defendant,  Mrs.  Abbie  Schneider,  one  of 
the  petitioners  herein;  that,  immediately  after  said  convey- 
ance was  made,  defendant  in  said  action,  B.  Schneider,  agreed 
with  plaintiff,  Mrs.  Edwards,  "to  hold  said  property  in  trust 
for  the  plaintiff,  and  to  sell  the  same,  and  then  to  pay  to 
plaintiff  the  residue  of  the  amount  obtained  at  said  sale  after 
deducting  the  plaintiff's  indebtedness  to  said  defendant 
B.  Schneider,  and  such  sums  as  were  paid  by  said  B.  Schneider 
to  discharge  the  debts  owed  by  plaintiff  to  divers  other  par- 
ties. .  .  .  That  said  trust  was,  after  the  said  conveyance  and 
prior  to  the  1st  day  of  May,  1910,  declared  by  several  written 
instruments  subscribed  by  the  said  defendant,  B.  Schneider." 
(These  instruments  do  not  appear  in  the  petition.)  It  was 
further  found:  **That  it  is  not  true  that  defendant  B. 
Schneider  agreed  with  plaintiff  to  sell  the  said  property  for 
any  given  sum,  or  at  any  given  time ;  and  it  is  not  true  that 
defendant  B.  Schneider  agreed  that  he  would  pay  to  plaintiff 
a  fair,  or  any  proportion  of  the  rents,  issues  and  profits  of 
said  property  during  the  continuance  of  the  said  trust."  It 
was  also  found:  ''Sixth.  That  the  said  property  was  con- 
veyed by  plaintiff  to  the  defendant,  Mrs.  Abbie  Schneider, 
at  the  request  of  the  defendant,  B.  Schneider,  who  then 
represented  to  plaintiff  that  that  course  would  be  safer  than 
a  conveyance  direct  to  the  said  last  named  defendant ;  and  the 
said  conveyance  was  made  with  the  understanding  that  the 
said  Mrs.  Abbie  Schneider  should   acquire  no  title  to  said 
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property  in  her  own  right,  and  that  the  said  property  should 
be  held  in  her  name  subject  to  the  control  of  said  defend- 
ant B.  Schneider.  That  the  said  defendant,  Mrs.  Abbie 
Schneider,  at  the  time  of  the  execution  of  the  said  conveyance 
had  full  notice  and  knowledge  of  the  conditions  under  which 
said  conveyance  was  made."  It  was  then  found  that  de- 
fendant B.  Schneider  took  possession  of  said  property  '*and 
has  since  managed  the  same  and  has  made  no  sale  of  said 
property  or  any  part  thereof.'*  That,  on  or  about  October 
15,  1911,  ''the  said  defendant  B.  Schneider  repudiated  the 
said  trust.*'  As  conclusions  of  law  the  court  found  that 
defendants,  the  Schneiders,  ''should  be  declared  trustees  of 
said  property,  to  have  and  to  hold  the  same  in  trust  for  the 
plaintiff  (Mrs.  Edwards) ;  that  defendants  should  be  required 
to  sell  the  same  at  the  earliest  practicable  date,  and  for  the 
best  available  price,  and  after  said  sale  to  pay  to  plaintiff  the 
residue  .  .  .  after  deducting  plaintiff's  indebtedness  to  said 
B.  Schneider  and  such  other  indebtedness  as  he  had  assumed, 
owed  by  plaintiff  to  other  parties." 

The  court  directed  and  entered  what  is  termed  an  interlocu- 
tory decree  in  accordance  with  the  findings  of  fact  and  oon- 
dusions  of  law.  It  will  be  observed  that  no  accounting  1^ 
the  trustees  was  ordered  by  this  decree. 

It  further  appears  that  on  February  19,  1915,  on  the  peti- 
tion of  plaintiff,  Mrs.  Edwards,  and  in  the  same  action,  for 
an  order  "requiring  defendants  to  render  an  account  herein 
and  for  the  recovery  herein  of  the  value  of  the  use  of  the 
property  described  in  the  petition,"  and  the  "said  matter 
having  been  submitted  to  the  court  and  taken  under  advise- 
ment," the  court  found  "all  the  allegations  of  the  first, 
second,  third,  and  sixth  paragraphs  of  said  petition  are  true." 
(The  petition  does  not  appear  in  the  record.)  Further,  "that 
the  said  trust  was  created  and  the  defendants  accepted  the 
same  on  the  14th  day  of  February,  1910,  and  ever  since  that 
said  last  named  date  said  defendants  have  continued  to  and 
do  now  hold  possession  of  the  said  trust  property,  but  it  is 
not  true  that  such  possession  has  been  held  without  the  con- 
sent of  plaintiff,  and  it  is  not  true  that  said  defendants  have 
dealt  with  and  used  the  same  for  their  own  personal  profit 
and  advancement,  or  appropriated  to  their  own  use  the  rents, 
issues  and  profits  thereof.  It  is  true  that  defendants  have 
neglected  to  account  to  plaintiff  or  to  this  court  for  any  rents. 
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issues  and  profits  of  said  property ;  that  it  is  not  true  that 
uhe  interests  of  defendants  in  said  trust  property  are  antago- 
nistic to  the  interests  of  plaintiff  therein,  or  that  said  defend- 
ants have  taken  no  interest  in  said  trust  except  for  the  pur- 
pose of  obtaining  from  said  property  the  amount  of  their 
own  financial  interest  therein,  or  have  taken  no  interest 
whatever  in  the  right  of  plaintiff  in  said  property.  That 
it  is  true  that  defendants  have  endeavored  to  sell  and  dispose 
of  said  property  in  accordance  with  the  terms  of  said  judg- 
ment, and  that  they  have  been  unable  to  sell  or  dispose  of  the 
same  for  a  sufiQcient  sum  of  money  to  enable  them  to  recover 
the  amount  paid  out  by  them  in  connection  therewith  as  set 
forth  in  said  judgment,  and  it  is  true  that  they  have  at  all 
times  used  due  and  reasonable  diligence  and  have  used  all 
possible  efforts  to  sell  and  dispose  of  the  said  trust  property." 
BHirther,  ''that  the  court  is  unable  to  determine  from  the  evi- 
dence herein  the  value  of  the  use  of  said  property  from  Feb- 
ruary 14,  1910.  That  it  is  true  that  the  cost  for  taxes  and 
insurance  on  said  property  since  February  14,  1910,  is 
$1120.00  per  annum;  that  it  is  not  true  that  said  property 
does  now  or  since  said  14th  day  of  February,  1910,  has  paid 
a  profit  over  all  expenses  connected  with  the  same  of  $450.00 
per  annum. 

''As  conclusions  of  law  from  the  foregoing  facts,  the  court 
finds:  1.  That  the  defendants  should  be  required  to  render 
to  this  court  within  fifteen  days,  a  full,  true  and  correct  ac- 
count of  all  matters  pertaining  to  said  trust  from  February 
14,  1910,  to  the  date  of  the  filing  of  said  petition.  2.  That 
the  defendants  should  not  be  removed  from  said  trust  at  this 
time.  8.  That  plaintiffs  should  recover  nothing  from  defend- 
ants at  this  time  for  the  use  of  said  property.  Let  a  decree 
be  entered  accordingly." 

No  further  proceedings  appear  until  November  8,  1915, 
when  an  order  was  made  by  the  court  reciting  that  "the 
defendants  having  filed  an  account  herein  pursuant  to  the 
decision  and  decree  made  and  filed  in  said  matter  on  the 
23d  day  of  February,  1915  (the  date  of  said  order  elsewhere 
appears  to  have  been  February  19),  and  plaintiff  having  filed 
a  contest  and  objection  to  said  account,  and  said  matters  com- 
ing on  regularly  to  be  heard  upon  the  said  account  .  .  .  and 
evidence  having  been  introduced  and  it  appearing  to  the 
court,  from  said  evidence  and  from  said  account,  that  no 
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sufficient  or  any  account  has  been  filed  herein  in  accordance 
with  the  decision  and  decree  of  this  court  heretofore  made 
herein;  Now,  therefore,  it  is  ordered:  That  said  account  be, 
and  the  same  is  hereby  declared  to  be  an  insufficient  account- 
ing of  the  receipts  and  disbursements,  rents,  issues  and  profits 
resulting  from  the  carrying  on  of  said  trust,  as  referred  to 
in  said  decision  and  decree.  It  is  further  ordered  that  said 
defendants  be,  and  they  are,  hereby  ordered  to  account  to 
the  court  for  all  the  receipts  and  disbursements,  rents,  issues 
and  profits  resulting  from  the  operation  of  the  said  trust 
and  that  said  defendants  return  to  and  produce  before  this 
court,  on  Thursday,  the  eleventh  day  of  November,  1915,  at 
ten  o'clock  A.  M.  at  the  court  room  of  said  court,  all  the 
books,  accounts,  checks,  receipts  and  other  evidences  of  the 
receipts  or  expenditures  in  anywise  relating  to  or  bearing 
upon  the  carrying  on  of  said  trust  from  the  14th  day  of 
February,  1910,  to  the  date  of  the  filing  of  plaintiff's  petition 
herein  for  an  accounting.  Done  in  open  court,  this  8th  di^^ 
of  November,  1915." 

The  ground  upon  which  petitioners  base  their  application 
for  the  writ  is:  ''That  the  decree  set  forth  in  the  application 
as  of  date  January  4, 1913,  ...  is  a  final  adjudication  of  the 
matter  and  finally  settles  the  rights  of  the  parties;  that  this 
decree  is  not  elastic  and  cannot  be  enlarged  for  the  benefit  of 
plaintiff  nor  can  it  be  reduced  or  made  effective  for  the  bene- 
fit of  defendants."  The  instruments  creating  the  trust  are 
not  set  forth  in  the  application  for  the  writ.  We  know  noth- 
ing of  the  nature  and  extent  of  the  trust  except  as  we  learn 
the  facts  from  the  findings  and  decree  entered  January  4, 
1913,  and  the  subsequent  proceedings.  Petitioners  rely  upon 
the  following  finding:  ''It  is  not  true  that  defendant  B. 
Schneider  agreed  that  he  would  pay  to  plaintiff  a  fair,  or 
any  proportion  of  the  rents,  issues  and  profits  of  said  prop- 
erty during  the  continuance  of  said  trust."  The  concluding 
paragraph  of  the  findings  is  as  follows :  "Let  an  interlocutory 
decree  be  entered  accordingly."  In  the  decree,  which  is  en- 
titled "Interlocutory  Decree,"  the  court  adjudged  and  de- 
creed "that  the  defendants  be  and  they  are  hereby  declared 
to  be  trustees  of  the  property  in  plaintiff's  complaint  and 
herein  described,  to  have  and  to  hold  the  same  in  trust  for 
the  plaintiff  and  to  sell  the  same  at  the  earliest  practicable 
date,"  and  to  discharge  the  debts  owing  by  plaintiff  and  to 
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pay  plaintiff  any  residue  remaining  after  such  payment; 
'Hhat  plaintiff  is  entitled  to  have  such  trust  enforced  by  this 
court  in  this  action"  [a  full  description  of  the  property  fol« 
lows],  ''together  also  with  all  and  singular  the  tenements  .  •  • 
and  the  rents,  issues  and  profits  thereof  .  .  .  also  all  the 
water,  water  rights,  ditches,  flumes,  pipe  lines,  reservoirs,  ease- 
ments and  appurtenances  thereunto  belonging  or  used  and 
enjoyed  in  connection  therewith;  together  also  with  all  im- 
provements thereon  or  any  part  thereof  and  all  furnishings 
and  fixtures  therein  and  all  personal  property  connected  there- 
with used  in  the  conduct  and  operation  of  the  hotel  on  said 
property." 

The  petition  or  complaint,  and  answer  if  any  there  was, 
in  the  action  in  which  the  findings  and  decree  of  January  4, 
1913,  were  made,  do  not  appear.  It  is  only  by  inference 
drawn  from  the  findings  that  the  liability  of  the  trustees  to 
account  for  the  rents,  issues,  and  profits  of  the  property  con- 
fided to  their  control  and  custody  was  a  question  then  before 
the  court.  The  property  consisted  in  part  of  an  equipped 
hotel  and  saloon,  concededly  an  income  producing  property 
which  was  taken  possession  of  and  operated  by  the  trustee. 
The  court  found  ''that  immediately  after  the  execution  of  said 
conveyance  [the  trust  instruments]  the  said  defendant  B. 
Schneider  took  possession  of  said  property,  and  has  since 
been  managing  the  same,  and  has  made  no  sale  of  said  prop- 
erty or  any  part  thereof." 

The  finding  now  relied  upon  is  not  an  explicit  or  express 
finding  that  no  liability  of  the  trustees  to  account  for  the 
rents,  issues,  and  profits  of  the  property  arose  from  the  trust. 
The  finding  is,  "and  it  is  not  true  that  defendant  B.  Schneider 
agreed  that  he  would  pay  to  plaintiff  a  fair,  or  any  propor- 
tion of  the  rents,  issues,  and  profits  of  said  property  during 
the  continuance  of  the  said  trust."  This  may  mean  that  the 
trust  conveyance  contained  no  express  agreement  to  pay  to 
plaintiff  the  rents,  issues,  and  profits.  The  court,  by  its 
subsequent  orders,  seems  to  have  treated  the  issue  as  undeter- 
mined. In  its  decree  following  this  finding  no  mention  is 
made  of  the  rents,  issues,  and  profits  of  the  property.  If  the 
court  had  intended  to  adjudge  finally  that  the  trustee  named 
was  relieved  from  any  liability  to  account  for  rents,  issues, 
and  profits  during  his  trusteeship,  the  decree  should  have 
so  adjudged,  for  upon  every  principle  governing  trusteeship 
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there  would  be  an  implied  duty  so  to  accoimt  It  cannot  be 
presumed  that,  in  the  absence  of  any  provision  in  the  instra- 
ment  creating  the  trust  so  to  account,  the  trustee  could  hold 
and  enjoy  the  use  and  incomes  of  trust  property  for  an  in- 
definite period  and  account  to  no  one.  Distinctly,  the  duty 
of  the  trustee  was  to  manage  the  property  in  the  interest  of 
the  trustor  as  well  as  of  all  the  creditors  whom  the  trustee 
represented.  Nothing  short  of  an  adjudication  by  the  court 
that  no  such  duty  rested  upon  the  trustee  could  relieve  him 
therefrom.  All  the  proceedings  show  that  the  trust  was  a 
continuing  trust  over  which  the  court  retained  its  power  of 
direction  and  control  when  properly  invoked.  The  deeree 
shows  that,  for  reasons  then  no  doubt  appearing,  the  trustee 
should  not  be  removed ;  that  he  was  not  blameful  for  not  hav- 
ing sold  the  property  during  the  three  intervening  years. 
Why  an  accounting  for  rents,  issues,  and  profits  was  not  then 
ordered  we  do  not  know.  We  must  presume  that  the  court 
then  found  no  necessity  for  so  ordering.  It  will  be  observed 
that  the  property,  the  subject  of  the  trust,  is  fully  set  forth 
in  the  decree  and  therein  are  mentioned,  as  part  of  the  prop- 
erty, "the  rents,  issues  and  profits."  The  next  step  taken, 
so  far  as  the  record  shows,  was  on  February  19,  1915,  on 
which  date  findings  of  fact  and  conclusions  of  law  were  made 
and  entered,  and  decree  entered  in  accordance  therewith. 
These  proceedin^rs  seem  to  have  been  taken  in  the  same  action 
as  that  in  which  the  findings  and  decree  of  January  4,  1913, 
were  made  but  apparently  by  a  further  petition.  The  plead- 
ings are  not  set  forth,  but  it  appeared  from  recitals  in  the 
findings  of  fact  that  ''a  petition  for  an  order  requiring  de- 
fendants to  render  an  account  herein''  was  heard,  ''upon  tes- 
timony produced  by  plaintiff  and  defendants.  The  court 
found  that  ''all  the  allegations  of  the  first,  second,  third,  and 
sixth  paragraphs  of  said  petition  are  true.''  What  these 
paragraphs  set  forth  does  not  appear.  The  court  found  fur- 
ther that  "the  said  trust  was  created  and  the  defendants  ac- 
cepted the  same  on  the  14th  day  of  February,  1910,  and  ever 
since  said  last  named  date  said  defendants  have  continued 
to  and  do  now  hold  possession  of  the  said  trust  property." 
The  findings  are  set  forth  in  full  upon  an  earlier  page  of  this 
opinion.  It  was  found  that  "defendants  have  neglected  to 
account  to  plaintifi  or  to  this  court  for  any  rents,  issues,  and 
profits  of  said  property,"  and  as  conclusions  of  law,  among 


Digitized  by 


Google 


June,  1916.]  Schneidbb  v.  Monous.  741 

others,  it  was  found  ''that  the  defendants  should  be  required 
to  render  to  this  court  within  fifteen  days  a  full,  true  and 
correct  account  of  all  matters  pertaining  to  said  trust  from 
February  14,  1910,  to  the  date  of  the  filing  of  said  petition ; 
.  .  .  that  plaintiff  should  recover  nothing  from  defendants  at 
this  time  for  the  use  of  said  property/'  The  decree  ordered 
''that  defendants  render  to  this  court  within  fifteen  days 
from  the  date  herein  a  full,  true  and  correct  account  of  all 
matters  pertaining  to  said  trust,'*  etc. 

On  November  8, 1915,  the  court  made  and  entered  the  order 
hereinabove  set  forth,  and  which  is  the  order  the  enforcement 
of  which  petitioners  now  ask  to  have  this  court  prohibit.  The 
court  therein  recited  that  "defendants  having  filed  an  account 
in  obedience  to  the  order  of  February  23,  1915,  .  •  •  that  no 
sufficient  or  any  account  has  been  filed  herein  in  accordance 
with  the  decision  and  decree  of  this  court  heretofore  made 
herein;  Now,  therefore,  it  is  ordered  .  .  .  that  said  defend* 
ants  be  and  they  are  hereby  ordered  to  account  to  the  court 
for  all  the  receipts  and  disbursements,  rents,  issues,  and 
profits  resulting  from  the  operation  of  said  trust  .  .  .  and  to 
return  to  and  produce  before  this  court  ...  all  the  books, 
accounts,  checks,  receipts  and  other  evidences  of  the  receipts 
and  expenditures  in  anywise  relating  to  or  bearing  upon  the 
carrying  out  of  said  trust  from  the  14th  day  of  February, 
1910,  to  the  date  of  the  filing  of  plaintiff's  petition  herein  for 
an  accounting.'' 

The  point  now  urged  in  support  of  the  petition  for  the  writ 
is  that  the  court  was  without  jurisdiction  to  make  the  order 
last  above  referred  to,  for  the  reason  that  by  its  order  of 
January  4,  1913,  it  adjudged  that  the  trust  did  not  require 
an  accounting  of  the  rents,  issues,  and  profits  of  the  property ; 
that  such  order  was  final,  and  the  court  thereby  lost  jurisdic- 
tion to  impose  upon  the  trustees  the  duty  of  rendering  such 
account. 

We  cannot  accede  to  this  constnction  of  the  decree  referred 
to  or  of  the  proceedings  of  the  court  in  the  matter.  Appar- 
ently the  principal  purpose  of  the  trust  was  to  bring  about  a 
sale  of  the  property  and  thereby  the  payment  of  the  trustor's 
liabilities.  In  January,  1913,  no  sale  had  been  effected,  and 
the  court  refused  to  remove  the  trustees,  being  satisfied  that 
they  had  used  all  proper  efforts  to  effect  a  sale.  In  1915  no 
sale  had  yet  been  made,  and  the  court  still  retained  its  confi- 
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dence  in  the  trustees  and  continued  their  trusteeship  by  refus- 
ing to  remove  them.  But  the  court  now  believed  that,  after 
holding  the  property  for  five  years,  it  was  due  to  all  parties 
interested  that  the  trustees  should  render  an  account  of  re- 
ceipts and  disbursements,  as  we  think  the  court  had  the  power 
to  do.  We  cannot  assume,  as  petitioners  seem  to  fear,  that 
they  will  be  unnecessarily  annoyed  in  being  obliged  to  bring 
into  court  the  evidences  of  their  transactions  respecting  the 
property.  It  must  be  presumed  that  at  the  hearing  the  court 
will  hold  the  scales  of  justice  at  equipoise  and  accord  to  all 
the  parties  alike  the  equal  protection  of  the  law.  Petitioneni 
may  have  adjudicated  all  their  rights  involved  at  the  hearing 
and  fully  preserved,  for  review  if  necessary,  by  the  record 
therein  made.  It  may  turn  out  that  the  necessary  expenses 
and  disbursements  and  just  compensation  to  the  trustees  in 
administering  the  trust  will  exceed  the  receipts,  but  with 
the  result,  whatever  it  may  be,  the  court  cannot  now  concern 
itself. 
The  writ  is  denied. 

Hart,  J.)  and  Ellison,  J.,  pro  tern.,  concurred. 


[CIt.  No.  1519.    Third  Appenate  District.— Jane  14,  1916.] 

W.  W.  COLM,  Appellant,  v.  MARY  F.  FRANCIS,  Respond- 
ent; WEST  VIRGINIA  OIL  COMPANY,  Defendant 

BPSCinO    PKBrOBMANCB — GONTRAOr    FOR    liEiLSB    OF    LAND — PlEANXQ — 
SUFFICIIEMOT    OF    GOMPLAmT — CONDITIONS    TO     EXECUTION — CON- 

STBUcnoN  OF  OoNTRACT. — ^A  complaint  in  an  action  for  the  specific 
performance  of  a  contract  for  a  lease  of  land  for  the  purpose  of 
exploring  the  same  for  oil  is  not  subject  to  general  demurrer  on 
the  ground  that  it  disclosed  that  the  lease  was  to  be  executed  only 
when  the  patent  to  the  land  had  been  issued  and  the  land  conveyed 
to  the  defendant,  where  it  is  alleged  that  such  defendant  had  re- 
eeived  a  conveyance  of  such  land  after  the  issuance  to  his  grantor 
of  the  final  receipt  of  the  receiver  of  the  United  States  land  offiee 
for  a  patent  to  such  land,  and  it  appears  from  the  contract  that  bo 
express  reference  is  made  therein  to  a  patent,  but  the  execution  of 
the  lease  was  made  dependent  upon  "the  consummation  of  the  patent 
proceedings.*' 
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Id.— <5oNTRAOT  TO  Sell  to  Third  Party — Supficiency  or  CJomplaini^— 
—Consummation  or  Salb  not  Shown. — In  Biich  an  aetion  the 
complaint  is  not  subject  to  general  demurrer  in  alleging  that  tho 
defendant,  previous  to  the  commeneement  of  the  action,  made  a 
transfer  of  all  her  interest  in  the  property  to  a  third  party,  where 
there  is  no  further  averment  that  she  had  disposed  of  or  sold  the 
land. 

In. — Contract  fob  Leasi  or  Oil  Lands — ^Suiticiency  or  GoNsmxaA- 
tion  —  Development  Wobk.  —  "Development  work"  already  per- 
formed and  to  be  performed  is  a  sufficient  consideration  to  support 
a  eontraet  for  a  lease  of  lands  for  the  discovery  of  oil. 

Id. — ^LxASB — ^Adequacy  or  Oonsidebation. — An  agreement  on  the  part 
of  the  lessee  of  oil  land  to  do  all  work  at  his  own  expense,  pay  all 
taxes  on  the  personal  property,  and  pay  to  the  lessor  as  rent  or 
royalty  one-eighth  of  all  the  proceeds  of  oil  produced,  constitntes  a 
fair,  just,  and  reasonable  consideration  for  the  lease. 

Id.— Pleading  —  SumciENOY  or  Complaint  —  Tbuth  of  Facts.  —  la 
passing  upon  the  question  of  the  sufilciency  or  insufficiency  of  a 
eomplaint  to  state  a  cause  of  action,  it  is  wholly  beyond  the  scope 
of  the  inquiry  to  ascertain  whether  the  facts  stated  are  true  or 
untrue. 

Id.— 6PECIFI0  Perfobmancx  or  Contract — Adequacy  or  Consideration 
^Pleading  and  Evidence. — ^Adequacy  of  consideration  for  a  con- 
tract whose  terms  are  sought  to  be  enforced  through  a  decree  of  a 
eourt  of  equity  must  be  pleaded  and  proved. 

Id.  —  Pttbuc  Lands  —  Begeiveb's  Final  Bxoeift — Conveyance  or 
Equitable  Title. — The  issuance  to  an  applicant  for  a  patent  to 
government  land  of  the  receiver's  final  receipt  constitutes  a  con- 
veyance to  him  by  the  government  of  the  equitable  title,  and  there- 
after the  government,  until  patent  is  issued,  holds  the  legal  title  as 
a  mere  trustee  for  the  applicant  without  any  further  proprietary 
interest  in  the  land. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  N.  Harvey,  for  Appellant 

Matthew  S.  Platz,  for  Respondent  Mary  F.  Francis. 

Geo.  E.  Whitaker,  for  Defendant  West  Virginia  Oil  Com- 
pany. 

HART,  J, — ^This  is  a  suit  for  the  specific  performance  of  a 
certain  contract  for  a  lease,  or,  more  accurately  speaking,  to 
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compel  the  defendant,  Mary  F.  Francis,  to  execute  a  lease  of 
certain  land  to  the  plaintiff  in  accordance  with  the  terms  of 
a  certain  written  agreement,  to  be  hereafter  more  specifically 
referred  to. 

The  said  defendant  (respondent  herein)  demurred  to  the 
complaint  on  general  and  special  grounds.  The  demurrer  was 
sustained  and,  the  plaintiff  refusing  or  failing  to  amend, 
judgment  was  thereupon  entered  against  him  and  in  fayor 
of  the  respondent. 

This  appeal  is  brought  here  by  the  plaintiff  from  said  judg- 
ment 

The  case  as  made  by  the  complaint  is  this:  That  one  P.  J. 
O'Brien  and  one  F.  P.  Francis,  both  residents  of  Eem 
County,  each  claimed,  adversely  to  the  other,  to  be  the  owner 
and  holder  of  the  possessory  title  to  certain  government  lands 
in  Eem  County,  ''under  and  by  virtue  of  certain  mineral 
locations  and  mesne  conveyances  of  the  same'';  said  lands  be- 
ing described  in  the  complaint  as  the  northeast  quarter  and 
the  southeast  quarter  of  section  6,  township  11  north,  of  range 
23  west,  San  Bernardino  meridian;  that  said  O'Brien  and 
Francis,  on  the  tenth  day  of  September,  1908,  entered  into  a 
certain  written  agreement,  which  was  filed  for  record  in  the 
ofiSce  of  the  county  recorder  of  Eem  County  on  the  nine* 
teenth  day  of  October,  1908,  and  which  agreement,  in  sub- 
stance, recited  and  covenanted  as  follows:  That  one  Edward 
Fox  was  desirous  and  willing  to  exploit  said  northeast  quar- 
ter and  develop  the  mineral  deposits  supposed  to  be  contained 
therein,  consisting  of  crude  petroleum,  "for  and  in  considera- 
tion of  his  receiving  a  deed  of  grant,  bargain  and  sale  to  the 
northeast  and  southwest  quarters  of  said  northeast  quarter,'' 
in  accordance  with  the  terms  of  a  certain  agreement  entered 
into  between  said  P.  J.  O'Brien  and  said  Edward  Fox  on  the 
twenty-sixth  day  of  July,  1908;  that  "whereas,  it  is  deemed 
advisable  and  to  the  best  interests  of  the  parties  hereto  that 
an  amicable  adjustment  be  made  of  the  confiicting  claims  of 
said  parties  to  the  lands  in  question  and  hereinabove  described 
and  that  litigation  be  avoided."  Then  follows  a  covenant 
whereby  Francis  was  to  receive,  from  the  land  allotted  to 
O'Brien  in  each  of  the  quarter-sections  named,  thirty-five 
acres,  and  was  to  have  the  first  daim  or  selection  (rf  thirty-five 
acres  in  either  the  one  or  the  other  of  said  sections,  and 
0  'Brien  was,  after  such  selection  by  FrandSi  to  have  the  right 
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to  exercise  his  selection  of  the  forty-five  acres  in  the  other 
quarter-section,  in  each  case  the  selection  to  embrace  one  solid 
piece  or  parcel  of  land ;  that,  after  the  execution  of  the  said 
agreement,  and  on  the  sixteenth  day  of  November,  1908,  the 
said  Francis,  as  parly  of  the  first  part,  entered  into  an  agree- 
ment in  writing  with  the  said  Edward  Fox,  as  party  of  the 
second  part,  which  agreement  was  filed  for  record  in  the  ofiSce 
of  the  county  recorder  of  Eem  County,  on  the  twenty-first 
day  of  January,  1909.  In  said  agreement,  which  is  set  out 
in  the  complaint  in  haec  verba,  it  was  recited,  covenanted, 
and  agreed:  That,  whereas,  said  O'Brien  and  Francis  are 
owners  as  tenants  in  common  of  the  said  northeast  quarter 
of  said  section  6,  and  that  "development  work  for  oil  upon 
said  land  is  now  being  carried  on  and  performed  by  the  party 
of  the  second  part;  that,  upon  the  discovery  of  oil  in  paying 
quantities,  by  reason  of  said  development  work,  patent  pro- 
ceedings are  to  be  instituted  by  said  Francis  and  O'Brien  for 
the  purpose  of  procuring  a  United  States  patent  to  the  land 
hereinabove  described";  that  by  the  said  agreement  between 
Francis  and  O'Brien,  there  were  to  be  conveyed  to  and  vested 
in  the  former,  "upon  the  consummation  of  the  patent  pro- 
ceedings above  referred  to,"  thirty-five  acres  of  said  quarter- 
section;  that  "it  is  not  yet  determined  out  of  what  particular 
portion  of  said  northeast  quarter  of  said  section  6  the  said 
thirty-five  acres  so  to  be  conveyed  to  and  vested  in  said 
Francis  are  to  be  taken  or  segregated;  that,  "for  and  in  con- 
sideration of  the  said  development  work,  performed  and  to  be 
performed  by  the  said  party  of  the  second  part  upon  and  for 
the  benefit  of  said  northeast  quarter  of  said  section  six  herein- 
above described  and  for  other  good  and  sufficient  considera- 
tions moving  from  the  party  of  the  second  part  to  the  party 
of  the  first  part,  the  party  of  the  first  part  hereby  agrees, 
that  when  said  thirty-five  acres  of  land  so  to  be  conveyed  to 
and  title  vested  in  him  as  aforesaid,  is  segregated  from  the 
remaining  portion  of  said  northeast  quarter  of  section  six, 
and  conveyed  to  and  vested  in  him,  he  will  execute  and  deliver 
to  said  party  of  the  second  part  an  Indenture  of  Lease  of  said 
thirty-five  acres  of  land,  which  said  Indenture  of  Lease  shall 
embody  among  others,  the  following  provisions,  to-wit:  That 
the  said  party  of  the  first  part,  as  lessor,  shall  lease,  demise 
and  let  unto  the  said  party  of  the  second  part,  as  lessee,  the 
said  thirty-five  acres  of  land,  being  a  portion  of  said  north- 
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east  quarter  of  said  section  six,  hereinbefore  referred  to, 
together  with  the  exclusive  right  to  mine,  dig,  excavate,  bore, 
and  drill  for  and  otherwise  to  collect,  develop  and  obtain 
petroleum  oil,  natural  gas,  naphtha,  and  other  hydro-carbon 
and  kindred  substances,  and  also  water,  and  the  right  to  sever 
and  remove  said  substances  from  said  lands,  also  to  construct, 
maintain  and  use  over  and  upon  said  land,  roads,  pipe  lines, 
telephone  lines,  storage  tanks,  engines,  machinery,  and  other 
structures.'' 

Subsequent  to  the  making  of  the  foregoing  agreement,  the 
said  F.  P.  Francis  died,  his  estate  was  administered  upon  by 
his  widow,  Mary  F.  Francis,  the  respondent  herein,  and,  by  a 
decree  of  the  superior  court  of  the  county  of  Eem,  sitting  in 
probate,  made  and  entered  on  the  thirteenth  day  of  July, 
1910,  said  estate,  including  the  interest  of  her  deceased  hus- 
band in  and  to  the  agreement  of  September  10,  1908,  between 
the  said  deceased  and  the  said  O'Brien,  concerning  the  land 
described  in  the  complaint,  was  distributed  to  the  said  Mary 
F.  Francis. 

It  is  further  alleged  that  subsequent  to  the  making  of  the 
agreement  between  the  said  Fox  and  the  said  Frank  P. 
Francis,  and  after  the  death  of  the  latter,  the  said  Fox  dis- 
covered crude  petroleum  in  large  and  paying  quantities  in 
and  upon  the  said  northeast  quarter  of  the  said  section  6; 
that  upon  the  said  discovery  of  crude  petroleum  oil,  applica- 
tion for  a  United  States  patent  to  said  northeast  quarter  was 
made  by  said  P.  J.  O'Brien,  "and  after  proceedings  had  and 
taken  in  the  United  States  Land  Office  at  Los  Angeles,  Cali- 
fornia, the  Receiver's  final  receipt  on  said  application  for  a 
patent  was  duly  issued  to  said  P.  J.  O'Brien  for  said  northeast 
quarter  of  section  six ;  that,  at  or  about  the  time  of  the  issu- 
ance of  said  receiver's  final  receipt  above  referred  to,  the 
said  P.  J.  O'Brien  conveyed  to  the  said  defendant,  Mary  F. 
Francis,  as  successor  in  interest  of  the  estate  of  the  said  F.  P. 
Francis,  deceased,  in  accordance  with  the  terms  of  the  agree- 
ment made  by  him  with  said  Francis,"  thirly-five  and  four- 
teen-hundredths  acres  of  the  land  described  in  the  complaint, 
said  thirty-five  acres  and  fraction  of  an  acre  being  specifically 
described  in  the  complaint. 

On  the  second  day  of  July,  1909,  the  said  Edward  Fox  by 
an  instrument  in  writing  transferred  and  assigned  all  his 
right,  title,  and  interest  in  and  to  said  agreement  of  Novem- 
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ber  16,  1908,  between  himself  and  the  said  Frank  P.  Francis, 
to  one  Lewis  Hicks,  the  said  transfer  having  been,  on  the 
sixth  day  of  July,  1909,  recorded  in  the  office  of  the  county 
recorder  of  Eem  County;  and,  on  the  twenty-eighth  day  of 
June,  1912,  Hicks,  by  an  instrument  in  writing,  transferred 
and  conveyed  the  said  agreement  and  all  rights  tiiereunder  to 
the  plaintiff  and  appellant  herein. 

It  is  charged  that,  after  the  estate  of  F.  P.  Frandfl,  de- 
ceased, was  distributed  to  the  defendant,  Mary  F.  Francis, 
and  subsequent  to  the  issuance  of  the  United  States  receiver's 
final  receipt  and  the  conveyance  by  the  said  P.  J.  O'Brien  to 
said  Mary  F.  Francis  of  the  thirty-five  acres  of  land  above 
mentioned,  "and  notwithstanding  the  existence  of  said  agree- 
ment  of  lease,  which  has  never  been  canceled,  vacated  or  set 
aside,  and  of  which  agreement  of  lease  the  said  defendant, 
Mary  F.  Francis,  had  actual  as  well  as  constructive  knowl« 
edge  at  all  times  herein  mentioned,  the  said  defendant,  Mary 
F.  Francis,  entered  into  a  contract  of  sale  with  one  E.  S. 
Qood,  by  which  the  said  defendant,  Mary  F.  Francis,  agreed 
to  sell  to  the  said  E.  S.  Qood  the  above  mentioned  and 
described  land  for  the  purpose  of  drilling  and  operating  the 
same  for  the  production  of  oil  therefrom'';  that,  in  accord- 
ance with  said  agreement  to  sell,  the  said  defendant  placed 
the  said  Good  in  possession  of  said  land ;  that  said  Good  haa 
assigned  and  transferred  all  his  title  and  interest  in  and  to 
said  agreement  to  sell  to  the  defendant.  West  Virginia  Oil 
Company,  which  company  "haa  at  all  times  since  said  assign- 
ment been  in  the  occupancy  and  possession  of  said  described 
land  and  claiming  some  right,  title  and  interest  in  said  land, 
but  plaintiff  alleges  that  the  same  is  without  right  or  merit 
and  is  subject  and  subordinate  to  plaintiff's  rights  in  said 
lease  and  said  described  land." 

The  plaintiff  states  that,  on  or  about  the  twenty-sixth  day 
of  September,  1912,  he  made  a  demand  on  the  respondent  for 
a  lease  of  said  thirty-five  acres  in  accordance  with  the  terms 
of  the  written  agreement  of  November  16,  1908,  but  that  she 
has  ever  since  failed  and  refused,  and  still  fails  and  refuses, 
to  execute  an  agreement  of  lease  to  the  plaintiff ;  that  plaintiff 
has  at  all  times  since  the  assignment  of  the  said  agreement 
to  him  been  ready  and  willing  "and  is  now  ready  and  willing 
to  perform  all  of  the  terms  and  conditions  of  said  lease  to 
be  by  him  performed  as  lessee." 
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The  statement  of  the  alleged  special  grounds  of  demurreri 
80  far  as  the  first  specification  is  concerned,  k  wanting  in 
clearness.  While  the  first  and  second  specifications  declare 
that  the  complaint  is  ambiguous  and  unintelligible,  and  that 
the  court  has  no  jurisdiction  over  the  subject  matter  of  the 
action,  they  in  fact  involve  objections  to  the  complaint  on 
general  rather  than  special  grounds.  More  explicitly  speak- 
ing, the  necessary  legal  effect  of  the  demurrer  in  those  par- 
ticulars is  that  the  complaint  is  insufficient  in  the  statement 
of  a  cause  of  action,  because  it  discloses  that  the  lease  was  to 
be  executed  only  when  the  patent  to  the  land  described  in 
the  complaint  was  issued  to  O'Brien  and  after  he  had  con- 
veyed to  Francis  the  particular  thirty-five  acres  of  land  which 
their  agreement  of  September  10,  1908,  called  for,  and  that 
it  does  not  appear  from  the  complaint  that  either  a  patent  or 
the  receiver's  final  receipt  on  the  application  of  a  patent  to 
said  land  had  been  issued  to  O'Brien  or  to  any  other  person, 
or  that  the  land  had  been  segregated  and  the  parcel  to  which 
Francis  was  entitled  conveyed  to  him  by  O'Brien  in  pmr- 
suance  of  the  terms  of  said  agreement. 

The  averments  relative  to  the  alleged  contract  by  the  de- 
fendant to  sell  the  land  to  the  said  E.  S.  Good,  as  well  as 
those  relative  to  the  alleged  transfer  of  the  said  agreement  to 
sell  to  the  defendant,  West  Virginia  Oil  Company,  are  also 
challenged  as  being  enveloped  in  ambiguity  and  characterized 
by  unintelligibleness.  The  complaint,  in  the  particular  re- 
ferred to,  is  not  amenable  to  the  objection  thus  made.  It  is 
true  that  the  agreement  to  sell  was  not  set  out  in  full  in  the 
complaint,  as  counsel  for  the  respondent  seems  to  think  ought 
to  have  been  done.  But  it  was  within  the  rights  of  the 
plaintiff  to  plead  said  contract  in  a  manner  consistent  with 
the  dictates  of  his  own  judgment,  so  long  as  he  made  it 
clearly  to  appear  in  his  complaint  that  sudi  a  contract  had 
been  made,  and  that  under  it  claims  were  made  to  the  prop- 
erty in  question  adverse  to  his  alleged  rights  therein.  And 
the  complaint  does  clearly  show  that  such  a  contract  had 
been  made,  was  still  in  existence,  and  that  under  it  the  West 
Virginia  Oil  Company  claims  an  interest  in  the  premises  in 
dispute  adversely  to  the  plaintiff's  claim  of  interest  in  said 
property  under  the  contract  for  a  lease. 

The  most  important  points  urged  here,  however,  are  that 
the  complaint  does  not  state  a  cause  of  action  for  the  relief 
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herein  sought,  because  it  fails  to  disclose  that  the  conditions 
upon  which  the  lease  was  to  be  made  and  delivered  to  Fox  or 
his  assignees  had  taken  place  or  been  complied  with,  and  be- 
cause, further,  it  fails  to  show  an  adequate  consideration 
either  for  the  contract  for  a  lease  or  for  the  lease  itself.  It  is 
further  contended  that  the  defendant,  Mary  F.  Francis,  is 
not  a  real  party  in  interest. 

These  contentions  are  without  legal  force,  and  the  demurrer 
was,  therefore,  erroneously  sustained. 

The  theory  of  the  respondent  is  that,  under  the  terms  of 
the  contract  between  Francis  and  Fox,  the  latter  could  ac- 
quire no  right  to  the  lease  until  a  patent  to  the  land  in  ques- 
tion had  actually  been  issued  by  the  government  to  O'Brien* 
But  there  is  no  language  in  the  contract  between  Francis  and 
Fox  which  requires  that  instrument  to  be  construed  to  mean 
that,  as  a  condition  precedent  to  the  execution  of  the  lease 
or  to  the  right  of  Fox  to  compel  the  execution  of  the  lease, 
a  patent  must  have  actually  been  issued  to  and  received 
by  O'Brien  to  the  lands  described  in  the  complaint.  The  con- 
tract itself  makes  no  express  reference  to  a  patent.  The 
language  of  the  preamble  to  the  contract,  viz.,  that  the  thirty- 
five  acres  were  to  be  conveyed  to  and  vested  in  said  Francis 
"upon  the  consummation  of  the  patent  proceedings/*  does  not 
say,  nor  do  we  believe  it  may  reasonably  be  held  to  have  been 
intended  to  say,  that  the  actual  issuance  of  a  patent  by 
the  government  should  have  taken  place  as  a  condition  to 
the  execution  of  the  lease.  Indeed,  the  *' consummation  of 
the  patent  proceedings"  by  the  applicant  could  have  gone 
no  further  than  establishing  his  right  to  a  patent — ^he  could 
not  himself,  quite  obviously,  issue  the  patent.  All  that  the 
contract  called  for,  so  far  as  was  concerned  Fox's  right  to  a 
lease  from  Francis,  was  that  the  latter  should  acquire  titie  to 
the  thirty-five  acres  of  land  selected  by  him,  and  that  he  did 
acquire  a  title  to  thirty-five  acres  of  land,  which  were  selected 
and  segregated  from  the  northeast  quarter  of  section  6,  and 
conveyed  to  the  successor  in  interest  to  his  estate,  the  com- 
plaint very  clearly  discloses.  That  pleading,  as  has  been  shown, 
alleges  that,  upon  the  discovery  of  crude  petroleum  oil  on 
the  northeast  quarter  of  section  6,  due  proceedings  were  had 
in  the  United  States  land  office  for  the  acquirement  of  a 
patent  to  said  land,  and  thereupon  the  receiver's  final  receipt 
entitling  the  applicant  to  a  patent  "was  duly  issued  to  the 
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said  P.  J.  0  'Brien  for  said  northeast  quarter  of  said  section 
6/'  and  that  ''at  the  time  of  the  issuance  of  said  receiver's 
final  receipt"  O'Brien  conveyed  to  the  respondent,  as  the 
successor  in  interest  in  the  estate  of  her  deceased  husband, 
thirty-five  acres  out  of  the  said  northeast  quarter. 

The  issuance  to  O'Brien  of  the  receiver's  final  receipt  con- 
stituted a  conveyance  to  him  by  the  government  of  the  equi- 
table title  to  the  land.  Until  the  patent  was  issued,  the  gov- 
ernment was,  of  course,  the  holder  of  the  legal  title,  but  it  held 
it  as  a  mere  trustee  for  O'Brien,  and  no  longer  had  a  pro- 
prietary or,  indeed,  any  interest  whatever  in  the  land  itself. 
The  discharge  of  its  trust  lay  in  the  mere  ministerial  act  of 
its  officers  charged  with  that  duty  in  issuing  the  patent — ^the 
mere  evidence  of  O'Brien's  ownership  in  fee  of  the  land. 
O'Brien's  title,  so  far  as  dominion  over  it  was  concerned,  be- 
came complete  when  he  received  the  final  certificate  of  the 
receiver. 

The  foregoing  views  are  sustained  by  the  decisions  of  the 
courts  as  well  as  by  the  adjudications  of  the  land  department 
of  the  government. 

In  BarTiey  v.  Dolph,  97  U.  S.  652,  656,  [24  L.  Ed.  1063], 
it  is  said:  ''When  tiiie  right  to  a  patent  once  became  vested 
in  a  settler  under  the  law,  it  was  equivalent,  so  far  as  the 
government  was  concerned,  to  a  patent  actually  issued.  The 
execution  and  delivery  of  the  patent  after  the  right  to  it  ia 
complete  are  the  mere  ministerial  acts  of  the  officer  charged 
with  that  duty." 

In  a  case  before  the  Interior  Department — Aspen  Cans. 
Odd  Min.  Co.  v.  Waiiams,  27  Land  Dec.  16— Secretary  Bliss 
said:  "Where  an  entry  and  final  certificate  are  obtained  by 
compliance  with  the  public  land  laws,  the  right  of  the  entry- 
man  or  purchaser  is  complete,  and  his  right  or  title  will  not 
be  impaired  by  any  delay  in  issuing  the  patent,  and  when 
issued  the  patent  will  relate  back  to  the  date  of  the  entry  or 
purchase  and  give  effect  thereto  from  that  time."  (See, 
also,  Carroll  v.  Safford,  3  How.  441,  461,  [11  L.  Ed.  671] ; 
Witherspoon  v.  Duncan,  4  Wall.  210,  218,  220,  [18  L.  Ed. 
339]  ;  Stark  v.  Starr,  6  Wall.  402,  418,  [18  L.  Ed.  925] ; 
Amador  Medean  Oold  Min,  Co.  v.  South  HiU  OoUL  Min,  Co,, 
13  Sawy.  523  [36  Fed.  668].) 

Again,  in  Harkrader  v.  Goldstein,  31  Land  Dec.  93,  Actinjr 
Secretary  Ryan  said:  "Having  complied  with  all  the  terms 
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and  conditions  necessary  to  obtaining  title,  and  the  officers  of 
the  government  whose  duty  it  was  to  act  in  the  premises  in 
the  first  instance  having  accepted  his  proof  and  issued  final 
certificate  of  entry  thereon,  the  town  site  entryman  and  those 
for  whom  he  was  trustee  had  upon  the  face  of  the  record  ac- 
quired a  vested  interest  in  the  land,  and  under  the  law  had 
become  prima  facie  the  equitable  owners  thereof  and  entitled 
to  a  patent/'  (See,  also,  Kern  OH  Co.  v.  Clarke,  30  Land 
Dec.  550;  Skinner  v.  Fisher,  40  Land  Dec.  112;  In  re  South- 
ern Pac.  R,  R,  Co,,  32  Land  Dec.  51,  64;  Wirth  v.  Branson, 
98  U.  S.  118,  121,  [25  L.  Ed.  86] ;  Simmons  v.  Wagner,  101 
U.  S.  260,  261,  [25  L.  Ed.  910].) 

It  is  true  that  the  government  has  it  within  its  power  to 
refuse,  for  sufficient  reasons — ^for  instance,  for  fraud  in  the 
procurement  of  the  final  certificate — to  issue  a  patent  after  the 
final  certificate  therefor  has  been  issued,  but,  in  the  absence 
of  a  showing  that  some  reason  exists  for  the  withholding  of 
or  refusal  to  issue  a  patent,  it  cannot  be  assumed  that  the 
government  has  the  legal  right  to  do  so,  nor  that,  a  final  cer- 
tificate for  the  land  having  been  issued,  the  issuance  of  a 
patent  will  not  follow  in  due  course. 

Thus  it  will  be  observed  that  O'Brien,  having  acquired  an 
equitable  title  to  the  northeast  quarter  of  section  6,  conveyed 
to  Mrs.  Francis,  as  the  successor  in  interest  to  her  deceased 
husband,  a  similar  title  to  thirty-five  acres  carved  out  of  said 
quarter-section,  in  accordance  with  the  terms  of  the  contract 
between  O'Brien  and  her  husband.  The  contract  between 
Francis  and  Fox  does  not  call  for  any  particular  kind  of  title 
— ^that  is,  it  does  not  provide,  as  one  of  the  conditions  upon 
which  Fox  would  be  entitled  to  a  lease  of  Francis'  thirty-five 
acres,  that  the  latter  should  first  have  vested  in  him  a  legal 
title  to  the  land.  It  merely  provides  that  title  to  the  land 
shall  be  vested  in  him — a  title  which,  whether  legal  or  equi- 
table or  both,  would  vest  in  him  full  dominion  over  the  land 
80  conveyed,  with  the  power  and  right  to  dispose  of  it  as  he 
pleased.  And,  as  by  the  receiver's  final  certificate  and 
O'Brien's  conveyance,  such  a  title  was  vested  in  Francis  or 
in  his  successor  in  interest,  it  follows,  of  course,  that  that 
one  of  the  several  conditions  upon  which  Fox  was  entitled 
to  the  lease  under  his  contract  with  Francis  had  been  complied 
with. 
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The  construction  thus  given  the  contract  for  a  leaae  har^ 
monizes  with  the  practical  construction  to  which  the  parties 
themselves  subjected  the  contract  between  O'Brien  and  Franeia. 
Upon  the  issuance  of  the  receiver's  final  receipt  to  CBrien, 
Mrs.  Francis,  in  the  exercise  of  her  right  under  said  contract 
to  a  first  selection  of  thirty-five  acres  out  of  the  northeast 
quarter,  selected  and  had  set  off  to  her  said  thirty-five  acres, 
and  O'Brien  conveyed  the  same  to  her  and  she  accepted  the 
conveyance — all  this,  in  pursuance  of  said  contract  between 
O'Brien  and  Francis,  the  language  of  which,  so  far  as  that 
particular  part  of  it  was  concerned^  was  followed  by  the 
contract  for  the  lease. 

Counsel  for  the  respondent  has  filed  with  the  papers  in  this 
case  (not  contained  in  the  transcript  on  appeal)  a  certified 
statement  by  the  register  of  the  United  States  land  office  at 
Los  Angeles,  dated  June  9, 1913,  in  which  that  officer  declares 
that  as  a  matter  of  fact  no  final  certificate  has  ever  been  is- 
sued out  of  said  office  for  the  said  quarter-section^  and  in 
effect  makes  the  singularly  novel  proposition  that,  in  determin- 
ing whether  the  complaint  is  wanting  in  the  statement  of  a 
cause  of  action  because  no  title  of  any  character  to  said  land 
has  vested  in  Francis  or  O'Brien,  this  court  may,  by  virtue 
of  the  provisions  of  section  1875,  subdivision  3,  of  tiie  Code 
of  Civil  Procedure,  take  judicial  notice  of  the  fact  that  no 
final  certificate  has  ever  been  issued  out  of  said  land  office 
for  a  patent  to  said  land,  and  to  aid  it  the  court  may  inspect 
or  examine  the  said  certified  statement  of  the  register.  The 
proposition  is  so  obviously  unsound  that  it  would  seem  that 
no  notice  should  be  given  to  it  However,  counsel  makes  the 
point  and  the  obvious  reply  is  that  the  rule  referred  to  is 
one  of  evidence  and  not  of  pleading.  It  is  only  the  statement 
of  a  proposition  plainly  within  the  realm  of  commonplaces  to 
say  that,  in  passing  upon  the  question  of  the  sufficiency  or  in- 
sufficiency  of  a  complaint  to  state  a  cause  of  action,  it  is  wholly 
beyond  the  scope  of  the  inquiry  to  ascertain  whether  the  facts 
stated  are  true  or  untrue.  That  is  always  the  ultimate  ques- 
tion to  be  determined  by  the  evidence  upon  a  trial  of  the  ques- 
tions of  fact.  Obviously,  the  complaint,  when  appropriately 
challenged,  whether  for  want  of  sufficient  facts  or  for  an  in- 
sufficient or  inartificial  statement  of  the  facts,  must  stand  or 
fall  by  its  own  force.    Nothing  dehors  the  pleading  itMlf  < 
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be  considered  to  determine  whether  it  is  obnoxious  to  ob}e5* 
tions  made  against  it  as  a  pleading. 

It  is  next  contended  that  the  complaint  shows  that  the  de- 
fendant, Mary  F.  Francis,  previously  to  the  commencement 
of  this  action,  had  transferred  her  right,  title,  and  interest 
in  and  to  the  premises  in  question  to  one  Oood,  that  she  now 
has  no  interest  in  the  property  to  which  the  lease  relates, 
that  she  is  not  the  real  party  in  interest,  and  that,  as  to  her, 
specific  performance  of  the  contract  for  a  lease  is  impossible. 
The  complaint  does  not  state  that  Mrs.  Francis  had  disposed 
of  or  sold  the  land  in  question.  It  alleges  that  she  entered 
into  a  contract  with  said  Oood  whereby  she  agreed  to  sell  to 
him  the  thirty-five  acres,  and  that  Good  transferred  said  con- 
tract and  his  right  to  purchase  thereunder  to  the  defendant, 
West  Virginia  Oil  Company.  No  sale  of  the  property  by  vir- 
tue of  the  terms  of  said  contract  had  been  consummated,  so 
far  as  the  complaint  shows.  Mrs.  Francis,  being  still  the 
owner  of  the  property,  is,  of  course,  legally  capable  of  execut- 
ing the  lease.  It  was  manifestly  proper  to  make  the  defend- 
ant, West  Virginia  Oil  Company,  a  party  defendant,  since  it 
claimed  some  interest  in  the  property  by  reason  of  the  agree- 
ment to  sell. 

The  last  point  made  is  that  the  contract  for  the  lease  is  not 
supported  by  a  consideration,  and  that  the  consideration  mov- 
ing to  Francis  for  the  execution  of  the  lease  is  not  shown  by 
the  complaint  to  be  adequate. 

The  rule  that  adequacy  of  consideration  for  a  contract 
whose  terms  are  sought  to  be  enforced  through  a  decree  of  a 
court  of  equity  must  be  pleaded  and  proved  is  not  only  ex- 
pressly declared  by  our  code  (Civ.  Code,  sec.  3391),  but  is  so 
firmly  settled  by  the  authorities  that  it  is  unnecessary  to  cite 
any  upon  that  proposition.  And  we  think  it  is  made  very 
clear  by  the  complaint  in  the  case  at  bar  that  that  rule,  so 
far  as  pleading  is  concerned,  has  been  fully  complied  with 
both  as  to  the  contract  which  constitutes  the  basis  of  this 
action  and  the  proposed  lease.  The  contract  for  the  lease 
recites  that  ''for  and  in  consideration  of  the  said  development 
work  performed  and  to  be  performed  by  the  said  party  of 
the  second  part  upon  and  for  the  benefit  of  said  northeast 
quarter  of  said  section  hereinabove  described  and  for  other 
good  and  sufficient  considerations  moving  from  the  party  of 
the  second  part,"  etc.    Thus  it  will  be  noted  that  one  of  the 
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eossideratioDfl  for  the  eontraet  of  lease  was  *' development 
work''  already  performed  by  Fox,  and  this  itself  was  a  con- 
sideration sufficient  to  support  said  contract.  As  to  the  lease 
itself,  the  contract  provides  that  the  lessee  shall  do  all  the 
work  of  drilling  wells,  furnish  all  the  labor  and  materials 
and  machinery,  and  erect  structures  and  such  other  appur- 
tenances as  may  be  necessary  for  the  production  of  oil  in  pay- 
ing quantities,  pay  all  taxes  on  all  the  personal  property  on  the 
premises,  induding  the  machinery  and  structures  referred  to, 
and  pay  to  the  lessor,  ''as  rent  or  royalty  for  said  lands, 
one-eighth  of  all  the  proceeds  of  oil  or  other  substances  which 
may  be  produced  or  saved  from  the  premises,  and  from  the 
wells  therein,  less  the  amount  consumed  in  production'';  that 
the  royalty  so  due  and  to  be  paid  to  the  lessor  by  the  lessee 
shall  be  paid  in  products  or  cash  at  the  option  of  the  lessor, 
the  latter  to  furnish  the  lessee  with  a  monthly  statement  show- 
ing production  of  oil  and  other  substances  from  the  land 
We  cannot  say  that  this  does  not  constitute  a  fair,  just,  and 
reasonable  consideration.  At  any  rate,  on  the  face  of  thA 
complaint  it  appears  to  be  adequate  and  equitable. 

The  judgment  is  reversed,  with  directions  to  the  court  below 
to  allow  the  respondent  such  time  within  which  to  answer  thft 
complaint  as  to  it  may  appear  reasonable. 

Chipman,  P.  J.,  and  Ellison,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  10,  1916. 
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[Giy.  No.  1788.    Ffnt  Appellate  DiBtriet.— June  15,  1916.] 

CLARENCE  C.  BURR,  Respondent,  v.  BOARD  OP  SUPER- 
VISORS OF  THE  CITY  AND  COUNTY  OP  SAN 
PRANCISCO  et  al.,  Appellants. 

Taxis  Illeoallt  Collectei>— Dxicand  iob  Payment— Mamdaicub-^ 
Pleading — SuFnoisNCY  or  Complaint. — In  a  suit  for  a  writ  of 
mandamus  to  compel  the  Bupervison  of  the  city  and  eountj  of  San 
Francisco  to  approve  and  allow  a  claim  for  the  payment  of  a  judg- 
ment for  the  recovery  of  taxes  illegally  collected  by  the  city  and 
eonnty,  where  the  complaint  set  forth  with  great  circumstantiality 
the  history  and  nature  of  the  claim,  and  after  doing  so  averred  plain- 
tiff '^presented  his  claim  and  demand  to  said  board,"  the  statement 
sufficiently  shows  that  it  was  the  detailed  claim  and  demand  of  plain- 
tiff which  was  brought  before  the  board  for  its  approval,  and  the 
eomplaint  was  sufficient  as  against  either  a  general  demurrer  or  a 
special  demurrer  for  uncertainty. 

Is. — Claim  not  Payable  Out  of  Particulab  Fund— Approval  wt 
Board. — The  claim  for  payment  of  a  judgment  for  the  recovery  of 
eertain  taxes  illegally  collected  by  the  city  and  county  of  San  Fran- 
dseo  is  one  which  is  not  required  to  be  payable  out  of  the  revenues 
of  any  particular  year  or  fund,  but  is  a  claim  that  the  board  of 
supervisors  is  bound  to  audit  and  approve,  and  the  city  is  required 
to  pay,  irrespective  of  the  provisions  of  the  charter  relative  to  the 
incurring  of  indebtedness  or  payment  of  claims  in  excess  of  the 
revenues  of  the  city  for  any  particular  year. 

Id. — ^Presentation  op  Claims  to  Supervisobs — Usual  Praoticx — 
Mandamus. — Where  the  usual  procedure  in  the  city  and  county  of 
Ban  Francisco  with  reference  to  the  allowance  and  payment  of 
claims  is  that  they  shall  first  be  presented  to  the  board  of  super- 
Tisors  for  its  approval,  which  procedure  plaintiff  pursued  on  a  claim 
for  payment  of  a  judgment  for  the  recovery  of  taxes  illegally  col- 
lected by  said  city  and  county,  plaintiff  is  entitled  to  a  writ  of 
9umdamus  requiring  the  board  to  follow  the  usual  custom  in  this 
respect 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Percy  V.  Long,  City  Attorney,  and  Harry  Q.  McEannay, 
Assistant  City  Attorney,  for  Appellants. 

Drown,  Leicester  &  Drown,  for  Respondent. 


Digitized  by 


Google' 


756  BuBB  V.  BoABD  OF  Supervisors.    [30  Cal.  App. 

THE  COUBT.— Thifl  is  an  appeal  from  a  judgment  direct- 
ing the  issuance  of  a  peremptory  writ  of  mandate,  command- 
ing the  defendants,  as  members  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco,  to  approve  and  allow 
the  daim  and  demand  filed  with  said  board  by  the  plaintiff, 
for  the  pa3rment  by  said  city  and  county  of  a  judgment  for 
the  recovery  from  said  corporation  of  certain  taxes  illegally 
collected  by  it 

It  is  the  contention  of  the  appellants  that  its  demurrer  to 
the  complaint  upon  the  ground  of  uncertainty  should  have 
been  sustained,  said  uncertainty  consisting  in  the  absence 
from  said  complaint,  as  appellants  insist,  of  a  statement  of 
the  nature  of  the  claim  and  demand,  the  detail  of  which  was 
presented  to  the  board  of  supervisors.  An  examination  of  the 
complaint,  however,  shows  that  the  pleader  set  forth  with 
great  circumstantiality  the  history  and  nature  of  his  daim, 
and  after  doing  so  averred  that  ''he  presented  his  daim  and 
demand  to  said  board."  We  think  this  statement  sufficiently 
shows  that  it  was  the  detailed  claim  and  demand  of  the  plain- 
tiff which  was  before  the  board  for  its  approval,  and  that 
the  complaint  was  therefore  suffident  as  against  either  a 
general  or  special  demurrer. 

We  are  of  the  opinion  also  that  the  claim  and  demand  of 
the  plaintiff  was  one  which  was  not  required  to  be  payable 
out  of  the  revenues  of  any  particular  year  or  fund,  but  was 
a  daim  that  the  board  of  supervisors  was  bound  to  audit  and 
approve,  and  that  the  dty  was  required  to  pay,  irrespective 
of  the  provisions  of  the  charter  relative  to  the  incurring  of 
indebtedness  or  pa3rment  of  claims  in  excess  of  the  revenues 
of  the  city  for  any  particular  year. 

The  final  contention  of  the  appellants  is  that  this  daim  being 
of  that  nature,  was  not  one  which  it  was  requisite  should  be 
presented  to  the  board  of  supervisors  at  all,  and  hence  that  they 
were  not  called  upon  to  act  upon  or  approve  it  It  is  conceded, 
however,  that  the  usual  procedure  in  said  dty  with  reference 
to  the  allowance  and  payment  of  daims  is  that  they  shall 
first  be  presented  to  the  board  of  supervisors  for  its  approval, 
and  that  the  plaintiff  herein  was  pursuing  such  procedure. 
This  being  so,  he  was  entitled  to  have  the  writ  issued  re- 
quiring the  board  to  follow  the  usual  custom  in  respect  to 
the  approval  and  payment  of  claims  against  said  &tj. 

Judgment  affirmed. 
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[GIt.  No.  1779.    First  Appellate  District.— June  16,  1916.] 

JOEL  BOULLAED,  Respondent,  v.  DONLEY  C.  GRAY, 

Appellant. 

OOMTRAGTS — ^HuSBAND    AND    WlTB — SECTION     168,     CiVIL     OODI. — ^Under 

section  168  of  the  Civil  Code  a  husband  or  wife  may  enter  into  any 
engagement  with  the  other  or  with  anj  other  person  respecting 
property  which  either  might  if  unmarried. 
Id, — Sai«  of  Automobtub  to  Wife — ^Nonliability  of  Husband— Evi- 
DXNCX. — In  an  action  against  the  husband  to  recover  the  balance 
due  on  an  automobile  purchased  bj  his  wife,  evidence  of  an  offer 
on  the  part  of  the  husband  to  compromise  the  claim  is  insufficient 
to  show  his  liability  thereon,  there  being  no  delegation  of  authority 
by  him  to  his  wife  to  represent  him  generally  or  in  the  particular 
transaction. 

Id. — ^Autohobili  not  Negbssaby  of  Lifs — Abbxnob  of  Authobitt  of 
Wifb— Heabsay  Evidknob. — ^An  automobile  cannot  be  deemed  one 
of  those  necessaries  of  life  that  a  wife  is  authorised  to  purchase 
upon  her  husband's  responsibility,  and  therefore  she  has  no  implied 
authority  to  represent  him  in  such  purchase,  and  evidence  of  what 
she  said  when  she  purchased  the  machine  is  hearsay  and  inadmis- 
sible against  the  husband. 

Id. — ^Plbading — ^Amendment — Sake  Oaubb  of  AonoN. — Where  the 
original  complaint  In  such  an  action  was  founded  upon  a  promissory 
note  given  for  the  balance  of  the  purchase  price  of  the  automobile, 
an  amended  complaint  setting  forth  a  cause  of  action  for  goods 
sold  and  delivered  does  not  contain  a  different  and  new  cause  of 
aetion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fremo 
County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Larkins  ft  Bailey,  for  Appellant 

Eitt  Gould,  and  C.  K.  Bonestell,  for  Respondent 

THE  COURT. — ^This  is  an  action  to  recover  the  balance  due 
on  account  of  the  sale  of  an  automobile  alleged  to  have  been 
made  by  the  Roullard-Brown  Auto  Company  to  the  defendant 
the  account  having  been  assigned  to  the  plaintiff. 

The  transaction  for  the  purchase  of  the  automobile  was  con- 
ducted by  Hazel  I.  Gray,  the  wife  of  the  defendant,  and  as 
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part  of  the  purchase  price  the  sellers  took  her  promissory  note 
for  $440;  the  machine  was  delivered  to  her,  and  the  balance 
due  thereon,  as  evidenced  by  the  note,  was  charged  to  her  per- 
sonally upon  their  books.  Notwithstanding  these  facts  the 
plaintiff  seeks  to  hold  the  defendant  upon  the  contract. 

A  husband  or  wife  may  enter  into  any  engagement  with  the 
other  or  with  any  other  person  respecting  property  wliich 
either  might  if  unmarried.  (Civ.  Code,  sec.  158.)  It  would 
appear  from  what  is  above  narrated  that  the  transaction  was 
one  between  defendant's  wife  and  the  vendors  of  the  auto- 
mobile, for  which  she  alone  was  responsible.  The  only  evi- 
dence in  the  case  tending  to  show  that  Mrs.  Gray  was  acting 
on  behalf  of  the  defendant  in  the  transaction  consists  of  two 
inferences  to  be  drawn,  one  from  a  letter  written  by  him,  and 
the  other  from  an  admission  claimed  to  have  been  made  by 
him  to  one  of  the  plaintiff's  assignors,  and  an  offer  on  the  part 
of  the  defendant  to  compromise  the  claim.  Evidence  of  this 
offer  went  in  without  objection,  and  was  made,  according  to  a 
declaration  imputed  to  the  defendant,  with  a  view  to  help 
reach  a  settlement  of  domestic  troubles  which  he  was  having 
at  the  time  with  his  wife.  As  to  the  inferences  just  referred 
to,  they  are  as  consistent  with  the  claim  that  the  automobile 
was  the  property  of  Mrs.  Gray  as  with  any  other  theory ;  but 
assuming  that  the  court  was  warranted  in  construing  the  offer 
to  compromise  and  claimed  admissions  against  the  defendant, 
still  we  think  they  amounted  to  no  more  than  slight  evidence 
insufficient  to  support  the  findings.  (Code  Civ.  Proc.,  sec. 
1835.)  There  was  no  evidence  introduced  at  the  trial  that 
there  was  any  delegation  of  authority  from  the  defendant  to 
his  wife  to  represent  him  generally  or  in  this  particular  trans- 
action ;  and  as,  under  the  circumstances  of  this  case,  an  auto- 
mobile cannot  be  deemed  one  of  those  necessaries  that  a  wife 
is  authorized  to  purchase  upon  her  husband's  responsibility, 
it  follows  that  she  had  no  implied  authority  to  represent 
him;  hence  evidence  of  what  she  said  when  she  purchased 
the  machine  was  hearsay  and  inadmissible  as  against  the 
defendant. 

With  regard  to  the  original  complaint,  considering  it  as 
being  founded  upon  the  promissory  note  alone,  still  it  will  not 
be  held  that  plaintiff,  in  setting  forth  in  the  amended  com- 
plaint an  action  for  goods  sold  and  delivered,  has  declared 
upon  a  different  and  new  cause  of  action.    A  declaration 
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counting  on  a  specialty,  as  a  note,  may  be  substituted  for  one 
in  the  form  of  a  common  count,  the  cause  of  action  being  the 
same.  {Vaughn  ▼.  Eugg,  52  Vt.  235;  Schieffelin  v.  Whipple, 
10  Wis.  72 ;  Nelson  v.  Webh,  54  Ala.  436 ;  Gray  ▼.  Bass,  42  Ga. 
271 ;  Clarkson  v.  Morrison,  24  Mo.  134 ;  Bom  ▼.  Castle,  22  Cal. 
App.  282,  [134  Pac.  347]  j  RecUngton  v.  ComweU,  90  Cal.  49, 
[27  Pac.  40] ;  Vancleef  ▼.  Therasson,  20  Mass.  (3  Pick.)  12; 
Cox  ▼.  McLaughlin,  76  Cal.  60,  [9  Am.  St.  Rep.  164,  18  Pac. 
100].)  In  a  suit  on  a  written  contract  for  the  construction 
of  a  building,  the  plaintiff  may  be  allowed  to  amend  at  the 
trial  by  adding  a  quaniwn  meruii  count  for  labor  and  mate- 
rials furnished.  {School  Dist.  etc.  v.  Boyer,  46  Ean.  54, 
[26  Pac.  484].)  In  New  York  it  has  been  held  that  in  an  ac- 
tion on  a  note  an  amendment  of  the  complaint  by  inserting  a 
count  for  goods  sold  and  delivered  whicli  formed  the  con- 
sideration of  the  note  may  properly  be  allowed  at  the  trial,  it 
being  in  furtherance  of  justice  and  not  changing  substantially 
the  plaintiff's  daim.  {Vibbard  y.  Roderick,  51  Barb.  (N.  Y.) 
616.) 
The  judgment  is  reyersed. 


[CSt.  No.  1848.    First  Appellate  District.— June  16,  1M6.1 

KATE  HUFFMAN,  Respondent,  ▼.  PETER  KNAPP  et  al., 

Appellants. 

VOBMOLOSUKB    OF    MOSIOAOB  —  FaLBS    BkPBBSERTATIOMS  —  BVIDKNOB  — 

AoxNOT. — In  an  action  to  foreclose  a  mortgage  Beeuring  three  promis- 
soij  notes  given  as  part  consideration  on  an  agreement  for  the  es- 
ehMige  of  lands,  where  the  defendants  pleaded  that  thej  were  indneed 
to  execute  the  notes  and  mortgage  by  false  representations  made  to 
them  bj  a  party  negotiating  the  exchange,  evidence  as  to  the  alleged 
fraud  was  inadmissible  in  the  absence  of  a  foundation  showing  that 
the  relation  of  principal  and  agent  existed  between  plaintiff's  as- 
signor and  the  one  claimed  to  have  made  the  false  representations, 
or,  in  support  of  the  theory  of  ratification,  that  the  plaintiff's  as- 
signor accepted  the  fruits  of  the  transaction  with  knowledge  of  these 
material  facts.  The  mere  acceptance  of  the  fruits  of  the  transaction 
does  not  constitute  ratification,  nor  is  such  acceptance,  standing 
alone,  any  evidence  of  ratification. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  trial  George  B. 
Church)  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Gallaher,  Aten  &  Devaul,  for  Appellants. 

Harris  &  Hayhurst,  for  Respondent 

THE  COURT.— This  is  an  appeal  from  an  order  denying 
the  defendants  a  new  trial  and  from  a  judgment  entered  in 
favor  of  the  plaintiff  in  an  action  to  foreclose  a  mortgage  exe- 
cuted by  the  defendants  in  the  usual  and  ordinary  form  to 
plaintiff's  assignor,  as  security  for  the  satisfaction  of  three 
promissory  notes  of  the  defendants  aggregating  the  sum  of 
seven  thousand  seven  hundred  dollars. 

The  notes  contemporaneously  with  the  mortgage  were  exe- 
cuted by  the  defendants  to  plaintiff's  assignor  as  payment  for 
the  difference  due  under  the  terms  of  an  exchange  agreement, 
wherein  and  whereby  plaintiff's  assignor  transferred  to  the 
defendants  some  forty  acres  of  land  situated  near  Clovis, 
Fresno  County,  in  consideration  of  the  notes  and  mortgage 
and  the  transfer  by  the  defendants  to  plaintiff's  assignor  of 
a  five-acre  orange  grove,  subject  to  a  one  thousand  dollar 
mortgage  situated  near  the  town  of  Glendora,  California. 
The  defendants  having  defaulted  in  the  payments  due  under 
the  mortgage,  plaintiff  elected,  as  the  mortgage  permitted,  to 
declare  the  whole  debt  due  and  payable,  and  accordingly  in* 
tftituted  foreclosure  proceedings.  The  defendants  Enapp  an* 
Bwering  and  cross-complaining  admitted  the  making  of  the 
exchange  agreement  and  the  execution  of  the  notes  and  mort- 
gage as  alleged  in  the  complaint,  but  pleaded  that  they  were 
induced  to  enter  into  and  execute  the  same  by  false  and  fraud- 
ulent representations  made  to  them  by  the  agent  of  plain- 
tiff's assignor  concerning  the  character,  quality,  and  value 
of  the  land  covered  by  the  mortgage,  the  age  of  the  trees  and 
vines  growing  thereon,  and  the  annual  income  which  the  land 
had  produced  and  would  produce.  Upon  the  trial  of  the  ease 
the  evidence  disclosed  that  the  alleged  false  representations 
were  made  by  one  W.  L.  Chappel ;  and  it  was  the  contention 
of  the  defendants  that  he  was  the  agent  by  direct  authority 
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of  the  plaintiff's  assignor  in  the  negotiations  which  enlmin- 
ated  in  the  exchange  of  the  properties;  and  that  in  any  event 
the  subsequent  ratiSeation  of  his  conduct  by  plaintiff's  as- 
signor made  the  latter  responsible  to  the  defendants.  The 
record  discloses  evidence  sufBcient  to  support  the  finding  of 
the  trial  court  that  the  relation  of  principal  and  agent  did 
not  exist  prior  to  and  at  the  time  of  the  exchange  between 
plaintiff's  assignor  and  Chappel ;  indeed,  it  was  in  effect  eon- 
ceded  by  defendants'  counsel  during  the  progress  of  the  trial 
that  the  agency,  if  any,  relied  upon  to  support  the  defense 
pleaded  was  not  created  by  previous  authorization,  but  if  it 
existed  at  all,  resulted  from  subsequent  ratification.  Upon 
the  assumption  that  such  ratification  had  been  established, 
the  defendants  endeavored  to  introduce  evidence  of  the  false 
representations  alleged  to  have  been  made  to  them  by  Chap- 
pel.  The  trial  court,  however,  upon  the  objection  of  the 
plaintiff,  rejected  such  evidence  upon  the  ground  that  no 
proper  foundation  therefor  had  been  laid,  in  this,  that  it  was 
not  shown  that  the  relation  of  principal  and  agent  existed  be- 
tween plaintiff's  assignor  and  Chappel,  or  that  the  former 
accepted  the  fruits  of  the  exchange  with  knowledge  of  the  fact 
that  the  alleged  fraudulent  representations  were  the  inducing 
cause  of  the  defendants  entering  into  the  exchange  agreement 
and  subsequently  executing  the  notes  and  mortgage.  Un- 
doubtedly it  was  incumbent  upon  the  defendants  to  establish 
the  existence  of  the  relation  of  principal  and  agent  between 
plaintiff's  assignor  and  Chappel  before  evidence  as  to  what 
the  latter  had  stated  and  done  during  the  negotiations  would 
be  admissible  for  any  purpose;  and  failing  in  this  it  was 
an  essential  prerequisite  to  the  admissibility  of  the  proof 
proffered  in  support  of  the  theory  of  ratification  to  show  that 
plaintiff's  assignor  accepted  the  fruits  of  the  transaction  with 
knowledge  of  its  material  facts.  This  is  elementary;  and  the 
rule  is  thus  because  ratification  necessarily  presupposes  a 
knowledge  of  the  thing  ratified.  Manifestly,  the  alleged 
fraudulent  representations  sought  to  be  shown  in  evidence 
in  the  present  case  were,  in  so  far  as  the  defense  pleaded  was 
concerned,  the  material  facts  of  the  transaction.  The  mere 
acceptance  of  its  fruits  did  not  constitute  ratification,  nor  was 
such  acceptance  standing  alone  any  evidence  of  ratification. 
Upon  this  phase  of  the  case  the  evidence  at  its  best  shows  that 
Chappel  was  nothing  more  than  a  mere  go-between  for  the  de- 
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fendants  and  plaintiff's  assignor,  who,  when  brought  together, 
proceeded  to  make,  and  did  make,  their  own  bargain  for  the 
exchange  of  their  respective  properties ;  and  it  is  not  claimed, 
nor  does  the  evidence  show,  that  plaintiff's  assignor  had  at 
any  time  prior  or  subsequent  to  the  making  of  the  exchange 
agreement  any  knowledge  whatsoever  of  the  character  of  the 
representations  made  by  Chappel  when  promoting  the  ex- 
change. This  being  so,  the  trial  court  rightly  rejected  the 
evidence  referred  to. 
The  judgment  and  order  are  affirmed. 


[Crim.  No.  622.    First  Appellate  District.— June  15,  1916.] 
THE  PEOPLE,  Respondent,  v.  RALPH  DAT,  Appellant. 

GuMiNAL  Law — Bubolast — ^BECEiyiNo  Stolen  Goods — Elbotion  ov 
Pbosecution. — In  a  criminal  prosecution,  even  if  the  evidence  war- 
ranted a  cluirge  of  burglary  upon  the  theory  that  the  defendant 
was  an  accessory  thereto,  where  it  also  shows  that  the  defendant 
subsequently  received  the  fruits  of  the  burglary  from  the  actual 
perpetrator  thereof,  knowing  them  to  be  stolen,  as  defendant  was 
guilty  of  receiving  stolen  goods,  he  cannot  complain  that  the  people 
eleeted  to  charge  him  with  the  latter  offense  rather  than  with  the 
former. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny* 
ing  a  new  trial.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  y.  Sargent,  and  John  Rutledge,  for  Appellant. 

n.  8.  Webb,  Attorney-General,  and  John  H.  Biordan,  Dep- 
uty Attorney-General,  for  Respondent. 

THE  COURT.— We  find  from  a  review  of  the  record  that 
the  evidence  in  this  case  sufficiently  supports  the  verdict;  that 
even  if  the  evidence  warranted  and  would  have  supported  a 
charge  of  burglary  upon  the  theory  that  the  defendant  was 
an  accessory  thereto,  nevertheless  it  also  shows  that  the  de- 
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f endant  gubeequently  received  the  fruits  of  the  burglary  from 
the  actual  perpetrator  thereof  knowing  them  to  be  stolen ;  that 
as  a  consequence  he  was  guilty  of  receiving  stolen  goods ;  that 
therefore  he  cannot  be  heard  to  complain  that  the  people 
elected  to  charge  him  with  the  latter  offense  rather  than  with 
the  former.  We  further  find  that  the  testimony  of  the  ad- 
mitted accomplice  of  the  defendant  in  the  commission  of  the 
crime  charged  was  amply  corroborated  by  other  and  independ- 
ent evidence,  and  that  there  was  no  error  in  the  charge  of 
the  court  or  in  its  refusal  to  give  certain  instructions  requested 
upon  behalf  of  the  defendant. 

Upon  these  grounds  the  judgment  and  order  appealed  from 
are  affirmed. 


[CSt.  No.  1656.    Tint  Appellate  Bistriet.— June  15,  1916.1 

W.   a   MaoQILLIVRAY,    Appellant,   v.    A.   D.    OWEN, 

Respondent. 

JUDaMKMT  BT  DXFAUI/T — OBDEE  SETTING  AsiDS— YeBBAL  StIPULATIOM — 

SuiTioiXNOT  or  EviDENOE. — On  a  motion  to  set  aside  the  default 
of  a  defendant  and  vacate  a  judgment  entered  thereon,  where  the 
trial  eourt  found  that  an  oral  stipulation  had  been  entered  into 
between  the  defendant  and  one  of  the  attorneys  for  the  plaintiff, 
dnee  deceased,  to  the  effect  that  it  would  not  be  necessary  for  said 
defendant  to  appear  in  the  action  and  that  no  judgment  would  be 
taken  against  him,  and  that  for  a  period  of  more  than  six  years 
thereafter,  during  which  time  the  defendant  had  made  no  appear- 
anee,  relying  upon  such  stipulation,  no  default  was  entered  and  no 
Judgment  taken,  but  after  the  lapse  of  said  time  defendant's  default 
was  taken  and  judgment  entered  against  him,  and  he  immediately 
after  discovering  the  fact  and  within  a  few  days  after  the  entry 
of  the  judgment  made  said  motion,  there  was  no  abuse  of  discretion 
on  the  part  of  the  trial  court  in  granting  the  motion. 

Id. — ^Verbal  Stipulations — ^Bule. — ^While  it  is  true  that  the  courts 
have  early  and  often  applied  the  rule  that  verbal  stipulations  as  to 
pleadings  and  evidence  wiU  not  ordinarily  be  regarded  and  en- 
foreed  in  the  courts  except  when  admitted  by  the  parties  against 
whom  they  are  invoked,  the  courts  have  been  indisposed  to  give  this 
otherwise  general  rule  application  to  default  judgments,  and  in 
such  eases  they  have  allowed  the  trial  court  a  wide  discretion  in 
determining  whether  or  not  the  defendants  should  not  be  relieved 
from  such  default  and  allowed  to  defend  upon  the  merits. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  vacating  a  judgment  and  setting  aside  a  default. 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Boyle  A.  Carter,  and  Thomas  F.  Lopez,  for  Appellant. 

M.  B.  HIarris,  and  E.  M.  Harris,  for  Bespondent. 

THE  COTTBT.— This  is  an  appeal  from  an  order  setting 
aside  the  default  of  the  defendant  and  yacating  a  judgment 
entered  upon  such  default. 

The  grounds  of  the  defendants'  motion  for  such  relief  con« 
sisted  of  the  showing  made  by  him  that  in  the  month  of  March, 
1908,  shortly  after  the  commencement  of  the  action,  an  oral 
stipulation  had  been  entered  into  between  himself  and  Stan* 
ton  L.  Carter,  Esq.,  one  of  the  attorneys  for  the  plaintiff  in 
the  action,  to  the  effect  that  it  would  not  be  necessary  for 
said  defendant  to  appear  in  the  action,  and  that  no  judgment 
would  be  taken  against  him,  and  upon  the  further  showing 
that  for  a  period  of  more  than  six  years  thereafter,  during 
which  the  defendant  had  made  no  appearance,  relying  upon 
such  stipulation,  no  default  was  entered  and  no  judgment 
taken  against  him,  but  that  in  the  month  of  September,  1914, 
the  action  was  dismissed  against  the  other  defendants  therein, 
and  default  and  judgment  entered  against  this  defendant, 
which  he  made  this  motion  to  have  set  aside  immediately  after 
his  discovery  of  the  fact  and  within  a  few  days  after  the  entry 
of  the  judgment. 

Upon  the  hearing  of  the  motion  the  affidavit  of  defendant 
with  certain  evidence  was  offered,  strongly  tending  to  prove 
the  existence  of  such  stipulation  and  of  the  defendant's  reli- 
ance thereon.  It  further  appeared  that  Stanton  L.  Carter, 
Esq.,  had  died  in  the  meantime,  and  hence  no  affidavit  could 
be  presented  from  him  denying  the  existence  of  said  stipula- 
tion. The  plaintiff  did,  however,  present  some  evidence- 
mostly  hearsay — ^having  some  tendency  toward  proving  that 
such  an  oral  stipulation  had  not  been  made ;  but  in  so  far  as 
the  defendant's  affidavit  positively  asserted  the  existence  of 
the  stipulation,  it  was  undenied,  except  upon  information  and 
belief. 
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The  trial  eonrt  found  that  such  stipulation  existed,  and 
thereupon  set  aside  the  default  and  judgment  taken  and  en- 
tered in  contravention  thereof. 

We  find  no  error  in  such  ruling.  While  it  is  true,  as  the 
appellant  asserts,  that  the  courts  of  this  state  have  early  and 
often  applied  the  rule  that  verbal  stipulations  as  to  pleadings 
and  evidence  will  not  ordinarily  be  regarded  and  enforced  in 
the  courts,  except  when  admitted  by  the  parties  against  whom 
they  are  invoked,  the  courts  have  been  indisposed  to  give  this 
otherwise  general  rule  application  to  default  judgments  (John- 
son V.  Sweeney,  95  Cal.  306,  [30  Pac.  540] ) ;  and  in  such  cases 
have  allowed  to  the  trial  courts  a  wide  discretion  in  determin- 
ing whether  the  defendant  should  not  be  relieved  from  such 
default  and  allowed  to  defend  upon  the  merits.  {Craig  v. 
San  Bernardino  Inv.  Co.,  101  Cal.  124,  [35  Pac.  558] ;  Sedor 
mation  Dist.  v.  Hamaton,  112  Cal.  610,  [44  Pac.  1074];  Dar- 
hrow  V.  CTiesley,  24  Cal.  App.  418,  [141  Pac.  631] ;  Jergins  v. 
Schenck,  162  Cal.  747,  [124  Pac.  426].) 

In  the  case  at  bar  the  direct  proof  of  the  defendant  as  to 
the  existence  of  the  oral  stipulation  is  unmet  by  an  equally 
direct  denial  of  its  existence,  for  the  reason,  as  the  appellant 
contends,  than  Stanton  L.  Carter,  Esq.,  with  whom  it  is 
claimed  by  the  defendant  to  have  been  made,  is  dead.  But, 
on  the  other  hand,  it  is  shown  by  the  record  that  Mr.  Carter 
lived  for  several  years  after  the  time  when  the  entry  of  the 
default  might  properly  have  been  made  and  judgment  taken 
against  him  if  such  stipulation  to  the  contrary  did  not  exist, 
and  that  during  the  lifetime  of  Mr.  Carter  no  such  steps  were 
taken.  Under  these  circumstances  we  are  of  the  opinion  that 
the  court  did  not  abuse  its  discretion  in  setting  aside  the  de- 
fault and  judgment,  and  in  permitting  the  respondent  to  de- 
fend this  case  upon  the  merits. 

We  see  no  force  in  the  other  points  presented  by  the 
appellant 

Judgment  afSrmed. 
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[GHoL  No.  ess.    Hist  Appellate  District.— June  15,  1916.] 

THB    PEOPLE,    Bespondent,    ▼.    ROBERT    J.    WEIR» 

Appellant 

Ckminal  Law— DtAWXNa  Chick  Without  SumocDiT  Fomm  oir  Di- 
POSiT^— PLEADiKe  AND  PiooF.— lu  ft  proMcntion  under  eeetion  476a 
of  the  Penal  Code  for  frandnlentlj  drawing  a  eheek  without  snffi- 
eieat  funds  or  credit  with  the  drawee,  it  is  not  eeeential  to  a  state- 
Beat  of  the  facte  constituting  such  offense  that  the  information 
should  allege  the  cheek  was  presented  to  the  one  on  whom  it  was 
drawn;  nor  is  it  necesaary  to  esteblish  such  fact  to  sustain  a  eon- 
▼iction. 

In^— EnDSNCs-^CuiiniAL  Intent— SiiciLAn  Aotcl— In  such  a  ease  the 
criminal  intent  of  the  defendant  in  making  and  drawing  the  cheek 
is  an  essential  element  of  the  offense,  and  where  he  admito  the  act, 
but  daims  that  it  was  free  from  felonious  intent,  proof  of  similar 
acte,  eren  though  they  be  independent  and  disconnected,  committed 
either  before  or  after  the  perpetration  of  the  crime  charged,  are  reie- 
?ant  and  competent  for  the  purpose  of  showing  guilty  intent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  triaL  H.  Z. 
Austin,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  ooort. 

R,  W.  Hays,  and  B.  W.  Gearhart,  for  Appellant 

n.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THB  COURT. — In  charging  the  commission  of  the  felony 
defined  by  section  476a  of  the  Penal  Code,  it  is  not  essential 
to  a  statement  of  the  facts  constituting  such  offense  that  the 
information  should  allege  that  the  check  drawn  by  the  person 
charged  with  the  offense  was  presented  to  the  bank.  Such  in 
effect  was  the  ruling  in  the  case  of  People  v.  Mohr,  157  Cal. 
732,  [109  Pac.  476] .  It  follows  logically  that  if  such  fact  was 
not  required  to  be  pleaded  against  the  defendant,  it  was  not 
necessary  to  be  established  against  him  in  order  to  secure  and 
sustain  his  conviction. 

The  criminal  intent  of  the  defendant  when  making  and 
drawing  the  check  in  question  was  an  essential  element  of  the 
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offense  with  which  he  was  charged ;  and  he  admitting  the  act 
but  defending  in  part  upon  the  ground  that  it  was  free  from 
felonious  intent,  proof  of  the  commission  of  similar  acts,  even 
though  they  be  independent  and  disconnected,  and  were  com- 
mitted either  before  or  after  the  perpetration  of  the  crime 
charged,  was  relevant  and  competent  for  the  purpose  of  show- 
ing guilty  intent.  {People  v.  King,  23  Cal.  App.  259,  [187 
Pac.776].) 

The  evidence  upon  the  whole  sustains  the  verdict  and  judg- 
ment. The  judgment  and  order  denying  a  new  trial  are 
affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  l^y 
the  supreme  court  on  August  14, 1916. 


[Crim.  No.  859.    Third  Appellate  District.— June  15,  1916.] 

In  the  Matter  of  the  Application  of  JOHN  JUNE  for  a  Writ 
of  Habeas  Corpus. 

Cbimhyal  Law — Obdie  Sustaining  Demubbeb  to  Infobmatiom — 
DntEGnoN  FOB  New  Infobmation — Section  1008,  Penal  Code. — 
In  a  proBeeution  for  obtaining  money  under  false  pretenses,  where 
the  court  sustained  a  demurrer  to  the  in  forma  tion,  and  made  an 
order  directing  "that  the  district  attorney  may  file  a  new  informa- 
tion on  the  proceedings  heretofore  had,  or  any  other  proceedings  that' 
the  district  attorney  may  elect,  as  prescribed  by  section  1008  of  the 
Penal  Code,"  the  order  was  a  direction  by  the  court  to  proceed  fur- 
ther under  section  1008  of  the  Penal  Code,  and  the  discretion  given 
the  district  attorney,  if  any,  was  merely  to  make  an  election  as  to 
which  one  of  the  courses  pointed  out  in  the  section  he  should  take, 
and  he  was  authorized  to  proceed  under  the  order  to  procure  an 
indictment  of  the  defendant  for  the  offense  charged  in  the  in- 
formation. 

APPLICATION  originally  made  to  the  District  Court  of 
Appeal  for  the  Third  Appellate  District  for  a  Writ  of  Habeas 
Corpus. 

The  facts  are  stated  in  the  opinion  of  the  court 
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B.  li.  Thompflon,  and  Phil  Ware,  for  Appellant 

O.  W.  Hoyle,  Assistant  District  Attomeyi  for  Bespondent. 

CHIPMAN,  P.  J. — ^Petitioner  was  informed  against  by  the 
district  attorney  of  Sonoma  County  for  the  crime  of  obtaining 
money  under  false  pretenses.  Upon  demurrer  to  the  informa- 
tion the  court  made  the  following  order,  January  10,  1916 : 
''This  cause  came  on  regularly  for  the  defendant  to  plead. 
The  district  attorney  and  Phil  Ware  and  B.  L.  Thompson,  Esq., 
being  present,  it  being  agreed  that  defendant  was  present; 
Whereupon  it  is  ordered  by  the  court  that  the  demurrer  filed 
herein  be  and  the  same  is  hereby  sustained,  and  the  court 
directs  that  the  district  attorney  may  file  a  new  information 
on  the  proceedings  heretofore  had,  or  any  other  proceedings 
that  the  district  attorney  may  elect,  as  prescribed  by  section 
1008  of  the  Penal  Code." 

Pursuant  to  said  order  the  district  attorney  procured  the 
indictment  of  petitioner  by  the  grand  jury  for  the  same  of- 
fense as  that  charged  in  the  information,  and  petitioner  was 
thereupon  arrested  upon  a  bench  warrant  and  taken  into  cus- 
tody by  the  sheriff,  and  is  now  held  in  imprisonment  there- 
under. 

Petitioner  seeks  his  discharge  by  writ  of  Tidbeas  carptis  on 
the  ground  that  said  order  was  insufficient  to  justify  the  dis- 
trict attorney  to  proceed  further  in  the  action,  for  the  reason 
that  said  order  left  the  matter  wholly  in  his  discretion, 
whereas  section  1008  of  the  Penal  Code  requires,  as  has  fre- 
quently been  held  by  the  supreme  court  and  the  district  courts 
of  appeal,  that  such  order  should  be  mandatory,  leaving  no 
discretion  whatever  with  the  district  attorney. 

We  think  the  order  in  question,  fairly  construed,  was  snflS- 
dent  authority  to  justify  the  further  proceedings  taken  by 
the  district  attorney. 

The  court  filed  an  opinion,  on  January  10,  1916,  giving  its 
reasons  for  sustaining  the  demurrer.  The  concluding  para- 
graph reads:  ''The  court  will  sustain  the  demurrer  to  the 
information.  I  will  make  an  order  provided  by  section  1008 
of  the  Penal  Code.  If  the  district  attorney  desires  to  amend 
it,  he  may,  or  take  such  other  course  as  he  may  be  advised. 
The  court  directs  that  a  new  information  be  filed  in  this  ease 
upon  the  examination  already  had,  if  the  district  attorney 
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desires,  or  the  defendant  may  be  re-examined  by  a  magistrate 
or  the  matter  may  be  submitted  to  a  grand  jury,  or  such  course 
as  the  district  attorney  may  elect  to  take,  as  provided  by  sec- 
tion 1008  of  the  Penal  Code  of  this  state/' 

As  we  understand  the  record,  the  order  entered  was  that 
first  above  quoted.  But  whether  that  be  treated  as  the  order 
in  the  case  or  the  statement  made  in  the  opinion  be  the  order, 
we  stiU  think  that  the  district  attorney  was  directed  by  the 
court  to  proceed  further  under  section  1008  of  the  Penal  Code, 
and  the  discretion  given  him,  if  any,  was  merely  to  make  an 
election  as  to  which  one  of  the  courses  pointed  out  in  the  sec- 
tion he  should  take. 

The  writ  is  discharged  and  the  prisoner  remanded  to  the 
custody  of  the  sherifE. 

Hart,  J^  concurred. 


[Chr.  No.  1878.    Pirst  AppeUate  DIstrfct.— June  IS,  1916.1 

W.  P.  ROBINSON,  Respondent,  v.  PRANK  OTIS,  as  Mayor 
of  the  City  of  Alameda,  et  al..  Appellants. 

MuNioiPALiTlEa — Control  or  Streets — ^Permits  for  Movino  Bvnjy- 
IKOS — ^Validitt  or  Ordinance. — The  city  of  Alameda  by  its  char- 
ter  is  giyen  authority  as  a  municipal  corporation  to  "manage  and 
control  the  streets,  roads  and  highways,  and  to  permit,  regnlatiB  or 
prohibit  the  placing  of  obstructions  thereon,  and  to  ordain,  make  and 
enforce  within  the  limits  of  the  city  all  necessary  police,  sanitary 
and  other  laws  and  regulations  (Stats.  1906-7,  p.  1059;  Oonst., 
art.  XI,  sec  2)**;  and  under  this  grant  of  power  the  city  has  the 
right  to  pass  an  ordinance  proriding  for  the  issuance  of  a  permit 
to  moTe  a  building  over  the  streets  of  the  city  upon  written  appli- 
cation showing  the  consent  of  certain  property  owners,  the  filing 
of  a  bond,  and  the  character  of  building  to  be  removed,  and  pro- 
hibiting sneh  removal  in  the  absence  of  the  required  permission. 

Id.— DiscBinoM  m  GaANnNo  or  Befusino  Permit.— The  governing 
body  of  a  municipality  has  a  certain  discretion  in  the  granting  or 
refusing  of  a  permit  for  the  moving  of  a  building  over  the  streets, 
and  its  conclusion  on  the  subject,  in  the  absence  of  fraud  or  cir- 
cumstances disclosing  a  manifest  abuse  of  such  discretion^  is  eon- 
dnsive  and  not  open  to  question  by  the  courts, 
to  OaL  App.— 49 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Donahue,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  F.  St.  Sure,  for  Appellanti. 

J.  A.  Elston,  and  George  Clark,  for  Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  from  a  judgment 
awarding  a  writ  of  mandate.  The  respondent  herein  peti- 
tioned the  superior  court  of  the  county  of  Alameda  for  a  writ 
of  mandamus  commanding  the  mayor  and  members  of  the 
council  of  said  city  of  Alameda  to  issue  a  permit  to  him  to 
move  a  certain  building  over  the  streets  of  the  city.  The  peti- 
tion shows  that  there  exists  an  ordinance  of  the  city  of  Ala- 
meda regulating  the  moving  of  buildings  upon  its  streets, 
which  in  substance  provides  for  the  issuance  of  a  permit  upon 
written  application  showing  the  consent  of  certain  property 
owners,  the  filing  of  a  bond,  and  the  character  of  building  to 
be  removed,  and  prohibits  such  removal  in  the  absence  of  the 
required  permission.  The  plaintiff  made  application,  and 
the  matter  came  on  for  hearing  in  regular  session  of  the  coun- 
cil; and  after  receiving  evidence  for  and  against  the  issuance 
of  the  permit,  the  council  denied  the  application,  whereupon 
plaintiff  filed  his  petition  for  the  writ  aforesaid.  Defendants 
demurred  to  the  petition,  and  upon  the  overruling  of  such  de- 
murrer declined  to  answer,  whereupon  judgment  was  entered 
against  them,  awarding  to  the  plaintiff  the  writ  of  mandamus 
as  prayed  for.    From  this  judgment  the  defendants  appeal. 

The  only  questions  involved  in  the  appeal  are,  whether  or 
not  the  council  had  the  power  to  enact  the  ordinance  in  ques- 
tion, and  if,  having  such  power,  its  refusal  to  issue  a  permit 
was  such  an  abuse  of  discretion  as  to  warrant  the  granting 
of  the  relief  here  sought 

The  city  of  Alameda  by  its  charter  is  given  authority  as  a 
municipal  corporation  to  ^^  manage  and  control  the  streets, 
roads  and  highways,  and  to  permit,  regulate  or  prohibit  the 
placing  of  obstructions  thereon,  and  to  ordain,  make  and  en- 
force within  the  limits  of  the  city  all  necessary  police,  sani- 
tary and  other  laws  and  regulations.*'  (Stats.  1907,  p.  1059; 
Const.,  art.  XI,  sec.  11.)     Under  this  grant  of  power  there 
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can  be  no  question  but  that  the  city  has  the  right  to  pass  an 
ordinance  of  the  character  mentioned.  The  authority  of 
municipalities  to  enact  ordinances  under  its  police  power  has 
received  consideration  in  a  great  many  cases  in  numerous 
jurisdictions.  It  would  be  a  useless  task  to  review  those  au- 
thorities, and  a  mere  reference  to  a  case  where  the  power  was 
exercised  under  facts  similar  to  those  here  will  be  sufficient. 
In  Eureka  City  v.  WUson,  15  Utah,  53,  [48  Pac.  41],  an  ordi- 
nance required  the  issuance  of  a  permit  for  the  removal  of 
buildings,  and  it  was  held  that  the  city  council  could  prohibit 
by  ordinance  the  moving  of  a  building  into  and  upon  the 
streets  of  a  municipality  without  first  obtaining  a  permit,  and 
that  such  right  comes  within  the  police  power  of  the  state. 
This  case  was  affirmed  by  the  supreme  court  of  the  United 
States.  {WUson  v.  Eureka  City,  173  U.  S.  32,  [43  L.  Ed.  603, 
19  Sup.  Ct.  Eep.  317].) 

Having  the  power  to  pass  the  ordinance,  it  only  remains  to 
be  determined  whether  or  not  the  permit  in  this  instance  was 
rightfully  refused.  A  certain  discretion  in  matters  of  this 
character  must  necessarily  be  vested  in  the  governing  body  of 
a  municipality;  and  its  conclusion  on  the  subject,  in  the  ab- 
sence of  fraud  or  circumstances  disclosing  a  manifest  abuse  of 
such  discretion,  is  conclusive  and  not  open  to  question  by  the 
courts.  (Vanderhurst  v.  Tholcke,  113  Cal.  147,  [35  L.  B.  A. 
267,  45  Pac.  266] .)  No  such  abuse  of  discretion  is  here  shown. 
The  council  had  a  public  hearing,  and  having  considered  the 
evidence  denied  the  application ;  and  it  cannot  be  said  that  it 
arbitrarily  or  dishonestly  exercised  its  power.  On  the  con- 
trary, there  is  nothing  contained  in  the  record  to  show  but 
that  it  acted  with  good  motives  and  in  the  interests  of  the 
public  welfare. 

The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  15,  1916, 
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[dr.  No.  1563.    Third  Appellate  District.— Jnne  17,  1916.] 

HERMAN  ALBEBS,  Petitioner,  ▼.  SUPERIOR  COURT  OP 
THE  COUNTY  OF  HUMBOLDT  et  aL,  Respondents. 

JVBTlCa^B     CoXTKr     ApPKAIt— AimiCANOI     OV     JUDOlfSNT     BY     SUPEBIOB 

OouKT — Bbvikw  or  Judoicent  ov  Jubticb'8  CotTBT  IN  District 
OouBT  or  Appeal.— A  judgment  of  «  Justice's  court  cannot  be  re- 
▼iewed  on  eertiorari  in  the  district  court  of  appeal,  where  an  appeal 
has  been  taken  from  such  judgment  to  the  superior  court  and  the 
judgment  afSrmed. 

Isu — ^Appeals  in  Criminal  Actions — Jubisdiction  or  Supebiob  Coubts 
— <3^B0UNDS  or  Impeachment.— In  view  of  the  fact  that  the  law 
authorizes  appeals  to  the  superior  courts  in  criminal  cases  of  which 
the  justices'  and  police  courts  are  hj  law  Invested  with  jurisdiction, 
the  only  ground  upon  which  the  jurisdiction  of  the  superior  court 
may  legally  be  impeached  and  denied  in  any  such  case  is  either  that 
the  case  is  one  of  which  the  justices'  courts  have  no  jurisdiction, 
and  in  which,  therefore,  they  have  no  power  or  authority  to  enter 
a  Talid  or  any  judgment,  or  that  the  justice's  court,  while  having 
jurisdiction  of  the  offense,  in  some  way  acted  beyond  its  jurisdic- 
tion in  entering  its  judgment,  or  that  the  superior  court  had  fafled 
to  acquire  jurisdiction  of  the  appeal  because,  in  taking  the  appeal 
or  attempting  to  do  so,  there  had  been  a  failure  to  observe  soaie 
vital  and  necessary  rule  of  practice  or  procedure  in  the  matter  of 
taking  appeals  to  such  courts. 

Id.  •— Amendment  or  Complaint — Addition  or  Second  OoxJN1^— Pm>- 
obbdinos  in  Justice's  Coubt  —  Jurisdiction  or  Appeal.  —  The 
superior  court  is  not  without  jurisdiction  to  hear  and  determine  an 
appeal  taken  from  a  judgment  of  a  justice's  court  convicting  a  de- 
fendant of  violating  the  state  law  making  it  a  misdemeanor  to 
drive  an  automobile  over  a  highway  in  excess  of  the  speed  pre- 
scribed by  law,  by  reason  of  the  fact  that  the  justice's  court  im- 
properly allowed  the  dismissal  of  two  complaints  for  the  purpose 
of  amending  the  same,  and  that  the  complaint  upon  which  the  de- 
fendant was  convicted  was  faulty,  because  it  stated  the  offense  in 
two  separate  and  distinct  counts. 

Id. — ^Failubb  to  Bring  Action  to  Trial  Within  Sixty  Days — Juris- 
diction OF  Justices'  Courts  —  Construction  or  Code.  —  Jurisdic- 
tion of  a  justice's  court  of  such  an  offense  is  not  lost  by  reason  of 
the  failure  to  bring  the  case  to  trial  within  sixty  days  after  the 
filing  of  the  original  compkiint,  as  section  1382  of  the  Penal  C6de, 
providing  for  the  dismissal  of  criminal  actions  not  brought  to  trial 
within  sixty  days  after  the  filing  of  the  indictment  or  information, 
has  no  application  to  the  trial  of  low-grade  misdemeanors  eognisable 
in  justices'  and  police  courts. 
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^*-"^ - 

APPLICATION  for  a  Writ  of  Certiorari  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate 
'District. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pierce  H.  Byan,  for  Petitioner. 

J.  Charles  Jones,  for  Bespondenta. 

HABT,  J. — This  is  an  original  application  for  a  writ  of 
certiorari,  and  the  question  here  is  whether  the  petition  herein 
states  facts  sufficient  to  warrant  this  court  in  making  an  order 
requiring  the  above-named  respondents  to  certify  to  this 
court  their  respective  records  in  the  case  of  the  PecipU  v. 
AIber$  (the  petitioner),  and  thus  show  cause  why  the  judg- 
ment of  conviction  of  the  petitioner  of  a  misdemeanor  ren- 
dered by  the  above-named  justice's  court  and  the  judgment 
rendered  by  the  above-named  superior  court  on  appeal  in  said 
cause,  affirming  the  judgment  of  the  said  justice's  court 
therein,  should  not  be  vacated,  set  aside,  and  annulled. 

The  petition  shows  that  petitioner  was,  on  October  21, 1915, 
charged  in  the  justice's  court  of  Union  township,  Humboldt 
County,  with  violating  the  state  law  making  it  a  misdemeanor 
to  drive  an  automobile  over  a  highway  in  said  county  in  ex- 
cess of  the  speed  prescribed  by  said  law;  that  on  the  eigh- 
teenth day  of  November,  1915,  and  after  the  defendant  had 
entered  a  plea  of  not  guilty  to  the  charge,  the  district  attor- 
ney moved  to  dismiss  tiie  action  for  the  purpose  of  amending 
the  complaint  (Pen«  Code,  sec.  1387),  and,  on  the  same  day, 
filed  a  new  complaint,  purporting  to  charge  the  same  offense; 
that  on  February  26,  1916,  the  petitioner  was  tried  on  the 
complaint  as  so  amended  before  a  jury,  that  the  jury  dis- 
agreed and  were  discharged  without  arriving  at  a  verdict; 
that  on  the  seventh  day  of  March,  1916,  the  action  was  again 
dismissed  on  the  motion  of  the  district  attorney  for  the  pur- 
pose of  further  amendment  of  the  complaint,  and  on  the  same 
day  a  new  complaint  was  filed  charging  the  petitioner  with 
precisely  the  same  offense  as  that  charged  in  the  two  com- 
plaints previously  filed  and  dismissed. 

The  complaint  last  filed  and  upon  which  the  petitioner  was 
tried,  convicted,  and  sentenced  charged  the  offense  in  two 


Digitized  by 


Google 


774  IkJUBxas  v.  Supbbiob  Court.     [30  Cal.  App. 

separate  counts,  each  being  precisely  in  the  same  language, 
as  follows:  '^  .  .  That  said  Herman  Albers,  on  the  21st  day 
of  October,  1915,  at  and  in  the  said  county  of  Humboldt, 
•  •  .  did  then  and  there  willfully  and  unlawfully  drive  and 
operate  a  motor  vehicle,  to  wit:  an  automobile,  at  a  rate  of 
speed  in  excess  of  thirty  miles  an  hour  upon  a  public  high- 
way in  said  county,'*  etc. 

The  petitioner  moved  to  strike  out  the  second  count,  which 
was  introduced  into  the  complaint  with  the  language:  ''And 
for  a  further,  separate  and  second  count,  affiant  alleges,''  etc 
The  motion  was  denied  and  the  petitioner  then  objected  to 
the  court  proceeding  with  the  trial  of  the  case,  and  moved 
to  dismiss  the  same  on  the  ground  that  the  action  had  not 
been  brought  to  trial  within  sixty  days  after  the  filing  of  the 
first  complaint,  nor  within  sixty  days  after  the  filing  of  the 
second  or  first  amended  complaint.  The  objection  and  the 
motion  were  overruled  and  the  petitioner  thereupon  entered 
a  plea  of  not  guilty  and  also  a  plea  of  once  in  jeopardy.  The 
jury  found  the  petitioner  guilty  under  the  second  count  of 
the  complaint,  but  made  no  finding  upon  the  plea  of  jeopardy 
and  none  as  to  the  first  count. 

The  petitioner,  after  verdict,  moved  the  justice's  court  for 
a  new  trial,  the  motion  was  denied,  and  judgment  thereupon 
rendered  that  he  pay  a  fine  of  $75,  and  that  in  default  of 
the  payment  of  said  fine  he  be  imprisoned  in  the  county  jail 
for  one  day  for  each  dollar  of  so  much  of  said  fine  as  might 
remain  unpaid,  and  that  he  be  imprisoned  in  the  oounty 
jail  for  the  period  of  twenty-five  days.  The  petitioner  then 
appealed  to  the  superior  court  from  said  judgment  upon 
questions  of  law  alone,  and  said  court  modified  the  same  by 
striking  therefrom  so  much  thereof  as  would  have  required 
the  petitioner  to  suffer  imprisonment  in  default  of  the  pay* 
ment  of  the  fine  of  $75,  and,  as  so  modified,  the  judgment 
was  affirmed  and  the  appeal  dismissed. 

The  points  made  in  support  of  the  application  for  the  writ 
are:  1.  That  the  justice's  court  exceeded  its  jurisdiction  in 
permitting  the  district  attorney  to  add  a  second  count  to  the 
complaint  and  that,  therefore,  the  conviction  and  the  judg- 
ment ''had  and  entered  on  such  added  count  are  clearly 
void";  2.  That,  the  petitioner  having  interposed  a  plea  of 
"once  in  jeopardy,"  it  was  the  duty  of  the  jury  to  make  a 
direct  and  specific  finding  on  said  plea,  and  their  failure  to 
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do  so  rendered  their  verdict  and  the  judgment  thereupon  en- 
tered absolutely  void ;  8.  That  the  complaint  last  filed  did  not 
in  fact  or  in  law  constitute  an  amendment,  but  amounted  in 
both  substance  and  form  to  an  entirely  new  complaint.  And 
it  is  further  declared,  though  the  point  does  not  appear  to 
be  pressed,  that  the  justice's  court  exceeded  its  jurisdiction 
in  the  imposition  of  a  penalty,  in  that  when  said  court  imposed 
a  fine  of  $75  with  the  alternative  of  one  day's  imprisonment 
for  each  dollar  of  the  fine,  it  exhausted  its  jurisdiction,  and, 
therefore,  had  no  jurisdiction  to  impose  an  additional  punish- 
ment 

It  is  first  to  be  remarked  that,  since  the  whole  ''controversy 
here  presented  for  review  was  presented  to  the  superior 
court,  and  by  the  judgment  of  that  court  of  general  jurisdic- 
tion was  determined  adversely  to  the  petitioner's  contention,'' 
the  judgment  of  the  latter  court  operates  as  an  estoppel,  and 
the  matter  so  adjudicated  becomes  res  ad  judicata,  ''with  all 
the  binding  force  and  effect  by  way  of  estoppel  which  attaches 
to  every  such  judgment.  ...  So  long  as  the  judgment  of 
the  superior  court  stands  unassailed,  that  judgment  formally 
decreeing  the  validity  of  the  judgment  of  the  justice's  court 
cannot  be  ignored  nor  in  another  proceeding  swept  aside. 
The  appeal  from  the  judgment  of  the  justice's  court,  heard 
and  determined  by  the  superior  court,  was  in  all  respects  the 
equivalent  of  a  writ  of  error,  and  the  application  to  this 
court  for  certiorari  is  but  an  attempt  to  obtain  a  second  writ 
of  error  directed,  not  against  the  appellate  judgment,  but 
against  the  judgment  of  the  justice's  court  upon  matters  ad- 
judicated by  a  court  of  general  jurisdiction  under  the  first 
appeal  or  writ  of  error.  It  is  well  settled  that  this  can* 
not  be  done.'*  (Olcese  v.  Justice's  Court,  156  Cal.  82,  86, 
[103  Pac.  317];  see,  also,  Hayes  v.  Collins,  114  Mass.  54; 
State  V.  Water  Commissioners,  30  N.  J.  L.  247;  lUingworth 
V.  Sich,  58  N.  J.  L.  507,  [34  Atl.  757].)  It  follows  that 
the  writ  here  applied  for  cannot  be  granted  for  the  purpose 
of  reviewing  the  judgment  of  the  justice's  court. 

The  remaining  question,  then,  is  whether  the  respondent, 
superior  court,  was  without  jurisdiction  to  review  and  enter 
a  judgment  on  appeal  in  this  case. 

It  is  manifest  that,  since  the  law  authorizes  appeals  to 
the  superior  courts  in  criminal  cases  of  which  the  justices' 
and  police  courts  are  by  law  invested  with  jurisdiction  (Pen. 
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Code,  sec.  1466),  the  only  groimd  upon  which  the  jorisdie- 
tion  of  the  superior  court  may  legally  be  impeached  and 
denied  in  any  such  case  is  either  that  the  case  is  one  of  which 
the  justices'  courts  have  no  jurisdiction,  and  in  which,  there- 
fore, they  have  no  power  or  authority  to  enter  a  valid  or  any 
judgment,  or  that  the  justice's  court,  while  having  juriadie- 
tion  of  the  offense,  in  some  way  acted  beyond  its  jurisdiction 
in  entering  its  judgment,  or  that  the  superior  court  had  failed 
to  acquire  jurisdiction  of  the  appeal  because,  in  taking  the 
appeal  or  attempting  to  do  so,  there  had  been  a  failure  to 
observe  some  vital  and  necessary  rule  of  practice  or  procedure 
in  the  matter  of  taking  appeals  to  such  courts.  In  this 
there  is  no  claim  that  jurisdiction  was  not  acquired  by 
son  of  the  omission  to  observe  or  follow  in  a  material  respect 
the  procedure  prescribed  for  taking  appeals  to  the  auperior 
courts ;  but  the  whole  theory  is  that  in  no  event  did  or  could 
the  superior  court  have  jurisdiction  to  hear  and  determine 
the  appeal,  because  the  justice's  court  in  the  first  instance 
was  wholly  without  jurisdiction  of  the  action  for  the  reasons 
above  stated,  and  was,  therefore,  without  authority  to  render 
the  judgment  which  was  reviewed  and  affirmed  by  tiie  superior 
court. 

That  the  sole  office  of  the  writ  applied  for  here  is  to  test 
the  question  of  jurisdiction,  is  well  understood.  And  the 
jurisdiction  of  the  justice's  court  of  the  offense  of  which  the 
petitioner  was  convicted  will  not  and,  indeed,  cannot  be  ques- 
tioned (sec.  32,  act  regulating  motor  vehicles,  Stats.  1915, 
p.  413)  ;  and  it  is  equally  clear  that  said  court  acquired  juris- 
diction of  the  action,  even  though  the  complaint  might  not  be 
what  it  ought  to  be  as  a  criminal  pleading. 

Conceding  that  the  justice's  court  improperly  allowed  the 
motions  of  the  district  attorney  to  dismiss  the  first  and  second 
complaints  filed  for  the  purpose  of  amending  the  same,  and 
conceding  that  the  last  complaint  filed  and  upon  which  the 
petitioner  was  tried,  convicted,  and  sentenced  was  faulty, 
because  it  stated  the  offense  of  which  the  petitioner  was  con- 
victed in  two  separate  and  distinct  counts,  and  that  the  court 
erred  in  not  granting  the  petitioner's  motion  to  strike  out 
one  of  the  counts,  still  none  of  these  matters  affected  the  ques- 
tion of  jurisdiction  or  divested  the  justice's  court  of  jurisdic- 
tion of  the  action.  They  involved  or  amounted  to  mere  error, 
reviewable  and  correctible  only  by  appeal.     It  cannot,  of 
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couTBe,  be  doubted  that,  notwithstanding  the  alleged  duplicity 
of  the  complaint,  it  neverthelesB  atated  a  public  offense  known 
to  the  law  of  this  state;  nor  ia  there  any  possible  logical 
ground  for  holding  that,  merely  because  a  criminal  pleading 
is  amenable  to  the  charge  of  duplicity,  the  jurisdiction  of  the 
court  of  the  action  is  ousted.  The  law  provides  a  remedy  for 
the  correction  of  the  defects  of  a  complaint  or  an  information 
or  an  indictment,  and  where  the  court  fails  or  refuses  to  heed 
the  objections  and  so  to  correct  the  defects,  the  action  of  the 
court  in  that  regard  is  error,  correctible,  as  before  stated,  not 
through  the  instrumentality  of  a  jurisdictional  writ,  but  by 
review  on  appeal 

What  18  thus  said  applies  with  equal  force  and  pertinency 
to  the  point  that  the  jury  failed  to  find  upon  the  special  plea 
of  ''once  in  jeopardy''  interposed  by  the  petitioner. 

As  to  the  point  that  the  justice's  court  lost  jurisdiction  of 
the  action  because  there  was  a  failure  to  bring  the  case  to 
trial  within  sixty  days  after  the  filing  of  the  first  or  original 
complaint  or  after  the  filing  of  the  purported  first  amended 
complaint,  a  reply  thereto  is  that  section  1382  of  the  Penal 
Code,  upon  the  terms  of  which  the  petitioner  bases  his  claim 
in  that  particular,  is  applicable  alone  to  criminal  cases  prose- 
cuted by  indictment  or  information,  and  has  no  reference  to 
the  trial  of  low-grade  misdemeanor  cases  cognizable  in  jus- 
tices' and  police  courts. 

It  thus  being  shown  that  the  justice's  court  had  the  author- 
ity to  render  judgment  against  the  petitioner  in  the  action 
before  it,  there  is,  obviously,  no  ground  upon  which  it  can 
be  maintained  that  the  respondent,  superior  court,  was  with- 
out jurisdiction  to  review  said  judgment  on  appeal. 

The  application  for  the  alternative  writ  is,  accordins^, 
denied.  .^ 


Chipman,  P.  J.,  and  Ellison,  J^  pro  t§nk,  ooneurred. 


; 
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[GIt.  No.  1519.    Third  AppeUate  Distriet.— June  19,  1916.] 

JOHN  A.  SOULE,  Respondent,  v.  LOTTIE  M.  WYATT 
et  aLy  Appellants. 

Action  to  Sit  Aside  DEED-^FaAUD  and  Undxjs  Intluengb — Stifti- 
ciENOY  or  EviDENCB. — In  this  action  to  have  8^  aside  and  declared 
void  a  deed  made  bj  an  aged  father  of  all  his  property  to  one  of 
his  daughters  to  the  exclusion  of  his  other  children,  on  the  ground 
that  the  execution  of  the  deed  was  procured  through  the  frauds  and 
misrepresentations  of  such  daughter,  and  by  the  undue  influence 
exerted  hj  her  upon  him  at  a  time  when  he  was  enfeebled  in 
mind  and  health  and  incompetent  to  make  a  deed  or  dispose  of  his 
property,  it  is  held  that  the  findings  that  the  allegations  of  the  com- 
plaint were  true  are  supported  by  the  eridenee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  S.  Bell,  for  Appellants. 

W.  A.  Anderson,  George  Clark,  and  Black  &  Clark,  for 
Respondent. 

CHIPMAN,  P.  J. — ^Plaintiff  commenced  the  action  to  set 
aside  and  have  declared  void  a  certain  deed  conveying  to  his 
daughter,  Lottie  M.  Wyatt,  one  of  the  defendants,  certain 
real  property  situated  in  the  town  of  Washington,  Yolo 
County,  on  tiie  ground  that  ''said  deed  was  procured  to  be 
executed  by  the  said  defendants  through  the  frauds  and  mis- 
representations of  said  defendants,  and  by  the  undue  influence 
exerted  by  the  said  defendants  upon  the  said  plaintiff  at  a 
time  when  he  was  enfeebled  in  mind  and  health  and  incompe- 
tent to  make  a  deed  or  to  dispose  of  his  property,"  and  that 
''plaintiff's  title  to  said  property  be  quieted  against  said  de- 
fendants and  each  of  them.''  The  cause  was  tried  fay  the 
court  and  plaintiff  had  judgment  in  his  favor,  from  which 
defendants  appeal. 

The  court  made  the  following  findings  of  fact:  ''1.  The 
court  finds  all  and  singular  the  allegations  of  the  plaintiff's 
complaint  to  be  true.    2.  That  the  attorney  who  prepared 
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the  deed  for  the  signature  of  the  plaintiff  was  in  no  manner 
a  party  to  the  plan  under  which  the  said  defendants  procured 
the  making  of  said  deed,  and  the  said  attorney  acted  wholly 
without  knowledge  of  the  manner  in  which  defendants  did 
procure  the  making  of  the  said  deed  by  the  said  plaintiff." 

Plaintiff  was  a  pensioner  of  the  Southern  Pacific  Company 
in  1911,  residing  on  the  premises  in  question  in  the  town  of 
Washington,  sometimes  called  Broderick.  His  family  con- 
sisted of  his  wife  and  grandchild,  Flossie  Conrad,  daughter 
of  defendant  Lottie  Wyatt  by  her  first  husband.  When  Flossie 
was  an  infant  she  was  taken  into  plaintiff's  family  and  reared 
as  their  own  child.  Plaintiff  was  seventy-seven  years  old 
and  was  suffering  grievously  with  a  painful  disease  of  the 
eyes,  and  finally  lost  the  sight  of  one  of  them.  He  was  feeble 
from  the  infirmities  of  age  and  was  afflicted  with  heart  trouble, 
which  at  unexpected  moments  would  cause  him  to  lose  con- 
sciousness and  fall  to  the  ground  as  in  a  fit,  lying  there  rigid 
''and  as  though  dead,"  aa  one  witness  described  his  condition. 
On  July  18,  1911,  his  wife  died  and  Flossie's  mother  took 
Flossie  away  to  her  own  home  at  Rutherford,  Napa  County, 
and  plaintiff  went  to  the  home  of  his  son,  Charles  C.  Soule, 
in  Broderick.  The  loss  of  his  wife,  the  taking  from  him  his 
grandchild,  Flossie,  to  whom  he  was  devotedly  attached,  to- 
gether with  the  excruciating  pain  caused  by  the  disease  of 
his  eyes  and  his  general  weak  physical  condition,  so  affected 
plaintiff  as  to  make  him  an  object  of  pity  and  commiseration. 
He  was  ill  for  some  time  after  the  death  of  his  wife.  He 
testified:  ''I  lost  my  eyesight,  then  worrying  about  my  wife 
and  my  baby  [he  called  Flossie  ''his  baby"]  that  I  thought 
a  good  deal  of  took  away  from  me,  and  all  things  together 
made  me  sick,  that  is  about  all  I  can  remember  at  the  present 
.  .  .  Q.  What  effect,  if  any,  on  your  feelings  or  your  mind 
did  the  death  of  your  wife  and  the  breaking  up  of  your 
family  havef  A.  Well,  it  made  me  what  you  might  say 
crazy;  in  fact,  I  think  I  am  so  yet."  He  visited  his  daugh- 
ter, Mrs.  Wyatt,  occasionally  for  some  time  after  his  wife's 
death.  '^Q.  What  took  you  down  there,  what  was  the  cause 
of  your  going!  A.  Well,  in  the  first  place  I  didn't  want  to 
go  down ;  I  rather  be  at  my  old  home,  it  is  natural,  but  they 
took  my  baby  away  and  caused  me  to  go  down  there,  my 
daughter  did,  thought  if  I  would  come  down  there  I  would 
be  better  off  where  Flossie  was,  and  so  I  made  up  my  mind 
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I  would  go  down  there;  I  like  to  be  where  she  was,  so  I  went 
down  and  stayed  there  a  while  and  came  back  awhile  and  kept 
going/' 

The  deed  in  question  was  executed  on  July  80,  1912,  three 
weeks  after  he  went  to  Rutherford  to  live  with  defendants. 
He  testified  as  to  his  then  physical  condition  as  follows:  "I 
was  pretty  sick ;  I  was  weakened  down,  discouraged,  my  eye- 
sight was  failing,  and  I  felt  weak;  one-half  of  the  time  I 
couldn't  rest  nights;  they  gave  me  whisky  with  some  stuff 
in  it  to  make  me  sleep,  one  thing  and  another,  so,  therefore, 
I  got  pretty  weak  for  quite  a  while,  but  I  got  better."  Sev- 
eral witnesses  testified  to  his  weakened  condition;  that  hia 
eyes  gave  him  great  pain;  that  he  was  subject  to  fainting 
spells  from  heart  trouble;  that  he  constantly  grieved,  ''and 
was  brooding''  over  the  loss  of  his  wife  and  having  his  grand- 
davghter  taken  from  him.  Besides  defendant,  Mrs.  Wyatt, 
his  children  were  Mrs.  Annie  Lindsay  and  two  sons,  Charles 
C.  and  John  G.  Plaintiff  testified  that  after  he  came  to 
Rutherford,  and  before  the  deed  was  made,  defendant  Mrs. 
Wyatt  told  him  she  learned  through  two  letters  written  to 
Mrs.  Addie  Barry,  residing  at  Rutherford,  sister  to  plaintiff's 
deceased  wife,  that  his  son  John  and  Mrs.  Lindsay  were  going 
to  get  all  his  property.  **She  [Mrs.  Wyatt]  said  they  were 
going  to  have  it  ail,  them  two,  and  I  remarked  I  didn't  want 
them  to  have  it  all.  I  wanted  to  divide  it  amongst  the  four 
of  them." 

Mrs.  Barry  testified  that  this  representation  by  Mrs.  Wyatt 
was  false  and  that  Mrs.  Lindsay  had  not  written  any  such 
letter.  Plaintiff  testified:  ''Q.  What  did  she  keep  saying 
to  youf  A.  She  say  they  made  their  brags  they  were  going 
to  have  it  all  because  they  done  the  most  work  on  it  I  ad- 
mitted they  did,  but  at  the  same  time  I  didn't  think  it  was 
right  for  them  to  have  it  all.  Q.  What  did  you  say  on  the 
subject  of  dividing  your  property!  A.  I  say  I  wanted  to 
divide  it,  want  it  equally  divided.  Q.  What  way  t  A.  Each 
one  of  them  to  have  their  share.  Q.  Where  and  when  did 
you  tell  her  thatf  A.  Well,  about  the  time  we  were  talking 
about  it;  I  don't  know  exactly  when  it  was.  Q.  But  it  was 
before  the  deed  was  made?  A.  It  was  before  the  deed  was 
made.  Q.  Was  anything  said  by  her  when  you  stated  you 
wanted  to  divide  it  up  among  them  allt  A.  Well,  she  said 
I  couldn't  do  it,  because  they  were  going  to  have  it  all,  Annie 
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and  John  was;  of  course,  I  couldn't  divide  it  if  them  two 
going  to  get  it  all,  and  I  didn't  like  that  idea.  Q.  Was  any- 
thing said  about  a  willf  A.  Yes,  sir;  I  did.  Q.  What  did 
you  sayf  A.  I  said,  'Well,  then  I  will  fool  them;  I  will 
make  a  will,  then  they  can't  get  any  more  than  the  others'; 
and  she  said,  'A  will  can  be  broke.'  Q.  Where  was  her  hus- 
band during  the  talkf  A.  One  time  we  were  talking  about 
it,  I  couldn't  say  at  the  dinner-table  or  supper-table,  talking 
about  the  will,  and  she  turned  around  and  says  to  Harry — 
we  call  him  Harry — ^'A  will  can  be  broke,  can't  it?'  and  he 
says,  'Yes.'  That  finished  it  for  that  evening.  Q.  At  that 
time  you  were  living  down  there?  A.  At  that  time  I  was 
living  down  there.  Q.  That  was  before  the  deed  was  made? 
A.  That  was  before  the  deed  was  made.  Q.  At  the  time  of 
that  talk  about  saying  a  will  could  be  broke,  was  anything 
said  about  a  deed?  A.  Yes.  Q.  Who  said  it?  A.  She  said 
a  deed — no,  he  said  a  deed  would  be  the  best,  because  can't 
break  a  deed.  Q.  What  did  she  say,  if  anything?  A.  I  don't 
remember  she  said  anything,  in  reply  to  that  or  not  at  that 
time,  but  talked  about  it  afterward,  but  not  at  that  time.  .  .  . 
Q.  After  these  talks  you  have  referred  to  was  there  any  fur- 
ther talk  between  you  and  them  regarding  your  property 
and  disposing  of  it  in  any  way?  A.  Why,  about  making 
the  deed?  Q.  Yes.  A.  Well,  she  said— I  said,  'Well,  if  a 
will  can  be  broke,  I  would  like  to  have  Charlie  and  you  and 
Flossie  have  a  share  of  it,  because  if  the  rest  want  it  all  that 
looks  kind  of  hoggish  to  me ;  they  so  mean  probably  they  won't 
get  any  of  it.'  So  she  says,  'Well,  you  can't  mention  Flossie 
because  what  belongs  to  me  belongs  to  Flossie.'  'Then  I  will 
make  it  in  your  and  Charles'  name.'  'Well,  you  can't  make 
it  in  two  names;  have  to  make  it  in  one;  make  it  in  my 
name,  then  I  can  give  Charlie  his  share. '  'What  is  his  share ?  \ 
'Well,  I  will  give  him  a  thousand  dollars.'  'Well,  he  ought 
to  have  more  than  that.'  'Well,  but  I  have  to  take  care  of 
you.'  'Take  care  of  me?  I  don't  want  any  care.  I  will 
go  to  the  county  hospital  if  the  worst  comes  to  the  worst' 
Q.  You  stated  she  said  something  about  making  out  a  deed 
in  more  than  one  name?  A.  She  said  you  couldn't  make 
it  in  more  than  one  name.  Q.  Did  you  believe  those  state- 
ments? A.  I  believe  it;  yes,  sir;  I  didn't  know  any  better. 
Q.  How  long  before  you  went  up  to  Mr.  Bell's  office  was  it 
this  talk  occurred  that  you  mentioned?    A.  How  long  before? 
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Q.  Tei.  A.  It  might  have  been — ^well — ^I  will  say  about  three 
weeks;  I  don't  know  if  it  was  quite  as  much  as  that,  but  say 
three  weeks ;  I  can't  remember  these  things  right  up  to  a  date. 
Q.  How  often  was  the  matter  of  deeding  your  property  talked 
overf  A.  Oh,  every  little  while  get  to  talking  about  it  until 
at  last  I  got  tired;  I  say  I  never  had  anything;  in  fact,  I 
ain't  got  nothing;  I  couldn't  handle  it  to  suit  myself;  I  waa 
getting  tired  and  sick  hearing  them  talk  about  it  Q.  When 
the  talk  occurred  or  the  talks  occurred  about  the  making  of 
a  deed,  was  there  anything  said  regarding  diaposing  of  the 
property  after  the  deed  was  madef  A.  Yes.  Q.  What  was 
saidf  A.  She  says,  'Papa»  you  make  it  in  my  name;  you 
know  you  are  pretty  sharp  on  a  bargain  and  you  can  sell  it 
any  time  you  like,  and  all  I  have  got  to  do  is  sign  the  papers,' 
so,  of  course,  I  thought  I  could  have  that  privilege.  Q.  How 
long  before  you  actually  signed  the  deed  did  she  make  that 
statement  to  yout  A.  How  long  before  f  Q.  Yes,  the  first 
time  she  made  that  statement  to  you.  A.  Well,  I  don*t  re- 
member that,  I  would  like  to  tell  it  as  near  as  I  can  remem- 
ber. Q.  But  you  know  it  was  before  the  deed — ^you  know  it 
was  before  the  deed  was  madef  A.  Yes,  it  was  before  the 
deed  was  made,  then  after  the  deed  was  made,  Mr.  Joe  Harbin- 
son,  a  wholesale  liquor  man  in  Sacramento,  wrote  me  a  letter 
^f  course,  I  can't  read — ^he  would  have  given  me  two  thou- 
sand five  hundred  dollars  cash  for  my  property,  and  I  laughed 
about  it,  and  I  said,  'Flossie'— or  at  least  'Lottie' — I  got 
Flossie  on  the  brain,  no  wonder — 'Lottie,  write  a  few  lines 
to  Mr.  Harbinson  and  I  will  tell  him  what  I  will  take  for  the 
property,'  and  she  jumped  up  and  she  commenced  cussing 
and  swearing,  'To  hell  with  him  I  I  don't  want  to  sell  it,  I 
don't  want  to  sell  it'  Says  I,  'If  he  gives  me  what  I  ask 
for  it,  isn't  that  satisfactory f  'No,  I  won't  sell  it'  I 
says,  'Write  a  few  lines  anyhow.'  'No.'  Wouldn't  do  it. 
.  .  .  Q.  When  this  statement  was  made  to  you  about  making 
the  deed  to  one  person  only  did  you  make  any  statement 
to  your  daughter  about  the  fact  that  you  might  want  to  sell 
this  property!  A,  Yes.  Q.  What  did  you  say  to  her  in  re- 
gard to  that  matter f  A.  I  told  her  I  would  like  to  sell  it; 
she  said  I  could  sell  it  any  time  I  liked  because  I  was  pretty 
sharp  on  a  bargain.  Q.  I  will  ask  leave  to  ask  this  question 
though  it  is  leading.  Did  you  say  to  her,  'I  said  I  didn't 
like  to  deed  it  because  then  I  can't  sell  it!'    A.  Yes,  sir;  that 
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is  what  I  am  coming  at,  and  she  said,  yes,  I  could.  Q.  Slie 
stated  yes,  you  could  f  A.  Yes.  Q.  Did  you  beUeve  that 
statement  she  made  to  youf  A.  Well,  I  never  dealt  much 
with  buying  and  selling,  of  course.  Q.  What  I  mean  is  this: 
did  you  rely  on  the  statement  she  made  to  yout  A.  Cer- 
tainly. Q.  Believed  itt  A.  Certainly;  I  thought  she  meant 
what  she  said  at  the  time;  if  I  didn't  I  wouldn't  have  done  it. 
Q.  Was  the  getting  of  an  attorney  to  fix  up  the  deed  men- 
tioned} A.  She  says  she  get  Mr.  Bell;  he  was  a  good  hand 
to  do  anything  like  that  because  he  done  all  the  work  for 
her  husband  when  his  mother  died,  and  he  understood  it 
thoroughly,  so  Mr.  Bell  did  do  it.  Q.  Did  you  still  believe 
and  rely  on  those  statements  when  you  signed  that  deed  t  A. 
Yes,  sir;  I  believed  what  she  told  me;  I  believed  she  thought 
she  was  telling  what  she  meant.'' 

Mrs.  Soule,  wife  of  Charles,  with  whom  plaintiff  lived  after 
the  death  of  his  wife,  testified:  ^'Q.  Do  you  know  whether 
while  the  old  gentleman  was  living  there  in  the  town  of  Wash- 
ington he  was  worried  or  grieved  t  A.  He  grieved  all  the 
time;  every  minute  of  his  life  he  grieved  from  the  time  he 
would  get  up,  over  his  wife's  death,  and  being  left  without 
his  baby,  as  he  called  Flossie."  She  testified  to  his  being 
kept  in  a  dark  room  on  account  of  his  eyes — ^''he  was  suffer- 
ing terrible  day  and  night,  got  up  at  all  hours  of  the  night; 
that  was  just  before  he  went  to  Rutherford.  .  .  .  Q.  Did  any- 
one coming  from  Rutherford  make  any  requests  that  he  go 
down  there t  A.  Yes;  Flossie  came  for  him,  begged  him  to 
go  down  to  mother,  when  he  was  sick,  begged  him,  says,  'Mam 
told  me  to  tell  you  to  come,  come  down  to  her,  that  ia  the 
place';  he  said,  *No,  I  don't  want  to  go,  I  want  to  stay  here,' 
nobody  could  take  care  of  him  like  Madge;  he  imagined  I 
oould  take  care  of  his  eyes  because  I  had  been  doing  it,  I 
guess.  Q.  Did  yon  have  any  talk  with  Lottie  M.  Wyatt  about 
the  time  of  his  going  down  there  t  A.  Oh,  yes,  she  would 
talk — ^the  time  when  she  came  to  get  him  after  he  went  down 
for  the  short  visit  then  she  came  up  to  take  his  things  down. 
Q.  Did  you  have  any  talk  with  her,  particularly  with  refer- 
ence to  any  dealings  she  might  have  with  him,  what  she  might 
accomplish  with  himt  A.  She  was  talking  to  me,  she  said, 
'  They  think  they  are  going  to  get  it  all,  but  wait  until  I  get 
him  down  there,  you  bet  I'll  get  it.'  Q.  When  was  it  she 
said  that  to  yout    A.  When  they  were  taking  the  furniture, 
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the  day  before.  Q.  Did  she  ever  say  anything  to  you  about 
any  particularly  scientific  way  of  handling  the  old  gentle- 
manf  A.  No,  only  just  when  the  other  daughter  was  talk- 
ing to  him,  they  were  fussing,  she  said,  'You  can't  ruf9e  hid 
feathers;  you  have  to  smooth  him  down  the  right  way  and 
you  can  do  anything  you  want  with  him.'  Q.  She  said  that 
to  yout  A,  Yes.  Q.  In  the  town  of  Washington!  A.  Yes. 
Q.  Before  he  went  down  there  to  livet  A.  Yes,  when  he  was 
getting  ready  to  go.  Q.  Did  the  old  gentleman  in  his  talks 
with  you  ever  make  any  statement  before  he  went  down  there 
as  to  the  way  in  which  he  wanted  to  leave  his  property! 
A.  It  seemed  like  that  was  on  his  mind  all  the  time,  yes;  he 
wanted  share  and  share  alike,  'They  are  all  my  children.' 
Q.  Did  they  write  any  letters  to  Washington  asking  him  to 
come  down  there!  A.  Yes,  she  wrote  about  every  day  when 
he  was  so  bad,  begged  him  to  come  down." 

On  cross-examination  she  testified:  ''Q.  Didn't  you  tell 
anyone  she  had  told  you  this!  A.  No,  tiiey  all  seemed — ^I 
wasn't  interested  in  it,  it  was  nothing  to  me;  they  never  took 
me  much  into  their  affairs;  she  was  talking  to  me  in  bed;  she 
wanted  to  know  if  father  would  give  Charlie  anything — ^^  what 
do  you  think  he  would  do  with  it!'  I  says,  *I  don't  know.' 
She  says,  'I  bet  if  he  did  give  him  anything  he  would  blow  it 
in.'  I  says,  'I  don't  know.'  She  says,  *I'll  tell  you  what  I 
think  he  would  do,  he  would  take  a  long  trip.'  Q.  She  said 
if  she  got  him  down  to  Rutherford  she  would  have  it  all! 
A.  She  was  speaking  of  the  other  two ;  she  said  they  wanted 
it,  the  other  two,  the  daughter  and  son,  they  wanted  it  because 
they  helped  make  it — ^'If  he  lives  a  week  after  I  get  him,  I'll 
see  they  don't  get  it'  " 

A  letter  written  by  defendant  Mrs.  Wyatt  was  identified  by 
the  witness.  This  letter  was  addressed  to  ''Charles  C.  Soule, 
Broderick,  Yolo  Co.,  Cal.,"  also  postmarked  Broderick.  It 
was  dated  three  days  after  the  deed  in  question  was  executed 
and  was  as  follows: 

"bum  this.  Rutherford,  Aug.  2,  1912. 

"Dear  Brother:  I  just  received  you  most  welcome  letter. 
We  are  always  glad  to  hear  from  you.  Pa  seems  to  think  he 
ought  to  hear  from  you  every  day  now  we  are  all  fine  and 
hope  you  are  all  the  same  well  we  are  not  surprised  to  know 
that  cdie  comes  every  day  but  Charley  you  dont  have  to  put 
up  wit3i  that  you  can  do  just  as  yeu  like  in  that  house  and 
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make  her  stay  awaj  and  I  would  do  so  to  I  would  not  let  her 
come  there  and  worry  Mady  so  I  know  she  must  get  tired 
hearing  her  tongue  run  and  she  has  got  so  she  lies  pretty 
good  to  now,  Charley  don't  do  anything  to  give  her  a  chance 
to  get  you  in  any  trouble  you  know  she  would  only  be  to  glad 
to  see  you  in  trouble  and  I  guess  that  is  what  she  is  trying 
to  do  she  said  all  she  could  to  get  me  started  but  I  was  to 
smart  for  her  she  tells  everybody  I  am  crazy  but  she  will  soon 
think  I  am  about  as  smart  as  she  is  when  she  finds  how  things 
are  now  Charley  I  don't  want  you  to  worry  you  will  get  what 
belongs  to  you  some  day  we  went  to  Napa  Tuesday  and  the 
deeds  are  made  so  it  is  you  and  I  for  it  we  got  one  they  cant 
brake  to  the  only  way  they  could  is  to  prove  he  was  not  in 
his  right  mind  when  he  did  it  now  that  Pa  is  a  resident  of 
Napa  Co  all  they  could  do  would  have  to  be  done  here  and 
they  can  never  prove  that  he  aint  in  his  right  mind  Papa 
says  he  don't  want  you  to  worry  about  anything  he  say  you 
are  his  and  you  shall  have  what  is  yours  say  he  wants  you 
to  bring  him  the  two  canes  th^  stand  in  his  room  up  stairs 
and  the  hook  Polly  had  to  hang  his  cage  on  so  don't  forget 
it  he  talks  about  them  so  much  now  I  guess  she  wants  to  make 
trouble  between  Madge  and  I  but  if  Madge  listens  to  her  she 
will  have  plenty  to  do  she  can  lie  pretty  good  well  I  have 
got  the  flower  picture  ready  to  send  to  John  Pa  changed  his 
mind  about  keeping  it  so  I  will  send  it  to  him  Annie  will  get 
left  if  she  thinks  the  things  I  brought  will  ever  be  sent  back 
I  guess  you  will  hear  her  all  over  town  when  she  sees  the 
deeds  published  in  the  Woodland  paper  I  guess  Mrs.  Snider 
takes  it  they  will  say  to  you  yes  Lott  got  it  and  you  will  get 
left  but  Charley  dont  believe  all  you  hear  I  want  you  to  know 
you  have  one  who  will  do  right  by  you  and  I  must  say  Madge 
treated  me  very  nice  and  Pa  says  he  will  never  forget  how 
good  she  was  to  him  he  eats  good  and  sleeps  good  and  seems 
to  be  so  happy  we  do  all  we  can  to  please  him  and  we  always 
will  he  is  a  good  old  father  he  had  beans  for  breakfast  this 
morning  well  I  will  go  to  bed  it  is  late  and  I  am  tired  now 
write  soon  love  to  all  dont  get  in  trouble  with  Ihat  devU 

"your  loving  sisted 

"LOTTIB. 

"When  you  hear  about  the  deeds  just  say  Lot  said  she 
thought  she  would  bye  it  as  it  was  her  old  home." 

so  CaL  App.— 50 
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A  frag^ment  of  another  letter  written  by  defendant  Mrs. 
Wyatt  to  Charles  Soule  read : 

''he  thinks  he  will  come  home  Sunday  I  sent  the  pictore  to 
him  so  his  Polly  can  have  it  to  look  at  I  fixed  Pa  room  up 
and  it  looks  fine  he  eats  good  and  sleeps  good  well  Eid  I  don't 
know  what  could  be  rong  with  my  last  letter  you  say  yon 
don't  understand  it  I  told  you  he  deeded  it  to  me  at  least  I 
intended  to  tell  you  so  I  know  you  must  feel  lonesome  at  time 
not  seeing  mother  or  father  there  but  Father  can  go  there  to 
see  you  but  our  dear  old  mother  we  must  give  up  we  cant 
have  her  any  more  in  this  life  I  would  not  be  surprised  to  see 
John  and  Annie  try  to  brake  the  deeds  but  they  will  have  a 
hard  time  doing  it  they  would  have  to  prove  Pa  was  not  in 
his  right  mind  when  he  did  it  that  would  have  to  be  done  here 
so  I  am  not  afraid  of  it  now  if  you  dont  come  Sunday  why 
write  and  tell  us  the  news  love  to  you  both 

**Tour  loveing  sister 

''LOTTIK." 

It  appeared  that  plaintiff  went  to  Napa  with  Flossie  on 
July  8d  and  returned  with  her  mother  after  the  4thy  when 
they  packed  the  furniture  and  returned  shortly  afterward 
to  Rutherford.  The  deed,  as  we  have  seen,  was  executed  on 
July  30th.  As  to  the  circumstances  attending  the  execution 
of  the  deed  plaintiff  testified:  ''Q.  Who  accompanied  you  to 
Mr.  Bell's  office  when  you  went  there,  who  went  with  yont 
A.  Her  husband,  Harry  Wyatt  Q.  How  did  you  get  up  the 
steps  f  A.  She  and  him  went  together,  he  took  me  by  fhe 
arm,  helped  me  upstairs  and  downstairs  through  a  hall ;  that 
is  all  I  can  remember  about  it.  Q.  At  this  time  did  you  have 
anything  over  your  eyes!  A.  Yes,  sir.  Q.  Whatt  A.  I  had 
my  specs,  I  had  a  shade,  and  I  had  the  rim  of  my  hat  over 
my  eyes  because  the  light  bothered  me  a  good  deal.  I  got  the 
same  shade  now  at  home.  Q.  Tell  us  as  near  as  you  can  re- 
member what  occurred  in  Mr.  Bell's  office.  A.  Well,  as  near 
as  I  can  remember,  come  there,  says  I  come  there  to  make  a 
deed  out,  deed  my  property  over  to  my  daughter;  of  course, 
Mr.  Bell  knowed  it;  it  was  all  understood  beforehand,  him 
being  there,  talked  about  it,  had  to  go  get  Mr.  Bell  ready  to 
attend  to  business.  Mr.  Bell :  I  move  to  strike  out  what  Mr. 
Bell  knew.  Mr.  Clark:  We  consent.  The  Court:  Stricken 
out  Mr.  Clark:  Q.  Was  the  deed  made  out  when  you  got 
thero  or  made  out  afterward,  do  you  knowt    A.  Made  rigfal 
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away,  right  there  while  we  were  there.  Q.  Do  you  remember 
whether  it  was  read  over  to  youf  A.  Bead  over  to  met 
Q.  Yes.  A.  No,  sir,  I  don't  remember  any  such  thing.  I 
didn't  know  it  was  sold  for  $10;  that  was  never  mentioned 
to  me.  If  they  did  I  think  I  would  have  kicked,  I  would  have 
thought  there  was  something  kind  of  funny.  Q.  Did  you  sign 
your  own  namet  A.  Yes;  I  signed  it  myself;  I  made  a  cross 
with  a  pen.  Q.  What  was  done  with  the  deed  afterward  t 
A.  Well,  as  near  as  I  can  remember,  I  think  Mr.  Bell  kept  it 
and  sent  it  to  Woodland  to  get  it  recorded;  I  think  that  is 
about  the  way  it  went.  Q.  Did  you  know  it  was  going  to  be 
recorded  at  the  time  f  A.  I  know  it  was  going  to  be  recorded ; 
yes,  sir.''  He  testified  further:  "Q.  What  was  the  manner 
of  their  treatment  toward  you,  Mr.  Soule,  before  you  made 
this  deed,  the  family,  what  way  were  you  treated  in  the  Wyatt 
family  before  you  made  ibis  deedt  A.  The  reason  I  didn't 
whatt  Q.  What  was  the  manner  of  their  conduct  toward  you 
before  you  made  this  deed;  how  did  they  treat  you  when  you 
were  down  there  t  A.  They  treat  me  very  kind ;  they  couldn  't 
do  enough  for  me;  treat  me  very  kind,  very  kind  indeed;  I 
felt  so  sick  I  was  like  a  child;  you  take  a  child,  if  he  sick  you 
pet  it,  make  over  it;  that  is  just  what  he  likes;  that  is  just 
like  me.  Q.  How  far  was  the  little  room  you  slept  in  from 
the  house t  A.  The  room  I  slept  in  joined  the  saloon;  I 
should  judge  about  fifteen  feet  from  the  house,  about  that. 
Q.  How  was  it  about  calling  you  to  your  meals,  before  the 
deed  was  madef  A.  The  bell  would  ring;  I  didn't  very  often 
hear  the  bell ;  I  am  a  little  hard  of  hearing,  but  they  tell  me ; 
we  go  along  like  two  good  friends,  so  with  us ;  open  the  screen 
door,  open  the  other  door,  I  go  in  ahead  of  him,  he  come  in 
behind,  shut  it,  sit  down  at  the  table,  he  wait  on  me,  every- 
thing I  had  nice.  Q.  How  was  their  treatment  of  you  after 
the  deed  was  madet  A.  Well,  I  commenced  thinking  that 
things  didn't  go  quite  so  sociable,  didn't  look  exactly  right — 
'Did  you  hear  the  bellt'  'No,  I  didn't  hear  it.'  'Well, 
dinner  ready.  Ain't  you  going t'  *I  be  there  pretty  soon.' 
Sometime  he  go  when  I  did,  sometime  he  didn't.  When  I 
got  in  the  house  his  wife  waited  on  me;  I  see  he  knocked  off 
waiting  on  me;  I  thought  it  kind  of  funny;  I  thought  all  that 
but  said  nothing,  but  I  noticed  it.  I  was  getting  quite  smart 
at  that  time,  wasn't  quite  so  sick;  I  was  noticing  things  a 
little  mite  more.    Q.  How  did  you  spend  your  time  over 
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there  t  A.  Sitting  in  front  of  the  saloon.  I  was  figurehead 
for  the  saloon ;  had  nowhere  else  to  stay  unless  I  stay  in  the 
house.  Q.  The  saloon  was  a  short  distance  from  the  house? 
A.  Saloon  just  about — ^the  front  door  of  the  saloon  and  the 
front  door  of  the  house  was  about  sixty  or  seventy  feet  oflf, 
say  sixty  or  seventy  feet  from  the  saloon  door.  Q.  Mr.  Wyatt 
was  running  this  saloon  there  t  A.  Mr.  Wyatt  was  running 
this  saloon  there.  Q.  Your  room  was  built  on  to  the  saloon? 
A.  My  room  was  built  on  to  the  saloon;  one  door  open  into 
the  saloon,  and  one  door  open  out  in  the  back  yard,  one  door 
open  out  in  the  street — three  doors  to  the  room.  Q.  Before 
the  deed  was  made  would  they  read  to  you?  A.  Well,  I  used 
to  buy  a  paper  called  the  *Yolo  Independent';  I  didn't  buy 
it  fbr  me,  bought  it  for  my  granddaughter;  she  wanted  to 
hear  the  news  from  home  where  she  was  brought  up  and  so 
on,  but  I  wanted  to  hear  the  news,  and  they  took  the  'Bee' 
and  they  used  to  read  the  news  right  away  as  soon  as  they 
would  get  it,  and  I  was  anxious  to  have  it  read,  but  some- 
how or  other  afterward,  they  were  not  so  anxious  to  read  it 
to  me — *  I  ain  't  got  time  now,  Pa. '  *  I  seen  so  and  so  happened 
in  Washington.'  'Where  did  you  see  that?'  *I  saw  it  in 
the  paper,'  *Why  didn't  you  read  it  to  me  last  night?'  *I 
seen  it  since,'  and  that  ii  all  I  know  about  it  Q.  Did  you 
ever  suggest  to  them  that  they  read  to  you?  A.  I  used  to 
ask  them;  yes,  fir.  Q.  Was  this  expression  ever  used,  'Oh, 
to  hell  with  yon  I  I  haven't  time  to  read  the  paper?'  A.  No, 
she  didn't  say,  'To  hell  with  me.'  Q.  What  did  she  say? 
A.  'Oh,  to  heU  with  the  paper  I  I  ain't  got  time  to  read  it.' 
Q.  That  was  after  the  deed  was  made?  A.  After  the  deed 
was  made.  Q.  How  about  writing  for  you?  A.  My  son-in- 
law,  when  he  go  anywhere,  always  very  kind  to  ask  me  to  go 
with  him;  sometimes  I  go,  sometimes  I  didn't,  but  I  don't 
remember — ^he  might — ^but  I  don't  remember  him  asking  me  to 
take  a  ride  with  him  after  the  deed  was  made.  Q.  I  mean 
writing,  how  about  their  writing  for  you?  A.  Why,  she 
wouldn't  write  for  me.  Q.  What  did  she  say?  A.  One  time 
they  were  raising  the  old  Harry  in  Washington,  the  West 
Land  Company  made  a  fence  on  the  line — my  boy  was  run- 
ning the  house,  he  keeps  writing  down,  so  I  says  to  my 
daughter  one  night,  I  says,  *Lot,  write  me  a  few  lines  to 
Charlie  and  tell  him  to  put  the  fence  where  it  belongs;  let 
him  put  it  himself  and  take  the  fence  there ;  that  is  mine,  I 
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bought  it;  that  will  do  for  firewood.'  She  jumped  up  and 
threw  up  her  hands  and  cussed  and  Ood-damned — ^'God  damn 
the  place  I  I  wish  I  never  seen  it ;  it  is  a  damned  bother  to  me ; 
"Write  to  Charley,  write  to  Charley*' ;  I  am  God  damned  tired 
writing,  writing.'  I  said,  'Well,'  I  says,  *£or  God's  sake,  did 
your  mother  learn  you  thatt'  'I  don't  give  a  Gk)d  damn;  all 
I  can  hear  is  "Write  to  Charlie,  write  to  Charlie";  I  am 
going  to  sell  the  damned  place,'  'Well,'  I  says,  *if  yon  don't 
want  it,  if  it  is  a  bother  to  you,  give  it  back  to  me.'  'Not  by 
a  Gk>d  damned  sight ;  what  am  I  going  to  have  for  taking  care 
of  yont'  I  says,  *It  never  cost  you  anything;  you  needn't 
take  care  of  me;  I  can  take  care  of  myself  or  the  county 
hospital  can,  but  the  place  never  cost  you  a  nickel  and  yon 
know  it'  I  paid  all  the  taxes  on  that  place  since  I  owned  it, 
up  to  this  year,  up  to  date." 

There  is  but  little,  if  any,  conflict  as  to  the  physical  condi- 
tion of  plaintiff  prior  to  and  after  his  wife's  death  and  the 
making  of  the  deed.  There  is  no  direct  testimony  that  he 
was  so  weak-minded  as  to  be  incapable  of  understanding  such 
a  transaction  as  that  of  conve3ing  his  property  to  another, 
except  as  such  an  inference  might  be  indulged  from  his  phys- 
ical and  mental  sufferings  as  testified  to  by  many  witnesses. 
Attorney  Bell  testified  that  plaintiff  came  to  his  ofiSce  with 
defenduits  unsolicited  by  him.  He  had  been  attorney  for 
defendant  Harry  Wyatt  but  had  never  before  seen  plaintiff. 
Defendant  Harry  Wyatt  telephoned  him  that  plaintiff  wanted 
him  to  transact  some  business  and  was  told  to  bring  him  to 
witness'  ofiSee,  which  defendants  did  in  the  afternoon  of  July 
80th.  Witness  testified  that  plaintiff  was  introduced  to  him 
by  defendants  and  he  thereupon  stated  his  business,  which 
was  that  he  wanted  to  convey  his  property  to  Mrs.  Wyatt; 
that  witness  explained  to  him  fuUy  what  a  deed  meant,  and 
that  if  he  signed  it  he  would  lose  all  control  of  the  property; 
that  he  had  no  form  of  gift  deed  and  used  the  ordinary  bar- 
gain and  sale  form ;  that  he  asked  plaintiff  if  he  knew  what 
he  was  doing,  if  he  had  any  other  children  and  what  other 
property  he  had;  that  plaintiff  told  him  he  wanted  to  give 
the  property  to  Mrs.  Wyatt;  that  he  said  he  could  not  write 
but  he  toudied  the  pen  and  Mr.  Bell  and  a  clerk  in  an  ad- 
joining ofiSce  witnessed  the  signature.  He  testified:  "1  said 
to  Mr.  Soule,  'What  do  you  want  done  with  the  deed,  Mr. 
Soviet'    He  says,  'I  want  you  to  give  it  to  Lottie,  mj 
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daughter/  She  was  still  sitting  here  at  the  comer  of  the 
desk.  I  reached  it  over  to  her.  She  says  to  him,  'Do  you 
want  me  to  record  this,  Paf  something  to  that  efFect.  He 
said,  'Yes,  I  do.' ''  Mr.  Bell  had  the  deed  recorded  and  later 
sent  it  to  Mrs.  Wyatt.  Plaintiff  testified  that  he  had  no  recol- 
lection definitely  of  what  took  place  at  Mr.  Bell's  office  ex- 
cept as  shown  aboye.  There  is  nothing  in  the  record  to  cast 
doubt  upon  the  truthfulness  of  Mr.  Bell's  testimony.  It  is 
quite  conceivable,  however,  that  plaintiff  did  not  fully  com- 
prehend the  effect  of  what  he  was  doing  and  was  not  im- 
pressed by  what  was  told  him.  His  understanding  was,  as 
he  testified,  that  he  was  not  parting  with  control  of  the  prop- 
erty or  with  the  title,  and  that  he  knew  nothing  to  the  con- 
trary until  some  time  after  the  deed  was  made  when  his 
daughter  claimed  to  own  the  property.  He  received  one 
offer  for  the  lot  by  letter  and  spoke  to  his  daughter  about  sell- 
ing it,  and  was  then  told  it  belonged  to  her  and  he  could  not 
sell  it.  This  was  all  the  property  he  had,  and  he  repeatedly 
expressed  his  desire  that  his  children  should  share  it  equally. 

Appellants  rely  upon  Soberanes  v.  Soberanes,  97  Cal.  140, 
[31  Pac.  910],  *'in  which,"  it  is  claimed,  "the  circumstantial 
facts  are  almost  identical  with  those  in  the  instant  case." 
The  court  said  in  that  case,  among  other  things:  ''The  trans- 
fer of  an  aged  mother  by  way  of  gift  of  all  her  estate  to  one 
of  her  sons  to  the  exclusion  of  all  her  other  children  will  not 
be  set  aside  as  constructively  fraudulent,  where  it  appears 
that  the  gift  was  made  freely  and  voluntarily,  and  with  full 
knowledge  of  all  the  facts  and  comprehension  of  the  nature 
and  effect  of  the  transfer,  and  in  the  execution  of  a  purpose 
long  entertained  by  her,  originating  in  a  desire  to  show  her 
appreciation  of  the  son's  devotion  and  services  and  without 
any  undue  influence  or  fraud  on  his  part,  although,  by  reason 
of  her  illiteracy  and  want  of  experience  and  knowledge  of 
business  affairs,  she  was  not  able,  unassisted,  to  take  care  of 
her  property,  and  by  reason  thereof  was  liable  to  be  deceived 
and  imposed  upon  by  designing  persons  in  the  transaction  of 
her  business." 

The  testimony  in  the  case  now  here  presents  a  state  of  facts 
quite  unlike  those  in  the  case  cited.  The  deed  was  not  only 
not  made  "in  the  execution  of  a  purpose  long  entertained" 
by  plaintiff,  but  in  direct  opposition  to  his  frequently  ex- 
pressed desire — expressed,  indeed,  at  the  very  time  defend- 
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ants  were  suggesting  that  he  eonvey  the  property  to  his 
daughter;  nor  was  the  deed  made  in  appreciation  of  the 
daughter's  ** devotion  and  services/*  £or  no  such  considera- 
tion appears.  And  it  may  be  doubted  whether  the  deed  was 
made  ''with  full  knowledge  of  all  the  facts  and  comprehen- 
sion of  the  nature  and  effect  of  the  transfer/'  There  was 
testimony,  accepted  by  the  court  as  the  findings  show,  from 
which  it  appeared  that  defendant  Mrs.  Wyatt  conceived  the 
plan  of  possessing  herself  of  plaintiff's  property  before  she 
urged  him  to  take  up  his  home  with  defendants.  She  said  to 
Mrs.  Charles  Soule:  "They  think  they  are  going  to  get  it  all, 
but  wait  until  I  get  him  down  there ;  if  he  lives  a  week  you 
bet  I'll  get  it."  To  this  same  witness,  speaking  of  how  to 
manage  plaintiff,  she  said:  **You  can't  ruffle  his  feathers;  you 
have  to  smooth  him  down  the  right  way  and  you  can  do  any- 
thing with  him.  Q.  Did  the  old  gentleman  in  his  talks  with 
you  ever  make  any  statement  before  he  went  down  there  as 
to  the  way  he  wanted  to  leave  his  property  t  A.  It  seems 
like  that  was  on  his  mind  all  the  time,  yes ;  he  always  wanted 
share  and  share  alike.  'They  are  all  my  children.'  Q.  Did 
they  write  any  letters  to  Washington  asking  him  to  come  down 
there t  A.  Yes;  she  wrote  about  every  day  when  he  was  so 
bad,  begged  him  to  come  down.''  It  appeared  that  soon  after 
plaintiff  took  up  his  residence  with  defendants  the  question 
of  disposing  of  his  property  was  brought  up  by  his  daughter, 
and  it  was  she  who  proposed  that  it  should  be  conveyed  to  her 
alone,  but,  as  plaintiff  testified,  with  the  understanding  that 
he  retained  the  right  to  sell  or  dispose  of  it.  She  did  not 
accomplish  her  purpose  quite  as  soon  as  she  said  she  would, 
but  did  so  in  about  two  or  three  weeks.  The  letter  she  wrote 
to  her  brother  three  days  after  the  deed  had  been  executed 
harks  back  to  her  original  purpose  and  tends  strongly  to  show 
her  design  in  bringing  her  father  under  her  own  roof  to  live. 

The  complaint  sets  forth  with  much  particularity  the  facts 
brought  out  by  the  evidence,  and  the  averments  were  by  the 
court  found  to  be  true.  We  think  there  was  evidence  suffi- 
cient to  support  the  findings. 

The  judgment  is  afSrmed* 

Harti  J.»  and  EUison,  J.,  pro  f  am.,  ooncnrred. 


Digitized  by 


Google 


792  Mkhorandum  Cases.  [30  Cal.  App. 


MEMORANDUM  CASES. 


[Qrfm.  No.  478.    Second  Appellate  Distriet— Mai«h  7,  1910.] 

In  re  EFFIE  JOHNSON,  on  Habeas  Corpus. 

Hajbab  OoBFUSd — Prisoner  remanded  to  eustodj. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  Chief  of  Police  of  the  City  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion  of  the  court 

"VnUiam  Durham,  for  Petitioner. 

THE  COURT.— The  application  of  petitioner  to  be  released 
from  custody  by  the  chief  of  police  of  the  city  of  Los  Angeles 
upon  the  ground  that  judgment  of  imprisonment  was  pro- 
nounced by  the  police  court  after  12  o'clock  noon  on  Satur- 
day is  denied,  for  the  reason  that  we  find  the  preponderance 
of  the  evidence  contained  in  affidavits  filed  touching  the  ques- 
tion shows  that  sentence  was  pronounced  before  noon  on  said 
day.  It  is  therefore  ordered  that  petitioner  be  remanded  to 
eustody. 
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[Or.  No.  1892.    Fint  Appdlato  DiBtriet.— June  18,  1916.] 

CLARA.  W.  SCOTT,  Petitioner,  v.  SUPERIOR  COURT  OP 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO 
et  al.y  Respondents. 

Cmctioiibi     Ofder  adbilIM, 

APPLICATION  for  a  Writ  of  Certiorari. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  M.  Abbott,  W.  M.  Cannon,  and  0.  H.  Wilson,  for 
Petitioner. 

ICastiok  ft  Partridge,  for  Respondents. 

THE  COURT.— It  seems  to  ns  that  that  part  of  the  return 
of  the  judge  of  the  superior  court  reciting  that  all  of  the 
petitioners  for  general  letters  of  administration  requested  that 
there  be  appointed  a  special  administrator — ^and  upon  which 
particular  reliance  has  been  placed  by  the  respondent  as  justi- 
fying the  order  sought  to  be  reviewed  in  this  proceeding — ia 
quite  immaterial,  for  the  reason  that  the  order  which  the  court 
made  and  which  the  petitioner  here  is  seeking  to  review  ex- 
pressly refers  to  another  proceeding  than  an  oral  application 
for  special  letters  of  administration,  to  wit,  to  a  formal  pro- 
ceeding in  which  a  written  application  for  letters  of  adminis- 
tration was  filed;  and  that  since  no  such  written  application 
for  letters  of  administration  was  ever  filed — and  hence  no  such 
formal  proceeding  was  before  the  court — ^the  order  of  the 
court  purporting  to  have  been  made  in  such  formal  proceed- 
ing must  necessarily  have  been  on  the  face  of  the  record  be- 
yond the  jurisdiction  of  the  court.  For  that  reason,  and 
those  appearing  in  the  discussion  of  this  matter  before  this 
court,  the  writ  is  granted,  and  the  order  sought  to  be  reviewed 
is  annulled. 
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MODIFICATION  OF  OPINION. 


[GIt.  No.  1420.    Third  Appellato  District.— Jannarj  7,  1916.] 

B.   P.   LYNIP,   Respondent,  v.   ALTURAS   SCHOOL 
DISTRICT  OF  MODOC  COUNTY  et  al.,  Appellanta. 

Opinion  am  Bipobtsd  in  29  Cai..  App.  153,  Modifixi». 

After  the  rendition  of  the  opinion  in  the  above-entitled  ease, 
as  the  same  is  reported  in  29  Cal.  App.  158,  the  district  conrt 
of  appeal  of  the  third  appellate  district,  on  January  7,  1916, 
made  the  following  modification  thereof: 

THE  COURT. — It  was  unnecessary  to  pass  upon  the  merits 
of  the  case,  and  as  we  have  reached  the  conclusion  that  fur- 
ther consideration  of  the  matter  should  not  be  foreclosed, 
that  the  portion  of  the  opinion  commencing  with  the  words, 
** Moreover  upon  the  merits,"  and  extending  to  and  inclusive 
of  the  word  ''guarantorsi"  at  the  close  of  the  opinion,  la  with- 
drawn. 
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ACX3IDENT  INSUBANGI.    See  loBimBee^  S-T,  VL 

AOOOMPLIOB.    See  Griminal  Law,  5,  6,  47. 

AOOOTJNTINO.    Bae  Guaranty,  4;  Fartoenhipj  Tnvt 

ADYEBSE  POSSESSION.    See  Deed,  8. 

A0BN07.    See  Broker;  Deed,  4,  6;  Intaxaaee^  ^7,  18,  14-16;  Mor^ 
gage,  4;  Sale,  6,  7. 

ANIMALa    See  Feneee. 

APPEALu 

1.  Appial  iboi£  JmncM?B  Coubt— Exception  to  Sureths  on  Appeal 
Bond— NonoB  op  must  bs  Filed  With  Justice. — A  notice  of  ex- 
eeptlon  to  the  sufficiency  of  sureties  on  an  undertaking  on  appeal 
from  a  judgment  of  a  justice's  court,  in  order  to  be  effectual,  must 
be  filed  with  the  justiee.     (McOirtj  t.  Superior  Court,  1.) 

1.  DisiossAL  —  Wbit  op  Bxview  —  Order  Dismissing  Petition. — A 
minute  order  dismissing  a  petition  for  writ  of  review,  after  the 
writ  was  granted,  is  not  a  judgment  rendered  upon  the  return  of 
the  inferior  tribunal  from  which  an  appeal  would  lie,  and  the  appeal 
should  be  dismissed;  and  under  section  1075  of  the  Code  of  Ciyil 
Procedure,  no  hearing  haying  been  had  after  the  return  of  the  writ, 
the  matter  is  still  pending  and  should  be  heard.  (Frede  ▼•  Justice's 
Court  of  Los  Angeles  Township,  85.) 

8.  Failure  to  File  Transcript— Dismissal.— Where  more  than  fortj 
dajs  have  elapsed  since  an  appeal  from  a  judgment  was  perfected, 
and  no  transcript  has  been  filed,  or  extension  of  time  given  within 
which  to  file  such  transcript,  the  appeal  will  be  dismissed.  (Palmer 
T.  Woodruff,  251.) 

4  Statutes  Oonpebbing  Bioht  op — Oonstruction. — The  provisions 
of  the  statutes  conferring  the  right  of  appeal  and  prescribing  the 
procedure  are  remedial,  and  should  not  be  undulj  hampered  with 
constructive  restrictions  which  will  cast  doubt  upon  the  jurisdiction 
of  the  appellate  court.     (Simmons  v.  Superior  Court,  252.) 

5.  Appeal  pbom  JvenotB  Coub^t— Payment  op  Fees. — The  purpose 
of  the  enactment  of  section  881  of  the  Code  of  Civil  Procedure 
was  to  provide  for  the  payment  of  the  clerk's  fees  at  the  time 
of  transmitting  to  the  superior  court  the  papers  on  appeal;  and 
where  the  fees,  though  not  paid  to  the  justice  at  the  time  of  pre- 
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senting  for  filing  the  notice  of  appeal,  are  neverthelew  paid  within 
the  thirty  dayi  allowed  for  taking  the  appeal  so  as  to  enable  him 
to  transmit  the  feeS;  together  with  the  papers  mi  appeal,  it  Is  a 
sufficient  compliance  with  the  statute.  (Id.) 
0.  Nonoi  or  Appeai/— Time  or. — ^While  a  justice  of  the  peace  may 
not  be  required  to  accept  for  filing  any  notice  of  appeal  not  ac- 
companied with  payment  of  the  fees,  and  assuming  that  a  notice 
of  appeal  left  with  the  justice,  without  the  fees,  cannot  be  deemed 
filed  until  payment  of  the  fees,  it  being  the  duty  of  the  justice 
to  file  the  notice  upon  the  payment  of  the  fees,  it  will  be  deemed 
filed  as  of  the  date  on  which  the  fees  were  paid,  where  the  payment 
is  within  thirty  days  after  the  rendition  of  judgment,  and  this  i* 
a  sufficient  compliance  with  the  statute.     (Id.) 

7.  Judgment  bt  DErAULT — Notice  or  Oedeb  Ovebbuung  Dsicubbbb 
— Pbesumption  from  Begobd. — Upon  an  appeal  taken  from  a  judg- 
ment entered  for  failure  to  answer  after  demurrer  oyermled,  it 
will  be  presumed  that  notice  of  the  order  overruling  the  demurrer 
was  given,  where  such  appeal  is  taken  upon  the  judgment-roll  with- 
out any  statement  or  bill  of  exceptions.     (Hooper  t.  Smith,  460.) 

8.  Appeal  waou  Obdeb  Denting  New  Tbial— Gbounds  or  Motion — 
SumoiENOT  or  Begobd. — ^Upon  an  appeal  from  an  order  denying  a 
new  trial,  a  review  of  the  order  is  not  precluded  by  reason  of  the 
omission  to  state  the  grounds  of  the  motion  or  order,  where  the 
transcript  shows  that  the  appellants  served  and  filed  their  notice  of 
intention  to  move  for  a  new  trial,  and  such  notice  Is  set  out  with 
general  specifications  of  error.     (Whitcomb  ▼.  Worthing,  620.) 

6ee  Criminal  Law,  1-8,  15;  Estates  of  Deceased  Persons^  l,  6; 
Findings,  4;  Justice's  Court,  d-ll« 

APPEABANC2E.    See  Justice's  Court,  6-8. 

ABSON.    See  Criminal  Law,  7-lL 

ASSAULT.    See  Criminal  Law,  13-18. 

AUTOMOBILB  INSUBANCE.    See  InsuiBBca,  18L 

BAIL.    See  Criminal  Law,  1-8. 

BANKS.    See  Joint  Tenants. 

BILL  OF  EXCEPTIONS.    See  Costi. 

BONA  FIDE  PUBCHASEa    See  Deed,  & 

BOND.    See  Street  Assessment,  1-8* 
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BBOKEB. 

li  CONTRAOT  TO  6hAB1  OOMMISSIONS — STATUTE  OV  FRAUDS. — ^The  itai- 
nte  requiring  eontracts  employing  a  broker  to  sell  real  estate  t6 
be  in  writing  is  not  applicable  to  an  agreement  hj  one  real  estate 
agent  to  share  with  another  agent  the  former's  profit  or  adyantage 
as  the  result  of  a  sale  or  exchange  of  the  properties  of  their  prin- 
eipals,  in  the  form  of  a  fixed  per  centum  on  the  valuation  of  the 
land  taken  bj  the  principal  of  the  latter  in  couise  of  the  exchange. 
(Jenkins  t.  Locke-Paddon  Co.,  52.) 

1.  OoNSTEUCTiON  o»  Tebm  "COMMISSION." — The  term  •^commission" 
should  be  given  a  broader  meaning  than  merely  that  of  a  per 
eentum  valuation  on  the  services  of  either  agent;  and,  if  it  is  made 
to  appear  that  the  first  agent,  hj  virtue  of  whatever  understanding 
be  may  have  with  his  principal,  is  to  derive  a  definite  advantage 
In  the  waj  of  a  material  profit  from  the  sale  or  exchange  of  his 
principal's  property,  and  that  such  agent  does  derive  such  advantage 
from  a  transaction  brought  about  through  the  co-operation  and 
services  of  such  second  agent,  as  the  result  of  an  oral  agreement 
between  them,  the  statute  of  frauds  is  inapplicable,  and  the  former 
most  account  to  the  latter  therefor.     (Id.) 

8.  Sals  or  Bkal  Pbopebtt— Failure  to  Comply  With  Act  or  Maroh 
15,  1907 — Beterbngi  to  Unrecorded  Map. — Under  the  act  of  March 
15,  1907  (Stats.  1907,  p.  290),  and  amendments  thereto,  not 
onlj  is  the  selling  or  offering  for  sale  of  lots  of  land  in  contra- 
vention of  the  provisions  of  this  statute,  by  reference  to  an  unre- 
corded map  or  plat,  expressly  prohibited,  but  the  aet  makes  it  a 
misdemeanor  so  to  do.     (King  v.  Johnson,  63.) 

4,  Bale  by  Agent — Illegal  Transaction — ^Action  tor  Compensa- 
tion.— An  agent,  for  the  sale  of  land  subdivided  into  lots,  who 
offers  the  lots  for  sale  with  the  full  knowledge  that  the  provisions 
of  the  aet  of  March  15,  1907  (Stats.  1907,  p.  290),  requiring  the 
flHng  of  a  map  or  plat  of  the  subdivision,  have  not  been  complied 
with,  cannot  maintain  a  suit  for  his  compensation,  as  the  considera- 
tion for  the  contract  is  an  illegal  act.     (Id.) 

fi.  Contraot — Illegal  Consideration. — A  contract  founded  on  an  il- 
legal eonsideration,  or  which  is  made  for  the  purpose  of  furthering 
anj  matter  or  thing  prohibited  by  statute,  or  to  aid  or  assist  any 
party  therein,  is  void.  This  rule  appUes  to  every  contract  which 
is  founded  on  a  transaction  malum  in  ae,  or  which  is  prohibited 
by  statute  on  the  ground  of  public  policy.     (Id.) 

0.  Illeoal  Transaction — Evidence. — Where  the  complaint  in  an  ac- 
tion discloses  the  illegal  transaction  upon  which  plaintiff  founds  his 
right  to  recover,  no  evidence  is  admissible  in  support  of  the  alleged 
eause  of  action.     (Id.) 

!•  Purpose  of  Statute — Rights  of  Individuals. — The  statute  of 
March  15,  1907  (SUts.  1907,  p.  290),  was  enacted,  not  as  a  revenue 
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BBOEEB  (Continued). 

meaiare,  but  as  a  deelmimtion  of  the  pnbtie  poliex  of  the  etote. 
Being  in  the  interest  of  the  pnUk,  in  applying  it,  matters  of  private 
jnstiee  between  indlTiduals  eannot  be  eonsidered.  (Id.) 
8.  AcnoM  BY  Bboksb  —  Bights  or  Ybndess.— The  eontention  that 
the  act  of  March  15,  1007  (Stats.  1907,  p.  290),  is  intended  for 
the  benefit  of  yendees  onlj,  and  shonld  not  be  eonstnxed  as  affecting 
the  right  of  a  broker  to  recoTor  for  services  rendered  in  selling  lots 
in  a  enbdivision  bj  reference  to  an  nnrecorded  map  thereof,  eannot 
be  maintained.    (U.) 

BiriLDmO  CONTBAOT.    See  Contrast,  Ij  BCeehanies'  Itea. 

BUBOLABT.    See  Criminal  Law,  IS. 

CEBTIOBABL 

1.  Axnsnjuimn  or  Pbogbbdinob  or  Pukjo  Body— Capaoitt  or  Pm- 
fiOMXBS. — On  oertiorari  proceedings  to  annul  a  resolution  of  the 
eommon  conncil  of  a  municipal  corporation,  the  matter  of  tha 
eompetencj  of  the  petitioners  to  sue,  or  the  sufficiency  of  the  petition 
in  its  statement  of  facts  showing  such  eompetencj,  shonld  be  laised 
and  determined  bj  objection  appropriately  expressed  bj  demurrer  or 
motion  to  dismiss  the  proceeding,  and  where  the  objection  is  not 
thus  raised,  and  the  return  to  the  writ  has  been  made,  the  petition- 
en  are  not  required  to  make  proof  of  their  capacity.  (Blgdon  t. 
Common  Council  of  the  City  of  San  Diego,  107.) 

8.  CnnoBABi.— Order  annulled.     (Scott  t.  Superior  Court,  798.) 
See  Appeal,  2;  Justice's  Court,  9j  Municipal  Corporations^  !» 

CLAIM  AND  DBLIYEBT. 

L  PLBAimio— DisoBiPTioN  or  Pbopebtt— WAim  or  Onnonoir.— In 
an  aetion  in  claim  and  deliTory  to  reeorer  certain  oU  paintings, 
where  some  of  the  paintings  are  not  named  in  the  complaint,  but 
are  definitely  referred  to  as  being  pictures  made  by  the  plaintiff 
and  at  that  time  held  in  possession  by  the  defendant,  and  it  is 
alleged  that  the  subjecti  thereof  are  not  named  and  described, 
because  th0y  hsTo  escaped  the  memory  of  the  plaintiff  and  that 
defendant  has  denied  him  access  to  the  property,  an  objection  to 
the  complaint  on  the  ground  that  the  description  of  the  paintings 
is  insufficient  should  haye  been  raised  by  demurrer  for  uncertainty, 
and  it  cannot  be  raised  upon  appeal,  the  complaint  stating  a  cause 
of  action  and  the  defendant  having  met  the  issues  by  answering 
without  demurrer.     (Orchardson  ▼.  Christie,  8.) 

1.  FoKic  or  JuDOHSNT. — ^A  judgment  in  an  action  of  claim  and  de- 
liTery  providing,  after  ordering  recovery  of  the  paintings  therein 
described,  "that  plaintiff  is  entitled  to  judgment  for  the  sam  el 
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CLAIM  AND  DEUYEBY  (Continued). 

$12fi00  in  the  event  that  ndd  pictures  are  not  returned  to  the 
plaintiff  herein  bj  eaid  defendant/'  but  not  using  the  original 
form  of  "do  hare  and  recover/'  etc.,  is  guffieient,  as  the  phrase 
'in  the  event  that  said  pictures  are  not  returned  to  the  plaintiff 
herein  bj  said  defendant/'  is  substantially  the  same  as  the  statu- 
tory wordSy  "in  ease  the  delivery  cannot  be  had/'  when  viewed  in 
the  light  of  the  purpose  of  that  provision  in  the  statute.  (Id.) 
8.  AiABNATivs  JuDGicKMT. — ^While  in  such  an  aetion  a  judgment 
must  ordinarily  be  in  the  altemativey  one  that  is  not  Is  not  void, 
and  whether  or  not  it  is  even  erroneous  depends  upon  the  faets 
of  the  particular  case.     (Id.) 

4  PUULDINO — SXTmCIXNOT    OV     OOMPLAINT— OSNKKAL    DElCXTBBSa. — In 

an  action  to  recover  the  possession  of  a  certain  musical  instrument 
ia  the  possession  of  the  defendant  under  a  contract  of  conditional 
■ale,  the  complaint  is  sufficient  as  against  a  general  demurrer  or 
a  motion  for  judgment  upon  the  pleadings,  made  upon  the  ground 
that  the  complaint  does  not  state  faets  sufficient  to  constitute  a 
cause  of  aetion,  where  the  plaintiff's  ownership  and  right  to  pos- 
Mision  of  the  property  is  alleged,  notwithstanding  that  there  is  no 
averment  of  default  or  breach  of  contract  on  the  part  of  tha  <to- 
feadant    (Consolidated  Music  Oe.  v.  Morrison,  808.) 

Sea  Lodging-houae^  8. 

COMMON  LAW. 

Whui  AppuoABUt— SsonoN  4468,  Poutkul  Oodi.— Under  section  440i 
of  the  Political  Code  the  common  law  is  the  rule  of  decision  only 
ia  those  cases  where  it  is  not  repugnant  to  or  inconsistent  with  the 
ecmstitution  of  the  United  States,  or  eonatitntion  or  lawa  of  this 
state.     (People  v.  Marsh,  424.) 

OOMMUNTTT  PBOPEBTY.    See  Hnsband  and  Wife,  L 

00N8IDEBATI0N.    See  Broker,  5;  Deed,  4,  5;  Infants,  1;  Promissory 
Note^  2,  8,  12,  14;  Specific  Performance,  8,  4,  8. 

CONSTITUTIONAL  LAW.    See  Election  1;  Intoxicating  Liquors,  1,  2; 
Juvenile  Court;  Office  and  Officers,  4;  Street  Assessment^  4-6. 

CONTBACT. 

L  BunDme  OoNTfuior— AcnusEicsMT  Km  Bomja— Breach  or  Ooktract 
Where  plaintiff  and  defendant  entered  into  a  contract  whereby  the 
latter  sold  the  former  certain  lots  in  a  subdivision  of  land,  and 
agreed  to  give  plaintiff  a  bonus  in  a  certain  amount  if  the  latter 
would  build  on  each  lot  a  dwelling  of  a  certain  cost,  according  to 
eertain  plans,  prosecute  the  work  with  diligence,  and  see  that  no 
to  OsL  App.— il 
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CONTBACT  (Continued). 

mechanics'  liens  were  filed  against  tbe  property,  plaintiff  eannot 
reeoTor  the  balance  alleged  to  be  due  on  the  bonus,  where  the 
evidence  shows  that  the  bnildings  were  not  completed  in  the  eontiaet 
time,  nor  the  property  kept  free  from  liens,  and  there  were  sub- 
stantial defects  in  the  buildings,  to  which  plaintiiTs  attention  was 
ealled  and  which  were  not  remedied.  (Manning  ▼.  Broadmoor  Im- 
proTement  Co.,  112.) 

2.  Bbxdoing  Work— Matebial  Subject  to  Halv  Measubsiisnt— Con- 
snucTiON  or  Specifications. — In  this  action  to  reeoyer  a  bal- 
ance alleged  to  be  due  on  a  written  contract  between  plaintiff  and 
defendant  for  certain  dredging  work  in  a  portion  of  Oakland 
harbor,  wherein  the  sole  controyersy  was  over  the  question  whether 
payment  for  material  dredged  from  the  side  slopes  of  the  channel 
within  specified  areas  should  be  made  upon  the  basis  of  full 
measurement  or  half  measurement  of  the  quantity  remoyed,  it  is 
iield  that  the  specifications  of  the  contract  are  to  be  construed  as 
requiring  that  payment  should  be  made  therefor  upon  the  basis  of 
half  measurement.  (Standard  American  Dredging  Co.  t.  City  of 
Oakland,  287.) 

S.  Evidence— <^8T0H. — ^Where  a  contract  for  dredging  work  is  sus- 
ceptible of  a  reasonable  interpretation  as  to  how  the  payment  for 
material  dredged  from  side  slopes  of  channels  shall  be  made,  without 
incorporating  in  it  any  extrinsic  provisions  by  evidence  of  usage  or 
custom,  the  admission  of  such  evidence  la  not  prejudiciaL     (Id.) 

4.  ExBonnoN  With  Befebbnce  to  Special  CntcuicsTANCBa — Meastjib 
ov  Damages. — ^Where  a  contract  is  entered  into  by  the  parties 
thereto  with  reference  to  special  circumstances  known  to  both  par- 
ties, the  damages  recoverable  for  a  breach  of  the  contract  are  not 
only  those  arising  naturally  therefrom  and  according  to  the  usual 
eourse  of  business,  but  also  those  which  under  the  special  cireum- 
stances  connected  with  the  transaction  flowed  from  the  breach. 
(Orosse  v.  Petersen,  482.) 

5.  Odntbact  iob  Manufactube  07  Soap— Daicaobs.— The  measure 
of  the  plaintiff's  damage  for  the  defendants'  willful  and  wrongful 
violation  of  a  contract  for  the  manufacture  of  soap  according  to 
a  secret  formula  furnished  by  the  former,  is,  where  it  is  shown 
that  the  defendants  had  knowledge  that  the  purpose  of  the  plaintiff 
was  to  permanently  establish  a  market  for  a  soap  of  superior  merit 
and  value  to  be  manufactured  for  him  in  exact  accord  with  such 
formula,  the  difference  between  the  plaintiff's  actual  expenditures 
in  creating  a  market  for  the  soap,  including  the  value  of  his  own 
services,  and  the  sum  received  by  him  from  the  sales  made  of  the 
soap  delivered  up  to  the  time  that  the  market  which  he  had  created 
had  been  destroyed  in  consequence  of  the  breach  of  the  contract; 
and,  where  it  is  also  shown  that  such  defendants  had  eonvertad 
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tiM  feeret  ingredient  to  their  own  nae,  the  valne  thereof  is  to  !)• 
added  to  the  damage.  (Id.) 
C  SymKNOB— Eabninos  of  Plaintht.— In  sneh  an  action  it  is  not 
error  to  permit  evidence  of  plaintiff's  average  earnings  while  em- 
ployed by  third  parties  in  work  similar  in  character  and  extent  to 
the  work  which  for  some  fourteen  months  he  did  in  creating  a 
market  for  his  soap.    (Id.) 

7.  AocsPTANGi  OF  Infbbiob  Soap— Lack  of  WAITER.— The  breach  of 
such  a  contract  is  not  waived  by  the  ordering  and  acceptance  of 
soap  after  the  plaintiff  had  knowledge  of  some  complaints  as  to 
the  eificacy  of  the  soap,  where  such  complaints  were  few  and  of  a 
vague  character.     (Id.) 

8.  QuAUTT  of  Soap — Instkugtion. — In  such  an  action  it  is  not  mis- 
leading to  instruct  the  jury  that  if  it  was  found  that  the  defendant 
failed  to  furnish  the  plaintiff  with  "a  high  extra  number  one 
soap  same  quality  as  Pioneer  Soap  Company's  Medallion  soap," 
sneh  failure  constituted  a  breach  of  contract,  where  the  evidence  was 
eonfusing  as  to  whether  the  basic  ingredients  employed  in  ihe  manu- 
facture of  the  soap  in  question  were  in  anywise  inferior  to  the 
basic  ingredients  usually  employed  in  the  manufacture  of  MedaKion 
soap.     (Id.) 

Bee  Broker;  Guaranty;  Husband  and  Wife,  4-7;  Infants;  Insur- 
ance; Municipal  Corporations,  4r-7;  Bailroad;  Bescission;  Sale; 
Specific  Performance. 

OOBPOBATION. 

1.  AonOH  BT  GORPORATION— FOBFIITUBI  OF  CHARTER — SUFFICIEMCT  OF 

AvxRMENT  IN  ANSWER. — In  an  action  brought  by  a  corporation  for 
damages  for  breach  of  eontract,  the  incapacity  of  the  plaintiff 
to  begin  or  maintain  the  action  because  of  the  prior  forfeiture 
of  its  charter  is  sufficiently  put  in  issue,  in  the  absence  of  special 
demurrer,  by  the  averment  in  the  answer  "that  the  plaintiff  is 
not  now,  or  was  at  the  time  of  the  filing  of  the  complaint,  a  corpora- 
tion organized  or  existing  under  or  by  virtue  of  the  laws  of  the 
state  of  California  or  of  any  state,  and  that  prior  to  the  commence- 
ment of  this  action  the  said  plaintiff,  after  due  and  regular  pro- 
ceedings for  that  purpose  had  forfeited  its  charter  as  a  cor- 
poration and  as  sneh  ceased  to  exist,  and  ever  since  said  time 
has  ceased  to  be  a  corporation.  (Kehrlein-Swinerton  Construction 
Co.  T.  Bapken,  11.) 

t.  CbBPORATION   Law— IVXBFKITUBI  OF   CHARTER  FOR   NONPATHBNT   OF 

LiCENSB  Tax — Evidence. — The  only  competent  proof  of  the  for- 
feiture of  the  franchise  of  a  corporation  for  the  nonpayment  of 
its  license  tax  is  the  Gtovemor's  proclamation  declaring  such  for- 
feiture,  or  a   certified   copy   thereof,   and   the   certificate   of    the 
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Secretary  of  the  State  be  to  certain  data  of  record  In  his  oiBoe  ii 
not  Bulficient  proof  thereof.     (Id.) 

8.  SXJBSTITUTION    OF   DiBEGTORS    A8    PaBTT    PLAINTIFF— F(»FEITU»1   09 

Chabtbb  Pbiob  to  Action  Brought — ^Bioht  of  Oorporatioh. — 
Where  during  the  trial  of  an  action  brought  hj  a  corporation  in  it* 
eorporate  name  it  is  shown  that  the  franchise  of  the  corporation 
bad  been  forfeited  prior  to  the  commencement  of  the  action,  the 
plaintiff  has  the  right  nerertheleos  to  haTS  the  names  of  its  di- 
rectors BM  trustees  sabstituted  for  its  oini  name  as  partj  plaintiff. 
(Id.) 

4.  SuBSTirunoN  of  Tbustkbs — ^When  Proper. — ^When  in  the  eonno 
of  an  action  it  is  brought  to  the  attention  of  the  court,  either  hj 
the  pleadings  and  proof  of  the  defendant  or  by  the  suggestion  of 
the  faet  on  the  part  of  the  plaintiff,  that  the  names  of  the  trustees 
of  the  corporation  should  appear  in  the  place  of  the  corporation 
itself  BM  party  plaintiff,  and  when  it  clearly  appears  that  tho 
cause  of  action  is  unchanged  and  that  the  real  parties  in  interest 
remain  the  same,  and  that  the  meritorious  defenses  of  the  d*> 
fendant  will  be  unaffected,  and  that  the  only  purpose  and  effesi 
of  the  proposed  amendment  is  the  mere  formal  change  in  tho 
names  of  the  party  plaintiff  without  any  change  in  the  sub- 
•tantial  rights  and  relations  of  the  real  aetors  in  the  case,  the 
eourt  should  order  the  substitution  made,  and  it  ii  an  abuse  of 
discretion  to  refuse  to  do  so.     (Id.) 

o.  Status  of  Directors. — The  directors  of  every  corporation,  whether 
it  has  forfeited  its  charter  or  not,  are  the  real  persons  and  actors 
in  actions  begun  by  it  or  for  its  benefit,  and  this  being  so,  it  does 
not  seem  to  be  so  material  in  what  name  they  begin  their  actions 
so  long  as  the  identity  of  their  act  as  the  act  of  the  corporatiMi 
is  undeniable.     (Id.) 

See  Deed,  1;  Guaranty,  2,  6;  Vendor  and  Vendee,  2,  t. 

COSTa 

Order  Dekyino  Motion  to  Tax — Insufficiemt  Notice  of  Ordk»« 
Settlement  of  Bill  of  Exceptions  on  Appeal — ^Mandakus^ — 
Where  a  motion  to  tax  costs  is  made,  a  hearing  had  thereon  and 
the  matter  submitted  to  the  court  for  its  decision,  and  an  order 
is  thereafter  made  denying  the  motion,  the  moying  party  is  entitled 
to  written  notice  of  such  decision,  and  a  letter  mailed  by  counsel  of 
the  successful  party  to  counsel  for  the  opposing  party  after  the 
decision  of  the  motion  which  makes  no  reference  to  the  decision, 
but  merely  demands  payment  of  the  amount  of  such  costs,  is  not 
a  sufficient  notice  of  such  decision,  and  the  trial  eourt  is  not  justi- 
fied in  refusing  to  settle  the  bill  of  exceptions  proposed  to  be  used 
upon  appeal  from  the  order  denying  the  motion  upon  the  ground 
that  the  bill  was  not  presented  within  the  statutory  time  after  re- 
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6iipt  of  meh  letter,  and  mandammB  will  lie  to  eompel  foeh  tettlo- 
(Eui  Side  Gknal  4  In.  Co.  t.  Superior  Coor^  628.) 


OOUNTT. 

Glum  Aoaxvst  Oouhtt — STATim  or  LonrATioKS— Ssotion  4076, 
POUTIOAL  ObDB.^Uiider  section  4070  of  the  Political  Code,  the 
•nperriaon  cannot  allow  a  claim  against  a  county  unless  it  is  pre- 
sented and  flled  with  the  clerk  of  the  board  within  one  year  after 
the  last  item  of  the  account  or  claim  accrued,  and  where  certain 
items  of  a  claim  against  a  countj  accrued  more  than  one  year 
prior  to  the  presentation  and  filing  of  the  account,  they  are  barred, 
and  the  fact  that  one  of  the  items  accrued  within  the  year  doea 
Bot  roTiTO  the  stale  items.     (Welch  ▼•  County  of  Santa  Crux,  128.) 

See  Oi&ee  and  Officers. 

OOUBTa    See  Criminal  Imm,  28,  24;  Justice's  Court;  JuTenile  Courl| 
Superior  Court, 

CRIMINAL  LAW. 

1.  ComaonoN  of  IteONT— Admission  to  Bail  Pxndino  Appxal— Dia- 
GtsnoN.-^AdmiBsion  to  bail,  pending  an  appeal  from  a  Judgment 
of  a  eonTietion  of  a  felony,  is  a  matter  resting  wholly  in  the  discre- 
tion of  the  trial  court,  and  the  exercise  of  such  discretion  should 
not  be  disturbed  or  ignored  except  In  an  instance  of  manifest  abuse. 
(Matter  of  Preeiado,  828.) 

t.  LiBXRATiON  OP  DEPENnANT"— Whxn  Pbopkb. — Such  discretion  should 
not  be  exercised  in  favor  of  the  liberation  of  the  defendant  except  in 
instances  where  circumstances  of  an  extraordinary  character  have 
intervened  since  conviction,  which  makes  it  obviously  proper.     (Id.) 

8.  SiFusAL  OP  Admission  to  Bail— Abusb  op  BiscannoN — 111  Hkadtb 
OP  DXPINDANT— SUPPXBKB  PiOM  EPHJBPST^— It  Is  su  abusc  of  dis- 
cretion to  refuse  the  applicatiim  of  a  defendant  for  admission  to  bail 
pending  an  appeal  from  a  judgment  of  eonvictioA  of  embeizlement, 
where  it  is  shown  that  he  was  suffering  from  epilepsy  of  the  grand 
mdl  type.     (Id.) 

4.  Obdib  Sustaining  Dxmubub  to  Inpobmation— BmonoN  pob  New 
Inpobmation— Section  1008,  Penal  Odds.— In  a  prosecution  for 
obtaining  money  under  false  pretenses,  where  the  court  sustained 
a  demurrer  to  the  information,  and  made  an  order  directing  ''that 
the  distriet  attorney  may  ille  a  new  information  on  the  proceed- 
ings heretofore  had,  or  aaj  other  proceedings  that  the  district 
attorney  may  elect,  as  prescribed  by  section  1008  of  the  Penal 
Code,"  the  order  was  a  direction  by  the  court  to  proceed  further 
vader  section  1008  of  the  Fsnal  Code,  and  the  discretion  given 
the  district  attorney,  if  any,  was  merely  to  make  an  election  as  to 
which  one  of  the  courses  iK>inted  out  in  the  section  he  should  take^ 
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CRIMINAL  LAW  (Contiiraed). 

and  he  was  authorized  to  proceed  under  the  order  to  proeove  mm. 
indictment  of  the  defendant  for  the  offense  eharged  in  the  infor- 
mation.    (Matter  of  June,  767.) 

6.  EVIDBNCS-~WITNE8S  AS  AOOOMFUCK— WHKN  QUESTION  fOft  JCTTw^ 

In  a  eriminal  action  it  is  for  the  jury  to  determine  from  the  •ri- 
denee  whether,  as  a  matter  of  fact,  a  witness  is  an  aeeomplie^ 
if  the  facts  are  disputed;  and  it  is  only  where,  the  acfx  and  eon- 
duet  of  a  witness  being  admitted,  th^  necessarily  establish  tka 
witness*  participation  in  the  guilty  act,  or  guilty  relation  thereto^ 
that  the  court  should  determine  and  instruct  the  jury  as  a  matter 
of  law  that  the  witness  is  to  be  regarded  as  an  aceompliMi 
(People  V.  Truax,  471.) 

C  Burning  of  Insubid  PnoPBBTT— Witness  as  Accohpuce— Quis- 
TION  VOB  JxTBT. — In  this  prosecution  for  burning  and  destroying 
insured  property  with  intent  to  defraud  the  insurer,  in  Tiolation 
of  section  548  of  the  Penal  Code,  it  is  held  that  the  testimony  of 
a  certain  witness  did  not  constitute  such  an  admission  of  guilty 
participation  in  the  alleged  crime  as  would  warrant  the  court  in 
declaring  him  to  be  an  accomplice  without  leaving  the  faet  to  be 
determined  by  the  jury.     (Id.) 

7.  SsTTiNo  Fibs  to  Piub  of  Baled  Hat  —  Efidengb — YoLUMTAmT 

Cha&acteb  of  Confession. — In  a  prosecution  for  the  erime  of 
having  set  fire  to  a  pile  of  baled  hay,  an  admission  of  guilt  mnde 
by  the  defendant  to  the  officer  who  arrested  him,  is  not  involuntary, 
because  of  the  declaration  made  by  the  officer  to  him  to  tell  the 
truth,  after  the  defendant  had  so  declared  his  intention.  (Pooplo 
T.  WiDdson,  478.) 

8.  SuFFidENCT  OF  Pboof  OF  GbBFUS  Dkuctl — In  such  a  prosecution 
the  oorpiit  delidi  is  sufficiently  proven  by  the  testimony  of  the  ofiker 
who  found  the  hay  burning  in  his  description  of  the  conditiono  as 
ho  discovered  them  and  of  the  character  of  the  hay,  together  with 
its  situation  in  an  open  lot,  showing  the  firo  was  of  incendiaiy 
origin.     (Id.) 

••  PLBA8  OF  Once  in  Jeopabdt  and  Fobmb  AoQurrrAir— Insisuo- 
noN— DiBEenoN  to  Find  fob  People  upon  Plea  of  Omcb  nr 
Jeopabot— Failube  to  Find  on  Puba  of  Fobmeb  Acquittal— Evi- 
DENCS— Lack  of  Pbejudige. — ^Where  in  such  a  prosecution  the  de- 
fendant in  addition  to  his  plea  of  not  guilty  interposed  a  plea  of 
once  in  jeopardy,  and  of  former  acquittal,  based  upon  the  ground  of 
variance  between  the  charge  and  the  proof  in  the  first  prosecution, 
there  is  no  error  in  directing  the  jury  that  it  should  find  for  the 
people  on  the  plea  of  once  in  jeopardy,  nor  is  the  defendant  projn- 
diced  by  the  omission  of  the  jury  to  find  on  the  plea  of  former 
acquittal,  as  the  finding  upon  the  former  plea  under  the  testimony 
relied  upon  in  support  of  both  pleas,  necessarily  included  an  advorss 
finding '  pon  the  plea  of  previous  acquittal.     (Id.) 
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10.  ETJDZmat  —  SXTTIKO    OF    SUBSXQUINT  FIBE8  —  EbBOB    MOT    FbXJV- 

DidALb — It  if  error  to  admit  proof  of  the  setting  of  a  number  of 
flrei  bj  the  defendant  after  the  fire  in  question,  and  upon  the  same 
aighty  but  it  is  not  sufficiently  erroneousi  where  it  appears  from 
fhe  whole  evidence  that  the  eonyiction  of  the  defendant  wa«  justified. 
(M.) 

IL  iNSTBUOnoN — Mat.tok.-^Ib  soeh  a  prosecution  there  is  no  error  in 
glTing  to  the  jury  the  definition  of  malice  as  the  same  is  found  in 
rabdiyiiioB  4  of  section  7  of  the  Penal  Code.    (Id.) 

12.  BuBOLABT— BBGnvmo  Stolen  Goods — ^Elxgtiom  ov  Pbosecution.-^ 
In  a  criminal  prosecution,  eyen  if  the  evidence  warranted  a  charge 
of  bvrglaxy  upon  the  theorj  that  the  defendant  was  an  accessory 
thereto,  where  it  also  shows  that  the  defendanf  subsequently  re- 
ceived the  fruits  of  the  burglary  from  the  actual  perpetrator 
thereof,  knowing  them  to  be  stolen,  as  defendant  was  guilty  of 
veeeiving  stolen  goods,  he  cannot  complain  that  the  people  elected 
to  charge  him  with  the  latter  offense  rather  than  with  the  former. 
(Pcoplo  V.  Day,  762.) 

12.  Assault  With  Intent  to  Comkit  Robbeby— Pleading  and  Pboof. 
Although  the  prosecution  alleges  in  the  information  that  an  assault 
with  intent  to  commit  robbery  was  committed  with  a  deadly  weapon, 
to  wit,  a  loaded  revolver,  it  is  not  limited  to  the  proof  of  that  par- 
ticular form  and  means  of  assault,  and  where  the  evidence  is 
otherwise  sufficient  to  justify  a  conviction,  the  fact  that  it  was 
Bot  proven  that  the  assault  was  made  with  a  deadly  weapon,  to  wit, 
a  loaded  revolver,  does  not  render  the  verdict  unsupported  by  the 
evidence,  as  the  words  "with  a  deadly  weapon,  to  wit,  a  loaded 
revolver"  may  be  treated  as  surplusage.  (People  v.  Melnerney, 
223.) 

14.  Insteuotions — ^Fm)PEB  Befusal. — ^In  such  a  case  there  is  no  error 
in  refusing  instructions  asked  by  the  defendant  touching  alleged 
defect  in  proof  as  to  the  use  of  the  particular  weapon  at  the  time 
of  the  assault;  nor  of  instructions  which  were  substantially  cov- 
ered by  others  given.     (Id.) 

15.  iNSTTmciENT  Beoobd  ON  APPEAL. — Whcrc  there  is  ao  affirmative 
showing  as  to  whether  or  not  certain  instructions  were  in  fact 
given,  the  appellate  court  must  resolve  the  uncertainty  of  the  rec- 
ord in  favor  of  supporting  the  judgment.     (Id.) 

14u  Assault  With  Intent  to  Mubdeb— Pbioe  Thbxats — Instbuction. 
In  a  prosecution  for  the  crime  of  assault  with  a  deadly  weapon 
with  the  intent  to  murder,  the  following  instruction  is  not  made 
erroneous  by  the  modification  embodied  in  the  phrase  and  word 
shown  in  parentheses,  to  wit:  "One  who  has  received  information 
of  threats  against  his  life  or  person  made  by  another,  is  justi- 
fied ia  acting  more  quickly  and  taking  harsher  measures  for  his 
own  protection  ia  event  of  assault,  either  actual  or  threatened. 
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than  would  be  a  person  who  bad  not  reeeiTed  Bneb  tbreatfe;  and  If 
In  tbia  case  yon  believe  from  tbe  evidenee  (tbat  tbe  proteenting 
witness  made  threats  against  tbe  defendant  and)  tbat  the  defend- 
ant, because  of  (such)  threats  made  preriously  to  the  ttansaetion 
eomplained  of  by  the  prosecuting  witness  and  eommunieated  to  the 
defendant  either  hj  the  proeeeuting  witness  or  some  other  person, 
had  reasonable  eause  to  fear  greater  peril  in  event  of  an  altercatiea 
with  the  prosecuting  witness  than  be  would  have  otherwise,  you  are 
to  take  such  faets  and  eireumstances  into  your  consideration  ia 
determining  whether  defendant  acted  in  a  manner  in  which  a  rea* 
■enable  man  would  act  in  protecting  his  own  life  or  bodily  safetj.* 
(People  T.  Bradfleld,  721.) 

17.  EviosNoi  OF  Paxvioua  Divnonx/ma — GoNsmxaATiON  bt  JubTi^— 
PaoPEB  iNSTauonoNw — ^An  instruction  that  the  jury  might  consider 
the  evidenee  of  previous  difficulties  between  the  parties  for  the  pur- 
pose of  determining  their  state  of  mind  at  the  time  of  the  aasaalli 
■a  weU  as  for  the  purpose  of  showing  malieOi  if  not  erroaeoua. 
(H.) 

1S«  JusTinoATioN  OF  AnAOK— Pbopkb  iNaiBUonoNd — ^Ab  instmetleB 
that  "to  justify  a  person  for  attempting  to  kill  another  man  upon 
the  ground  of  self-defense,  the  attempt  must  be  made  under  well- 
founded  belief  that  it  was  absolutely  necessary  for  such  person  to 
kill  the  other  at  tbe  time  to  save  himself  from  great  bodily  barm. 
The  danger  or  harm  must  be  present,  apparent  and  inuninent," 
properly  states  tbat  tbe  person  acting  in  self-defense  and  resorting 
to  the  use  of  a  deadly  weapon  must  believe  that  it  is  absolutely 
necessary  for  him  to  so  act  in  order  to  justify  under  the  law.     (Id.) 

19.  EzTOBnoN— ^NDiNO  OF  Thbkatenino  LiTTEa— Wbitino  in  FOBDQN 

LAKGUAOS— INFOBICATIOH  AND  iiVmSMOB — MaTEBIAL  YaBIANGB. — ^lu 

a  prosecution  for  sending  a  threatening  letter  with  intent  to  extort 
money  and  property,  there  if  a  fatal  variance  in  the  allegations 
of  the  information  and  proof  received  in  support  thereof,  where 
the  letter  was  written  in  the  Italian  language  and  the  informa- 
tton  set  out  the  same  as  being  in  tbe  English  language,  without  any 
averment  acquainting  the  defendant  with  the  fact  that  the  letter  was 
written  in  the  former  language.     (People  t.  Bizotto,  616.) 

20.  EvioKNCB — ^FoasiON  Document— When  Inadmissdlb.—- Where  aa 
information  is  in  faet  based  upon  an  instrument  in  a  foreign  lan- 
guage, which  in  the  information  is  alleged  to  have  been  *%i  the  words 
and  figures  fonowing,**  followed  by  an  English  translatioB  thereof, 
without  disclosing  the  foreign  origin  of  the  document  or  the  faet 
that  tbe  copy  set  out  is  a  translation  thereof,  the  original  is  not  ad- 
missible in  evidence  as  proof  of  such  allegation.     (Id.) 

21.  Pleading  of  Fobeion  Document. — In  such  a  prosecution,  where  the 
pleader  is  not  content  with  the  statement  of  the  legal  effect  of  a 
foreign  document,  it  is  not  only  the  custom,  but  sufficient  to  allege, 
that  it  is  in  the  foreign  language  adopted,  a  eorreel  traaalatioa  al 
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which  is  as  followi,  letting  the  same  out  according  to  its  English 
meaning.     (Id.) 

22.  Failuu  to  RtoTiDX  rom  Minob  Chiij>— Liabilitt  of  Fathib  Arm 
DivoROi — SxcnoN  270,  Penal  Code. — The  court  in  an  action  for 
dirorce  has  the  power  to  compel  a  father  to  support  his  children 
eyen  though  he  is  deprived  of  their  custody,  and  where  he  willfully 
fails  to  do  so,  he  is  liable  to  prosecution  under  section  270  of  the 
Penal  Code,  and  the  fact  that  he  is  imprisoned  for  failure  to  do 
■0  does  not  constitute  imprisonment  for  debt  in  a  civil  action, 
within  the  meaning  of  the  constitution,  although  the  order  for 
support  was  made  by  his  consent,  as  the  order  derives  its  force  from 
the  power  of  the  court  and  not  from  contract.  (People  v.  Champion, 
463.) 

2S.  Violation  of  Fish  Law— Jubisdiction  of  Supebiob  Coubt — Con- 
STBUcnoN  OF  CODB  Amkndmbnt  OF  1015.—- Under  the  amendment 
of  1915  to  section  636  of  the  Peual  Code,  (Stats.  1015,  p.  606), 
the  superior  court  has  jurisdiction  of  the  offenses  defined  in  the 
▼arioas  subdivisions  of  said  section  relating  to  the  protection  of 
flsh,  notwithstanding  such  subdivisions  make  a  violation  of  the  pro- 
visions a  misdemeanor  without  specifying  the  penalty,  as  section  2  of 
inch  code  section,  which  provides  a  punishment  for  the  violation  of 
•ay  of  the  provisions  of  the  section,  has  reference  to  all  of  said  sub- 
dirisions,  and  is  not  confined  to  the  violation  of  the  provisions  of 
said  section  8.     (People  t.  Anderson,  642.) 

ti.  Gatohino  Fish  bt  Nit— Infobmation — Suffigienot  of. — It  is  not 
necessary  in  charging  a  defendant  with  unlawfully  using  a  net  for 
the  pnipoM  of  taking  fish  in  violation  of  subdivision  7  of  section 
686  of  the  Penal  Code,  that  the  information  should  state  that  the 
defendant  was  not  one  of  the  persons  coming  within  the  exception 
provided  by  subdivisions  10  and  12  of  such  section.     (Id.) 

25.  PLaob  of  Casting  Net— Suffigibnct  of  Infobmation. — ^In  sueh 
a  case  it  is  not  necessary  that  the  information  should  allege  that 
tlM  defendant  was  using  a  net  for  the  purpose  of  catching  fish  "in 
the  waten  of  the  state/'  where  the  charge  is  in  the  language  of 
the  statute,  and  it  is  further  alleged  that  the  net  was  cast  for  such 
purpose  ''at  the  extreme  end  of  and  within  Fly's  Bay  in  the  County 
of  Napa.**    (Id.) 

26.  Fdnishmbnt. — ^A  sentence  upon  conviction  of  such  an  offense  to 
pay  a  fine  of  fiTe  hundred  dollars,  and,  in  default  thereof,  to  be 
imprisoned  in  the  county  jail  at  the  rate  of  one  day  for  each  two 
dollars  of  the  fine  is  not  excessive.     (Id.) 

87.  Bbawino  Check  Without  Sufficient  Funds  on  Deposit — Plead 
nro  and  Pboof. — ^In  a  prosecution  under  section  476a  of  the  Penal 
Code  for  fraudulently  drawing  a  check  without  sufficient  funds  or 
credit  with  the  drawee,  it  is  not  essential  to  a  statement  of  the 
fasts  constituting  such  oifense  that  the  information  should  allege 
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tlM  «heek  wai  presented  to  the  one  on  whom  it  wu  drawn;  nor 
to  it  necessary  to  establiah  sneh  faet  to  sustain  a  conviction. 
(People  y.  Weir,  766.) 

tt.  Etidbncs— GitiMiNAL  Intint — SiMiLAE  AcTS.— In  such  a  case  the 
criminal  intent  of  the  defendant  in  making  and  drawing  the  cheek 
to  an  essential  element  of  the  offense,  and  where  he  admits  the  act, 
Irat  claims  that  it  was  free  from  felonious  intent,  proof  of  similar 
aets,  even  though  thej  be  independent  and  disconnected,  committed 
either  before  or  after  the  perpetration  of  the  crime  charged,  are  rele- 
Tant  and  competent  for  the  purpose  of  showing  guilty  intent.     (Id.) 

Ml  OoNSTBUOnoN  OF  Statuts— Headnotes.— Headnotes  of  the  sections 
of  the  codes  as  adopted  in  1872  are  integral  parts  of  the  codes 
themselves  and  are  to  be  given  effect  according  to  their  import 
(Matter  of  Wilson,  567.) 

SO.  PKESENTiNa  False  Pbcx)f  on  GLaim  fob  Accident  Insurance 
CoNSTBUonoN  OF  SECTION  549,  Penal  Oode. — Section  549  of  the 
Penal  Code  does  not  include  the  offense  of  presenting  a  false  or 
fraudulent  claim  upon  a  contract  of  accident  insurance,  and  one 
convicted  under  an  information  attempting  to  charge  such  an 
offense  will  be  discharged  on  hdbe<u  corpus,     (Id.) 

SL  XkriBSONATiON  —  Infobication  —  Essentials  of. — An  information 
charging  one  with  impersonating  another  should  allege  affirmatively 
the  things  required  by  subdivision  3  of  section  529  of  the  Penal 
Code,  or  else  it  should  appear  from  the  act  of  impersonation  that 
the  injury  or  the  benefit  referred  to  in  the  section  would  have  been 
produced.     (People  v.  Chin  Tou,  18.) 

tS.  KiDNAPINa  FOB  FUBPOSES  OF  EZTOBTION  OB  BOBBEBT— InTENT^— Evi- 

mrCB. — ^In  a  prosecution  under  section  209  of  the  Penal  Code  for 
naliciously,  forcibly,  or  fraudulently  taking  or  enticing  away  any 
person  with  intent  to  restrain  such  person  and  thereby  to  commit 
extortion  or  robbery,  or  exact  from  the  relatives  or  friends  of  such 
person  any  money  or  valuable  thing,  the  intent  with  which  such 
an  unlawful  act  to  performed,  or  the  ultimate  object  which  the 
actor  has  in  view,  may  be  shown  by  circumstances.  (Peopto  v. 
Ftoher,  185.) 

St.  Consummation  of  Pubposb  Unnecbssaby.— In  the  commission  of 
inch  a  crime  it  to  not  necessary  for  the  purpose  charged  in  the 
information  to  be  accomplished  in  order  to  make  it  effectual  as 
an  element  of  the  crime;  all  that  to  required  is  that  some  overt  act 
be  done  toward  the  execution  of  the  purpose  and  the  fulfillment 
of  the  intent    (Id.) 

S4.  iNsosuonoN — Aiding  <»  Abetteng  of  Cbime. — An  instruction  in  a 
prosecution  for  such  a  crime,  that  all  persons  concerned  in  the 
eommtosion  of  the  crime,  whether  they  directly  commit  the  act  eon- 
fUtnting  the  offense  or  aid  or  abet  in  its  commission,  or,  not  being 
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pment,  have  ftdvieed  end  eneonreced  ite  eommieiioBy  ere  p rineipele 
in  an/  erime  lo  eommitted,  ie  not  prejudicially  erroneona,  where  the 
Jury  ie  aleo  inetrueted  that  they  moat  acquit  the  defendant  nnleei 
they  believe  beyond  a  reasonable  doubt  and  te  a  moral  certainty 
that  he  had  the  intent  and  purpose  to  extort  frenni  or  rob,  the  com- 
plaining witness,  er  te  exact  money  or  lands  from  his  relatives  or 
friends.     (Id.) 

30.  LASOINT — SaLI   of   MoBTGAOKD   PiBSONAL   PftOPKaTT— Suftioixnct 

OF  Evidence. — In  a  prosecution,  under  section  688  of  the  Penal 
Oode,  for  selling  mortgaged  personal  property  consisting  of  heifers 
and  cows  without  giving  the  requisite  notice  to  either  the  mort- 
gagee or  the  purchaser,  where  there  was  testimony  relevant  and 
competent  to  support  the  allegations  of  the  information  as  to  alf 
material  matters  charged  therein,  the  appellate  court  cannot  revise 
the  finding  of  the  jury  on  the  queetions  of  faet  (Foople  ▼• 
Phimps,  81.) 
88.  Aluboid  Bia8  of  Jddoe— Oonfuotino  Evidengb.— The  contention 
in  Bueh  a  ease  that  the  trial  judge  was  disqualified  by  reason  of 
bias  and  prejudice  on  the  ground  that  in  a  similar  charge  againot 
the  defendant,  after  conviction,  and  when  probation  was  being  ap- 
pHed  for,  he  refused  to  approve  an  order  for  probation,  and  gave 
it  as  his  opinion  in  that  connection  that  the  defendant  should,  for 
the  oifense  there  considered,  be  placed  in  the  penitentiary,  cannot 
bo  sustained  on  appeal,  where  affidavits  of  the  deputy  district  attor- 
ns and  the  trial  judge  were  filed  contradicting  the  assertion  of 
appellant  as  to  ai^  improper  bias  or  prejudice.     (Id.) 

87.  OoNSTBUcnoN  OF  Sectioh  487,  Penal  Code— Labcent. — ^By  aeo- 
tion  487  of  the  Penal  Code,  when  property  stolen  is  a  cow,  ealf, 
ote^  the  crime  is  declared  to  be  grand  larceny,  and,  within  the  mean- 
ing of  this  section,  ^eifer^  is  synonymous  with  "cow,**  and  it  fol- 
lofiB,  therefore,  that  if,  as  section  538  of  the  Penal  Code  declares, 
the  aelling  of  mortgaged  property  without  the  prescribed  notice 
makes  the  person  guilty  of  larceny  and  makes  him  "punishable 
aeeordingly,"  the  crime  ia  either  grand  or  petty  larceny,  dependent 
upon  the  kind  or  valuo  of  property  takm.    (Id.) 

38.  iNsnuonoN — Intent. — ^In  such  a  caae,  there  was  no  error  in  in- 
structing the  jury  that  the  intent  with  which  the  act  alleged  was 
done  was  not  an  element  of  the  offense,  and  that  when  the  intent 
ia  not  made  an  affirmative  element  of  the  crime,  the  law  interpreta 
that  the  act  knowingly  done  waa  of  eriminal  intent,  and  it  need 
not  be  alleged  or  proven.     (Id«) 

88.  CoNSTBUcnoN   OF   INSTBUOTIONS  —  BuLB.  —  Instructions  are  to  bo 

read  in  their  entirety  and  not  by  segregated  and  separate  portions, 
and  although  a  single  instruction  in  such  a  ease,  if  it  stood  alone, 
might  be  susceptible  of  the  interpretation  that  its  language  aa- 
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fimiad  that  the  faets  ehaiged  •gaintt  tlM  defendmat  had  h&m 
proved,  where,  in  the  body  ef  the  instmctionB  given  by  the  eonrt, 
the  jurj  was  advised  that  it  must  And  beyond  a  reasonable  doubt 
mil  the  allegation!  set  forth  in  the  informatioA  to  be  tme,  it 
eannot  be  contended  that  the  inetmetioa  was  prejndieianj  emaeoos. 
(Id.) 

40.  CoNsniT  TO  Sill  All  oa  Past  or  MoaTOAOiD  PaoPKBTT— FAiLuaa 
to  OivB  Nonci  OF  Sals  of  Balanos — iNSTauonoN. — ^Thero  was  no 
error  in  instmeting  the  Jnrj  ia  sneh  a  case  that  if  they  should  find 
that  the  defendant  sold  either  or  aU  of  the  five  animals  described 
ia  the  information,  they  should  convict  him,  although  there  was 
testimony  given  on  the  part  of  the  mortgagee  to  the  eifeet  that  he 
had  anthorised  the  mortgagor  to  sell  two  of  the  cows,  where  the 
information  contained  a  twofold  charge,  to  wit,  not  ontj  that  there 
was  a  failure  to  give  notice  to  the  mortgagee,  but  also  a  failure  to 
give  aotice  to  the  purchaser  of  the  animals  sold.     (Id.) 

41.  PEBMI88I0H  TO  SELL— BiOHT  TO  NoTica.— The  giviag  ef  mere  per- 
mission to  sell  mortgaged  property  does  not  work  a  waiver  of  the 
right  to  have  notice  of  the  sale  famished,  for  the  mortgagor  has  a 
full  right  to  sell  without  permission,  provided  he  gives  the  aotice 
prescribed  by  the  statute.     (Id.) 

42.  Punishment  —  Impkisonmxnt  and  Finb  —  GoNSTauonoN  of  8io- 
TION  672,  Pbnal  Codk.— Under  section  672  of  the  Penal  Code,  upon 
a  conviction  for  any  crime  punishable  by  imprisonment  in  any  jail 
or  prison,  in  relation  to  which  no  fine  is  prescribed  in  said  code,  the 
court  may  impose  a  fine  on  the  offender  not  exceeding  two  hundred 
dollars  in  addition  to  the  imprisonment  prescribed;  and  it  was  not 
error  for  the  court  in  such  a  case  to  impose  a  fine  of  two  hundred 
dollars,  as  well  as  imprisonment  in  the  state's  prison  for  a  period 
of  three  years.     (Id.) 

48.  liARCXNT—lNADViaTrNT  RlMAaK  OF  GOUBT — ASMONITIOir  TO  DUBB- 

OABi>— Misconduct  not  Fbejudiciau — In  a  prosecution  for  lareeay, 
where  the  evidence  offered  in  support  of  the  charge  tended  to 
show  that  the  defendant  had  entered  into  certain  meretricious  re- 
lations with  the  wife  of  the  complaining  witness  daring  the  abeeaee 
of  the  latter  from  home,  and  that  it  was  during  the  eodstenee  of 
such  relationship  that  the  crime  was  committed  with  the  eoa- 
aivance  and  consent  of  the  wife,  no  prejudice  ia  suffered  by  the 
defendant  from  a  remark  made  by  the  court  during  argument  of 
counsel  as  to  the  admissibilify  of  certain  evidence  tending  t<|  show 
adulterous  relationship,  to  the  effect  that  the  defendant  had  ''tried" 
to  establish  such  intimacy  in  another  way,  where  the  court,  imme- 
diately upon  its  attention  being  called  to  its  inadvertent  remark, 
instructed  the  jury  to  disregard  it.  (People  v.  Terramorse,  267.) 
44.  ADULTEftOus  Relationship — ^Evidence — Okdeb  STaixiNO  Our  Tes- 
TiMONT — Instruction  to  Disbegard— Lack  or  Prejudice. — Error 
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la  the  admission  of  testimonj  whieh  the  proseention  elaimed  tended 
In  some  degree  to  show  the  existence  of  adolterons  relations  be- 
tween the  defendant  and  the  wife  of  the  complaining  witness  is 
eared,  where  sneh  testimony  is  subsequentllf  stricken  out  and  the 
jnij  instmeted  to  disregard  it.    (Id.) 

40.  FlUUXTDICIAL      lilSOOMDUOT      OV      DiBTBICF      ATTOBNXT  —  iMFBOPEm 

Questions.— It  is  prejudicial  misconduct  for  the  prosecuting 
officer  to  ask  a  character  witness  for  the  defendant  if  the  defend- 
ant had  not  been  dishonorablj  expelled  from  a  fraternal  organi- 
sation of  which  the  witness  was  a  member,  after  objections  to  Ave 
prsTious  questions^  all  relating  to  the  same  matter,  had  been  sus- 
tained on  the  ground  that  such  matter  related  to  a  time  subsequent 
to  the  commission  of  the  crime  in  question.  (Id.) 
i6L  Aboument  to  Ji»t — ^Pbbjudioul  Misoonduot. — ^It  is  also  preju- 
dicial misconduct  for  the  prosecuting  officer  to  comment  upon  the 
fact  that  the  defendant  had  refused  to  permit  his  wife  to  be  a 
witness  in  the  case,  where  the  record  shows  that  the  attitude  of 
his  wife  was  antagonistic  to  the  defendant.     (Id.) 

47.  Oa^ND  LaBOENT — SuITIOIBNOT  of  EVIDENOB — COBBOBOBATION  OF  Ao- 

OOMFLIGB. — It  is  held  in  this  prosecution  for  grand  larceny  that 
the  testimony  of  an  accomplice  of  the  defendant  was  sufficiently 
corroborated  to  satisfy  the  statute.  (People  ▼.  Hovis,  708.) 
4S,  Ldbl — CoNrucnNa  Evidbngb— Veboiot  Conglusivb.—- In  a  prosecu- 
tion for  libel,  where  there  is  a  substantial  conflict  in  the  evidence 
upon  the  matters  constituting  the  libel,  the  verdict  of  the  Jury 
will  not  be  disturbed  on  appeaL     (People  t.  Matson,  288.) 

49.  ILlthbm— Betusal  of  Instbuotions— When  not  EBBONEOxm. — It 
is  not  error  for  the  court  in  a  prosecution  for  mayhem  to  refuse 
to  give  instructions  offered  by  the  defendant  where  the  substance 
of  tho  requested  instructions  is  covered  by  the  court's  oral  charge 
to  the  Jury;  nor  is  the  court's  refusal,  in  such  a  case,  to  state  to 
the  Jury  why  it  does  not  give  the  instructions  prejudicial  to  the 
defendant.     (People  t.  Maupins,  892.) 

50.  YiBwiNO  SoBNB  OF  Gbimx  bt  Ji»t— Discbbtion  OF  CouBT.— Grant- 
ing or  refusing  the  defendant's  request,  that  the  jury  be  permitted 
to  view  the  premises  where  the  offense  was  committed,  is  a  matter 
within  the  discretion  of  the  trial  court,  and  its  order  refusing 
such  request  will  not  be  interfered  with  on  appeal  where  the  record 
does  not  disclose  any  abuse  of  discretion.     (Id.) 

51.  TliCB  OF  Tbul— SEonOH  1382,  PENAL  CoDE.— Under  section  1382 
of  the  Fsnal  Code,  providing  that  the  court,  unless  good  cause  to 
the  contrary  is  shown,  must  order  the  prosecution  to  bo  dismissed, 
if  a  defendant,  whose  trial  has  not  been  postponed  on  his  applica- 
tion, is  not  brought  to  trial  within  sixty  days  after  the  finding  of 
the  indictment  or  filing  of  the  information,  where  the  defendant  to 
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brought  to  trial  within  the  sirtj  daji,  but  thertf  b  a  miBtrial,  and 
the  case  is  thereafter  tried  more  than  sixty  days  after  the  filing  of 
the  information,  the  mistrial  constitutes  "good  cause,**  mentioned 
in  said  section,  for  the  court's  denying  a  motion  to  dismiss  the 
information  upon  the  ground  that  the  action  ivas  not  brought  to 
trial  within  sixty  days.     (Id.) 

68.  MuBDEB — SupPOBT  07  Yebdict. — In  a  prosecution  for  murder,  whare 
the  testimony  upon  which  the  defendant  was  eonvieted  was  circum- 
stantial, the  judgment  of  conviction  will  not  be  set  aside  on  appeal, 
where  it  cannot  be  said  that  there  was  not  evidence  to  sustain  the 
verdict,  even  though  it  cannot  be  said  that  a  strong  and  convincing 
ease  was  made  out  against  the  defendant.     (People  v.  Fowler,  188.) 

68.  CoNTiNUANOB — ^DISCRETION  OF  CoUBT. — The  granting  or  refusing  a 
continuance  in  a  criminal  case  is  a  matter  largely  in  the  discretion 
of  the  trial  court,  and  it  is  only  in  eases  where  it  is  apparent  that 
■neh  discretion  has  not  been  wisely  exercised  that  the  appellate 
court  is  justified  in  reversing  such  ruling.  (People  v.  Ponchetto, 
899.) 

64.  MuBDBB — BsruaAL  or  GbNnNiTAMGB  —  Whin  Discbbtion  hov 
Abusid. — In  a  prosecution  for  murder  there  was  no  abuse  of  dia- 
eretion  in  refusing  a  eontinuance  of  the  trial  on  the  motion  of  tho 
defendant  where  the  application  was  made  after  the  trial  was  com- 
moneed  and  proceeded  to  the  extent  of  impaneling  a  jury,  and  the 
laeord  shows  that  the  defendant  produced  the  testimony  of  other 
witnesses  to  prove  an  alibi  pleaded,  the  continuance  being  ariced  on 
tho  ground  of  the  abseaee  of  a  witness  who,  it  was  elaimed,  would 
testify  to  t]»  oNH.    (Id.) 

66.  Etidbkob— Ikpbachubmt  or  DBfBNDAMT— When  Ebrob  Cdbbdw-^ 
In  a  proseeution  for  murder,  where  the  defendant  testified  to  hto 
age  and  the  prosecution,  to  impeach  him,  called  other  witnesses  to 
testify  to  previous  statements  of  the  defendant  inconsistent  with 
his  testimony  as  to  his  age,  but  the  court  subsequently  suggested 
to  defendant's  attorney  that,  if  he  would  move  to  strike  out  the 
evidenee,  the  motion  would  be  granted,  which  was  done,  and  the 
jury  instructed  to  disregard  the  testimony,  if  the  admission  of  the 
evidence  was  erroneous,  it  was  rendered  harmless  by  the  later  action 
of  the  court     (Id.) 

66.  Instbuctions — Failubb  to  Give  Thbough  Inadvebtekcx— RecaUt 
INO  JuBY. — Where  the  court  in  a  murder  case,  through  inadvertence, 
failed  to  give  certain  instructions  to  the  jury  requested  by  the  do- 
fendant,  but  shortly  after  the  jury  retired,  recalled  it  and,  with 
the  consent  of  defendant's  counsel,  gave  them,  the  court's  action  was 
not  prejudicial  to  the  defendant's  substantial  rights.     (Id.) 

67.  Mubdeb — ^Intoxicatkd   Condition   of   Dependant— Instruction. — 

An  instruction  in  a  prosecution  for  the  crime  of  murder  that  "no 
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aet  committed  by  a  person  while  in  a  state  of  Tolnntary  intoxiea- 
tion  ia  less  criminal  by  reason  of  hia  having  been  in  that  condi- 
tion, bnt,  whenever  the  actual  existence  of  any  particular  purpose, 
motive  or  intent  is  a  necessary  element  to  constitute  any  partic- 
ular species  or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in  determining 
the  pwrpoee,  motive  or  intent  with  which  he  committed  the  oat,*'  is 
not  erroneous,  upon  the  theory  that  the  plea  of  "not  guilty"  inter- 
posed by  the  defendant  to  the  information  limited  the  defense  to 
the  sole  question  as  to  the  commission  of  the  crime  by  the  defend- 
ant, and  that  to  have  warranted  proof  of  the  intoxicated  condition 
of  the  defendant,  it  was  necessary  to  set  up  that  fact  by  way  of 
a  special  plea.     (People  v.  Collia,  656.) 

08.  Plea  of  not  Guiltt — Defenses  Pkbmissiblb  Undek. — ^The  plea 
•f  '^ot  guilty"  to  a  criminal  charge  admits  of  any  defense  which 
the  facts  justify,  except  those  of  once  in  jeopardy  and  former 
acquittal  or  conviction.     (Id.) 

69.  Appugabilitt  of  Ikstbugtions  upon  Intoxication — Evipencb  of 
Defendant. — The  defendant  in  such  a  prosecution  cannot  contend 
that  instructions  upon  the  subject  of  intoxication  are  inapplicable 
where  he  himself  brings  out  the  fact  of  his  intoxicated  condition 
at  the  time  of  the  homicide.     (Id.) 

60.  Consideration  of  Evidence  of  Intoxication — Instruction — ^In- 
febencb  of  Oommission  of  Grime  by  Defendant  Unwarranted. 
An  instruction  that  "it  ia  a  well-settled  rule  that  drunkenness  ia  no 
excuse  for  crime.  Insanity  produced  by  intoxication  does  not  de- 
stroy responsibility  when  the  party,  when  sane  and  responsible,  made 
himself  voluntarily  intoxicated;  and  drunkenness  forms  no  defense 
whatever  to  the  fact  of  guilt,  for  when  a  crime  ia  committed  by  a 
party  while  in  a  fit  of  intoxication,  the  law  will  not  allow  him  to 
avail  himself  of  his  own  gross  vice  and  misconduct  to  shelter  him- 
self from  the  legal  consequences  of  such  crime.  Such  evidence  can 
only  be  considered  by  the  jury  for  the  purpose  of  determining  the 
degree  of  crime,  and  for  that  purpose  it  must  be  received  with 
great  caution,"  ia  not  erroneous  upon  the  theory  that  the  italieiaed 
portion  trespassed  upon  the  domain  of  fact  by  declaring  that  the 
defendant  did  the  killing.     (Id.) 

•1.  Perjury— False  Statement  in  Answer — ^Authority  of  Notary. — 
In  a  prosecution  for  perjury  based  upon  an  alleged  false  state- 
ment in  a  verified  answer  in  a  civil  suit,  the  defense  that  the  notary 
who  took  the  affidavit  was  not  shown  to  be  qualified  because  it 
was  not  proven  that  he  had  given  the  bond  required  by  law,  al- 
though his  commission  and  oath  of  office  were  introduced  in  evi- 
dence, cannot  be  maintained,  as  his  act  in  administering  the  oath 
would  be  valid  as  the  act  of  a  <2e  facto  officer,  (People  v.  McLeod, 
480.) 
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02.  Pboo>  of  Signatubx.— The  testimony  of  tho  notaiy  that  Im  ktA 
■een  the  defendant  write,  and  that  in  his  opinion  the  dgnatoie 
attached  to  the  affidayit  in  question  was  that  of  the  defendant,  ivaa 
fufficient  proof  of  the  genninenesi  of  the  signature;  and  the  eer- 
tifieate  of  the  notary— that  is  the  jwrat  attached  to  the  affidaTit-- 
was  also  suiBcient  to  furnish  prima  faoie  evidence  of  the  making 
of  the  affidavit  in  the  manner  charged,  the  notary's  act  being  anthfli- 
tieated  by  his  official  seal.    (Id.) 

OS.  Aboumxnt  oy  Dismor  Atiobnct— Statkmkzit  that  EvmsNoi  <v 
PBOSxounoN  18  XJNOOMTSADiGTBD. — In  a  prosocution  for  perjury  it  la 
ttot  misconduct  on  the  part  of  the  district  attorney  in  his  argument 
to  state  that  the  testimony  of  the  chief  witness  for  the  prosecution 
is  uncontradicted,  he  also  stating  that  the  defendant  was  not  eom- 
polled  to  take  the  stand,  where  there  had  been  no  eridenee  offered 
in  defense.     (Id.) 

64.  BAn  —  iNSTBuonoNS  —  Psejudioial  Ebbob  in  BsFUBiirs.  —  In  a 

prosecution  for  rape,  where  the  testimony  of  the  prosecutrix  waa 
eonflicting  as  to  whether  a  statement  which  she  claimed  the  de- 
fendant made  to  the  effect  that  he  was  an  officer  and  was  about 
to  arrest  her,  was  made  before  or  after  the  act  of  intercourse,  it 
was  prejudicial  error  for  the  eourt  to  refuse  to  instruct  the  jury,  at 
the  request  of  the  defendant,  that  if  they  found  that  the  prosecutrix 
consent  to  the  intercourse  was  obtained  because  of  her  belief  that 
the  defendant  was  an  officer  and  that  he  was  about  to  arrest  her 
for  alleged  intoxication,  and  not  because  of  threats  to  do  her  great 
bodily  injury,  the  defendant  was  entitled  to  an  aequittaL  (Feoplo 
T.  Gavanaugh,  482.) 

65.  Bapi — ^Eyidenob — Cboss-xzamination  of  PaosBCDiuXi^ — In  proaa 

entions  for  the  crime  of  rape,  while  it  ia  the  duty  of  the  trial 
eourt  to  exercise  its  discretion  in  the  direction  of  permitting  »  vezy 
liberal,  complete,  and  comprehensive  cross-examination  to  bo  mad* 
of  the  prosecutrix,  the  mere  fact  that  such  discretion  is  not  resolved 
as  fully  aa  it  might  have  been  in  defendant's  favor,  doea  Bot 
justify  a  reversal  of  the  judgment.     (People  v.  Deatriek,  507.) 

66.  IiiPOTENOT  OF  Defbmdamt  —  Pbopbb  Cboss-examination. — Wh«n 
the  defendant  had  introduced  the  testimony  of  two  physicians  tend- 
ing  to  show  that  he  was  deficient  in  sexual  power,  and  had  also  ao 
testified  in  his  own  behalf,  it  is  not  error  to  permit  the  diatriet 
attorney  on  cross-examination  to  aak  him  as  tb  whether  subsequent 
to  the  filing  of  the  information,  while  staying  at  the  house  of  a 
friend,  he  had  not  gone  to  the  door  of  a  woman's  bedroom  and 
asked  permission  to  go  into  the  room,  saying:  *T,  just  want  to  aaa  if 
I  can  raise  my  passions."     (Id.) 

67.  IicpoTENOT— <iuESTiOK  FOB  JuBT.— It  is  for  tho  jury  to  say  whether 
the  defendant  waa  impotent  and  utterly  incapable  of  perfomiBg 
the  act  with  which  he  was  charged.     (Id.) 
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68.  ILUOIT  BXIATIONSHIP   OF   PB08IOT7TBIZ   WITH  THIBD  PSB80ir-»Bz- 

OLUSiON  OF  LXTTZBS— Laok  OF  FuEJUDiGB. — It  u  not  prejndidjU 
orror  to  refuse  to  admit  in  evidenee  eertain  letters  and  earda  of  an 
intimate  and  confidential  tenor,  wbieh  passed  through  the  mails 
between  a  third  person  and  the  proseentrix,  where  it  is  shown  hj 
other  eridence  that  the  latter  tustained  illieit  relations  with  sneh 
person.     (Id.) 

S9.  WlLUNGMISS  OF  DSFENDANT  TO  SUBMFF  TO  PHTSIOAL  EzAKINATIOM 
— IMPBOPXB      GaoSS-XXAMINATION — INSTRUCTION      TO      DlSaSOABD— 

Lack  of  Feojudicb. — ^It  is  error  to  ask  the  defendant  on  eross- 
examination  as  to  whether  he  would  be  wilUng  to  submit  him- 
self for  examination  to  a  physieian  whom  the  court  might  seleet  for 
the  purpose  of  determining  the  condition  of  his  sexual  organs,  but 
such  error  is  not  prejudicial,  where  the  jury  is  instructed  to  dis- 
regard the  testimony.     (Id.) 

70.  BOBBKBY — ^AbOUICENT    OF    DISTRICT    ATTORNEY — ^BEFBRXNOB    TO    AR- 

REST OF  Defendant's  Wife  —  When  Not  Fkejudigiai*.  —  In  a 
prosecution  for  robbery,  it  is  not  prejudicial  misconduct  on  the 
part  of  the  district  attorney  in  argument  to  call  attention  to 
the  interest  of  defendant's  wife,  and  to  the  fact  that  she  is  under 
arrest  and  out  on  bail,  where  it  is  conceded  that  the  jury  must 
have  known  that  fldie  was  jointly  charged  with  the  defendant  in 
the  crime,  and  the  evidence  shows  that  she  was  a  party  thereto. 
(People  T.  Cherry,  285.) 

71.  AU4BOED  Misconduct  of  Court— When  not  Shown.— In  a  prose- 

cution for  robbery,  where  the  jury  after  retiring,  failed  to  agree, 
and  on  being  called  before  the  court  attempted  to  learn  how  the 
court  would  regard  a  recommendation  for  probation,  intimating 
that  a  verdict  could  be  reached  if  such  recommendation  should 
be  acted  upon  favorably,  but  the  court  stated  that,  while  it  would 
be  glad  of  any  recommendation,  it  would  not  promise  to  follow 
it,  and  that  it  was  the  dutj  of  the  jury,  irrespective  of  what  pun- 
ishment would  follow,  to  find  its  verdict  from  the  law  as  given 
by  the  court  and  applied  to  the  facts,  and  the  jury  thereafter 
rendered  a  verdict  of  guilty  with  a  reconunendation  for  probation, 
it  cannot  be  contended  that  the  court  coerced  the  jury  into  find- 
ing a  verdict  of  guilty;  nor  can  such  contention  be  made  upon 
the  ground  that  the  court,  in  urging  the  jury  to  reach  a  verdict, 
referred  to  the  time  consumed  in  the  trial  and  the  large  expense 
incurred  therein,  the  court  saying  nothing  to  indicate  what  the 
verdict  should  be.     (Id.) 

72.  BoBBERT  —  Instructions  —  Bab  Refutation  of  Defendant. — ^In  a 

prosecution  for  robbery  there  was  no  error  in  the  court's  refusing 
to  instruct  the  jury,  at  the  request  of  the  defendant,  in  substance, 
that  if  they  believed  from  the  evidence  that  defendant  had  in 
the  past  been  leading  a  wild  and  immoral  life  and  had  been 
•0  OeL  App.— 62 


Digitized  by 


Google 


818  Custom. 

GBIMmAL  LAW  (Gontiiiaed). 

guilty  of  acti  which  thej  deemed  to  be  immoral  or  nnlawf ol,  or  had 
an  oBBayoiy  reputation,  such  facts  ehould  not  be  considered  bj  them 
in  determining  the  question  of  defendant's  guilt  or  innocence  of  the 
erim9  charged,  but  that  the  same  degree  of  proof  was  required  to 
establish  his  guilt  as  that  required  to  establish  the  guilt  of  anj 
peiBon  charged  with  a  similar  offense,  there  being  no  issue  as  to 
the  past  life,  character,  or  reputation  of  the  defendant,  and  no 
evidence  upon  the  subject,  although  a  witness  for  the  people  tcsti- 
ied  that  he  and  defendant  went  and  hunted  for  some  opium,  and 
that  the  defendant  informed  him  that  the  opium  had  been  hidden 
at  a  certain  place  and  if  found  could  be  sold  to  a  Chinaman. 
(People  ▼.  Waugh,  402.) 

73.  Abgument— Comment  upon  DiRNDANifs  Failubi  to  Taki  Stahd. 
It  is  fundamental  that,  since  a  defendant  may  not  be  compeUtfd  to 
be  a  witness  against  himself,  a  prosecuting  officer  may  not  comment 
adyersely  upon  his  failure  to  take  the  stand  in  his  own  behalf;  bat 
a  statement  made  bj  the  district  attorney  in  his  argument  that  de- 
fendant's possession  of  the  stolen  property  shortly  after  the  robbery 
was  unexplained  dy  any  gwom  Uttimony,  did  not  Tiolate  this  rule. 
(Id.) 

74.  BoBBEBT— Appia]>- Whbn  VnoiOT  CONOLUSIVB.— A  Terdict  of  eon- 

yiction  of  the  crime  of  robbery  is  condusiTB  upon  appeal,  where 
the  evidence  which  bears  against  the  defendant,  considered  by  itself, 
and  without  regard  to  conflicting  evidence,  is  sufficient  to  support 
the  verdict.     (People  v.  Pasqueria,  025.) 

75.  EiViDENOs— Bboall  or  Pbosecutino  Witness — ^Lagk  or  PBXJxmioB. 
In  a  prosecution  for  the  crime  of  robbery  the  substantial  rights 
of  the  defendant  are  not  prejudiced  by  the  action  of  the  court  in 
recalling  the  prosecuting  witness  after  the  close  of  the  people's  case, 
and  interrogating  him  as  to  the  taking  of  money  from  his  pocket 
1^  the  defendant,  where  such  interrogation  was  for  the  purpose  of 
clearing  the  mind  of  the  court  upon  that  part  of  the  witness'  testi- 
mony.    (Id.) 

76.  DsPOsmoM  Taken  at  Fbeliminaet  Examination— Absenob  or 
Witness. — The  deposition  of  a  witness  given  at  a  preliminary  exam- 
ination may  be  admitted  in  evidence  upon  a  showing  that  the  wit- 
ness has  left  the  state  and  will  not  return.     (Id.) 

77.  OBJBonoNS  to  Questions — ^Bioht  to  Make  at  Tbial.— %ch  a 
deposition  is  subject  to  the  same  objections  as  though  the  witness 
were  present  and  testifying,  and  the  fact  that  no  objections  were 
interposed  by  the  defendant  when  the  testimony  was  given  does  not 
bar  him  from  objecting  when  the  same  is  read  at  the  trial.     (Id.) 

See  Habeas  Corpus;  Intoxicating  Liquors,  >• 

CUSTOM.    See  Contract,  3. 
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10,  12. 

DEED. 

1*  Bailboad  Right  of  Way  —  Dueatton  of  Estate  —  Construotioh 
OF  Instrument. — A  deed  to  a  railroad  corporation  which  recites 
that  for  and  in  consideration  of  encouraging  and  promoting  the  con- 
struction of  a  railroad,  and  for  other  considerationa,  the  grantor  con- 
reys  the  land  described  in  such  deed  to  the  railroad  company  and  its 
successors  "during  the  legal  existence  of  said  company,  solely  upon 
the  following  conditions  [here  follow  certain  conditions]  .  .  .  ;  and 
upon  the  breach  ...  of  any  of  the  aforesaid  conditions,  this  grant 
shall  become  void,  and  the  estate  hereby  conveyed  .  .  .  shall  cease  and 
determine,  and  the  said  land  shall  absolutely  revert  to  the  said  party 
of  the  first  part  (grantor),  his  heirs  or  assigns,  in  fee  simple  •  •  • 
and  shall  in  like  manner  at  the  expiration  of  the  legal  existence  of 
said  company  revert  to  said  party  of  the  first  part,  his  heirs  or  as- 
signs, notwithstanding  anything  herein  contained  to  the  contrary," 
shows  an  intention  to  limit  the  duration  of  the  grant  to  the  period 
of  the  legal  existence  of  the  company,  and  not  an  intention  to  ir- 
revocably dedicate  the  land  to  railroad  use  upon  a  condition  subse- 
quent (East  San  Mateo  Land  Co.  v.  Southern  Pacific  B.  B.  Co^ 
228.) 

2.  CONYSTAMOI  OF  BKVEBSIONABT  InTERSST — GONSTBUOTION  OF  DeED. — 

A  deed,  made  by  the  successor  in  estate  of  the  grantor,  conveying 
a  large  tract  of  land  within  which  such  right  of  way  was  included, 
conveys  to  the  grantee  the  reversionary  interest  of  the  grantor 
therein,  notwithstanding  such  right  of  way  is  reserved  and  excepted 
in  the  granting  clause,  where  such  clause  is  immediately  followed 
by  an  explanatory  provision  showing  an  intent  and  purpose  on  the 
part  of  the  grantor  to  convey  such  right  of  way  to  the  grantee. 
(Id.) 
2.  CoNSTRUCTiOM  OF  Deedb« — ^In  construing  a  deed  every  provision, 
clause,  and  word  shall  bo  taken  in  consideration  in  ascertaining  the 
meaning  of  the  grantor,  whether  words  of  grant,  of  description,  or 
words  of  qualification,  restraint,  exception  or  explanation,  and  every 
word  shall  be  presumed  to  have  such  force  and  effect  as  it  can  have. 
(Id.) 

4.  CONVXTANOB  TO  AOXNT  FOB  SPXOIFIO  PUBPOSE — BbXAGH  OF  TBUST— 

BxLiXF— Lack  of  COnsidebation. — A  grantor  of  real  property 
who  makes  a  conveyance  thereof  to  an  agent  for  the  purpose 
of  enabling  such  agent  to  complete  a  represented  sale  of  the 
property  for  the  former,  is  entitled,  upon  a  breach  of  the  trust  by 
the  agent,  to  relief  in  equity  upon  the  ground  of  failure  of  con- 
sideration.    (Koch  V.  Wilcoxon,  517.) 

5.  PUBCHASE  OF  PbOFEBTT  AT   EXECUTION   SALE — NOTIOE  OF  Ll8   PEK 

SONS  IN  Quiet  Titlb  Action — ^Status  of  Fubchaseb. — ^An  execu- 
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tion  ereditor  of  the  grantee  nnder  tiieli  a  deed  who  pnrchaaes  the 
propertj  at  the  execution  sale  is  not  an  innocent  purehaeer  thereof 
for  Talue^  as  against  the  real  owner,  where  he  has  eonstruetive  notice 
0f  a  U«  pendent  filed  bj  the  real  owner  in  an  action  to  quiet  title 
to  such  proper^  as  against  the  grantee.     (Id.) 

6.  OoMTXTANGB  BT  Wov  TO  HusBAND — Jawe  ESTATE. — ^A  deed  of  grant 
by  a  wife  to  her  husband  proyiding  that  the  property  is  eon- 
T^ed  to  the  latter  "so  long  as  he  shall  live,  but  at  his  death  the 
■lid  aboTO-described  property  to  revert  to  the  heirs  of  the  ndd 
party  of  the  first  part,"  followed  by  other  general  terms  to  the 
effect  that  all  and  singular  the  tenements,  appurtenances,  ete.,  wert 
to  pass  "unto  the  said  party  of  the  second  part,  his  heirs  and  aa- 
ligns  forever,"  passes  only  a  life  estate  to  the  grantee.  (Whiteomb 
▼•  Worthing,  629.) 

T.  OoNSTBuonoN  or  Deeds.— Deeds  are  to  be  construed  like  ai^  other 
contracts,  and  the  intent  of  the  parties  arrived  at  by  a  consideratioB 
of  the  whole  instrument  and  not  of  detached  claosea.    (Id.) 

••  PuBOHASB  or  Lite  Estate — Advebsb  Fossession — ^Runkino  o^ 
Statute. — Title  by  adverse  possession  to  property  conveyed  by  meh 
deed  cannot  be  acquired  by  the  purchaser  of  such  life  eetatie  against 
the  heirs  of  the  original  grantor  during  the  lifetime  of  the  grantee 
named  in  the  deed,  and  the  statute  of  limitations,  therefore,  doss 
not  begin  to  ruTi  against  such  heirs  until  the  death  of  such  granleeb 
(Id.) 

See  Easement;  Fraud;  Irrigation  District;  Bsilroad, 

DIVOBCB. 

1.  Action  rem  Divobce— Deobee  or  Fobeion  Statb— Laok  or  JtmisusB^ 
tion — NoNBESiDSNCK— Defense. — In  an  action  for  divorce  a  d^ 
fense  based  upon  a  decree  dissolving  the  marriage  in  a  foreign  stats 
antedating  the  action  cannot  be  sustained  where  the  law  of  the 
foreign  state  provided  that  the  applicant  must  be  a  bona  fide  resi- 
dent of  the  state  for  the  period  of  one  year  immediately  preceding 
the  bringing  of  the  action,  and  it  was  found  that  the  parties  were 
during  said  time  nonresidents  of  the  state.  (Steinbroner  ▼•  Steisr 
broner,  678.) 

S.  Jin>OMENT  or  Fobeion  Statb— Want  or  Jubisdictioh — Ooujltbbal 
Attack. — Jurisdiction  of  a  court  of  a  foreign  state  to  render  a 
judgment  is  always  open  to  collateral  attack  in  a  proceeding  in  an- 
other state,  and  the  record  of  the  judgment  in  the  foreign  state  may 
be  contradicted  as  to  the  fact  necessary  to  give  the  court  jurisdietioi. 
(Id.) 

See  Criminal  Law,  22. 
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EASEMENT. 

1.  DiviBioN  or  LAin>  nrao  Pabts — Obant  of  Onx  Past— Biohv  fo 
Easembnt  in  Bbmainino  Pakt. — ^Where  an  owner  of  land  diTidee 
it  into  two  parts  and  makes  a  grant  of  one  of  sneh  parts,  such 
grant,  by  implication,  includes  all  suelk  easements  in  the  remaining 
part  as  are  necessary  for  the  reasonable  enjoyment  of  the  part 
granted  in  the  form  in  which  it  was  nsed  at  the  time  of  the  transfer. 
(Bodemeyer  ▼.  Meger,  514.) 

8.  Right  or  Usxb  or  Ibbigating  Ditch  Over  Bksxbved  Land— Chae- 
Aom  or  Uses  at  Timb  or  Obant — Failubb  to  Find  on  Matebial 
Issue. — ^Where  in  an  action  to  enjoin  interference  with  the  user  by 
the  plaintiff  of  an  irrigating  ditch  extending  over  the  land  of  the 
defendant,  through  and  by  means  of  which  plaintiff  claimed  the 
right  to  conduct  a  flow  of  water  for  irrigating  his  land,  whieh 
land  was  purchased  by  him  from  the  def endant,  it  is  alleged  in  the 
answer  that  the  ditch  at  the  time  of  the  conveyance  of  the  land 
to  the  plaintiff  was  but  of  a  temporary  character,  it  is  essential 
to  support  a  judgment  in  favor  of  the  plaintiff  that  the  court 
riiould  haye  found  whether  such  ditch  was  of  a  temporary  «r  of  a 
permanent  character  at  the  time  of  such  eonveyaae*.    (Id.) 

See  Eminent  Domain,  L 
ELECTION. 

1.  SUPEBIOB  COUBTS — OBIOINAL  JuBISDIGTION — CONSTlTUTIOirAL  LaWw— 

The  original  jurisdiction  of  the  superior  courts  by  virtue  of  artiele 
YI,  section  5,  of  the  constitution  extends  to  sundry  subjects  de- 
clared in  such  section  and  to  "all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for,"  which  means  necessarily 
that  wherever  a  case,  or  cause,  exists  which  Is  outside  the  scope 
of  those  directly  mentioned  in  such  section,  and  jurisdiction 
thereof  has  not  been  vested  in  any  other  court  or  official  body 
authorised  to  exercise  judicial  functions,  the  jurisdiction  to  hear 
and  determine  such  special  case  is  vested  in  the  superior  eoort 
(Boche  V.  Superior  Court,  255.) 

2.  Eleotion   Contest  Undeb  Local   Option  Law — Jubisdiction  or 

SuPSBiOB  Coubt.— The  right  to  contest  an  election  held  pursuant 
to  the  provisions  of  the  ^'Wyllie  Local  Option  Act**  (SUts.  1911, 
p.  599)  is  a  special  case  within  the  jurisdiction  of  the  superior  court, 
in  view  of  the  fact  that  section  9  of  such  act  gives  the  right  to 
make  such  a  contest  and  that  no  other  court  is  vested  with  juris- 
diction thereof.  (Id«) 
ft.  Pbooedube  —  Inappucabilitt  or  Code  —  Silenob  or  Statute  — 
PowEB  or  CouBT. — The  fact  that  the  provisions  of  the  Code  of 
Civil  Procedure  on  election  contests  are  in  some  respects  not  appli- 
cable to  the  contest  of  an  election  held  under  the  local  option  law, 
and  that  there  is  no  provision  made  by  statute  prescribing  who 
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ELECTION  (Continiiad). 

shall  represent  the  people,  or  how  the  representative  ef  the  peoplo 
shall  be  cited  or  served  with  process,  does  not  cause  such  a  con- 
test to  fail  for  want  of  legal  parties  or  procedure,  as  the  court, 
under  the  provisions  of  section  187  of  the  Code  of  Civil  Procedure, 
has  power  to  adopt  a  suitable  procedure  which  will  furnish  an 
opportunitj  for  interested  parties  to  appear  at  the  hearing.  (Id.) 
4  NiOESS^TT  or  CoNTBSTix.— In  order  to  make  effective  the  right 
of  contest  it  is  not  necessary  that  some  statute  shall  designate 
a  eontestee  selected  to  represent  the  public  and  who  must  be  cited 
t»  appear  before  the  court  in  such  proceeding,  as  it  is  not  in  the 
ordinary  sense  an  adversary  proceeding.  The  public  are  inter- 
ested in  having  a  correct  determination  of  the  result  of  the  elee- 
tion,  and  since  it  is  provided  that  any  elector  may  contest  the  de- 
clared result  of  the  election,  it  is  implied  that  the  court  will  permit 
any  other  elector  to  oppose  such  contest  so  far  as  necessary  for  a 
Just  and  lawful  disposition  of  the  proceeding.  (Id.) 
6.  Hbabing  or  Contest  —  Notice  —  Publication  in  Nbwspapib^- 
SnvioB  or  Citation  upon  President  of  Trustees  or  Munici- 
PAUTT— SurnciENCT  or. — An  order  directing  the  publication  of 
notice  of  the  time  and  place  of  hearing  the  contest  of  an  elec- 
tion, held  under  the  local  option  law,  for  two  weeks  in  a  news- 
paper published  in  the  city  where  such  election  was  held,  and  that 
service  of  a  citation  be  made  upon  the  president  of  the  board  of 
trustees  of  such  city,  if  sufficient     (Id.) 

CMINENT  DOMAIN. 

X,  Action  to  Condemn  Eabbhen^— Motion  wo/l  Nbw  Trial— Tdcb 
roR  Serving  and  Filinq  Nonci  or  Intention. — In  an  aetion  for 
the  condemnation  of  an  easement,  where  the  issues  of  public  use 
and  public  necessity  are  first  heard  and  determined  l^  the  court, 
and  the  issue  of  damage  is  thereafter  determined  by  a  jury,  the 
time  to  serve  and  file  a  notice  of  intention  to  move  for  a  new  trial 
runs  from  the  tim«  of  entry  of  the  findings  and  judgment,  and  not 
from  the  date  of  the  verdict.  (San  Joaquin  and  Kings  Biver 
Canal  and  Irr.  Co.  v.  Stevinson,  405.) 

t.  Special  Issues— Teial  bt  Jubt— Motion  pob  New  Trial— Tiicb 
fob  Sebving  and  FnJNo  Notice  or  Intention. — The  time  for  serv- 
ing and  filing  a  notice  of  intention  to  move  for  a  new  trial  begins 
to  run  when  the  verdict  is  rendered,  where  all  the  issues  in  the  case 
are  tried  by  a  jury,  but  where  some  special  issue,  not  determinative 
ef  the  case,  has  been  tried  by  a  jury,  the  time  does  not  begin  to  run 
upon  the  rendition  of  the  verdict  upon  such  special  issue,  but  from 
the  entry  of  the  judgment     (Id.) 

3.  Trial  bt  Jury — Construction  or  Section  659,  Code  or  Civil  Pbo- 
CEDURB. — The  determination  by  a  jury  of  some  single  isolated  issue 
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EMINENT  DOMAIN   (Continued). 

of  faet  in  a  eaao  is  not  ''the  trial  by  jrarf  referred  to  in  leetion  609 
of  the  Code  of  OItU  Proeednre,  where  there  remain  other  inuei 
nndiepoeed  of.     (Id.) 

4.  Amxndmbnt  of  1916 — Mkanino  op  Tmiaim — In  ehanging  the  phiase- 

olog7  of  section  659  of  the  Code  of  Ciyil  Froeedore  in  the  amend- 
ment of  1915,  the  legislatore  did  not  intend  that  the  word  "tr^al" 
used  in  the  section  shonld  mean  anything  different  from  the  words 
'Hhe  action  was  tried"  found  in  former  statutes.  When  the  legis- 
lature used  the  word  ''trial,"  it  most  have  intended  to  refer  to  the 
aetioa  being  tried,  and  not  alone  to  some  one  or  more  issues  of  fact 
to  be  submitted  to  the  jury  not  deeisiTO  of  the  case.    (Id.) 

5.  Tbial— Whav  OowsTTrnris. — ^In  order  to  constitute  a  trial,  all  the 
issues  raised  by  the  pleadings  must  be  actually  or  ostensibly  dis- 
posed of,  and  there  must  be  such  proceedings,  after  joinder  of  issue 
upon  the  facts,  as  are  so  far  determinative  of  the  issues  that  final 
Judgment  is  the  appropriate  judicial  conclusion  thereof.     (Id.) 

C  Dbxebminatioh  or  Quxstion  or  Usx  and  Niomsitt— Issubb  or 
Fact — ^DsnaiiiNATiON  bt  Coubt. — In  condemnation  cases,  the  ques' 
tions  of  use  and  necessity  are  exclusively  for  the  court  to  determine, 
and  these  are  issues  of  faet,  though  withheld  from  the  jury,  which 
must  be  determined  by  the  court  before  final  judgment  of  condem- 
nation can  be  entered,  and  until  found  upon  by  the  court  there  is 
no  "trial"  of  the  action  as  contemplated  by  section  659  of  the  Code 
of  QMl  Procedure.     (Id.) 

T»  Obal  Opinioii  or  Judgb  not  EQinvALEMT  TO  FiNDiNOS. — Although 
the  judge,  in  such  a  case,  announced  orally  from  the  bench  his  eon- 
elusion  as  to  the  questions  of  use  and  necessity,  this  was  in  no  legal 
sense  equivalent  to  findings  which  the  law  requires  him  to  make  in 
writing  and  file  with  the  clerk  within  thirty  days  after  the  cause  is 
submitted  for  decision.     (Id.) 

EMFLOTEB  AND  EMPLOYES.    Bee  Master  and  Servant 

EQUITY.    See  Injunction;  Nuisaaee;  Bpecifle  Performanea.  *' 

ESTATES  OF  DECEASED  PEBSONa 

1.  ObDEB  SBTTINO   APABT   HOMBSTBAD — QUANTITT  Df   EZOBSS  OT  StAT- 

xm— Failubb  to  Appbal— Title  or  Wnx)w.— An  order  setting 
apart  to  the  widow  of  a  deceased  person  as  a  probate  homestead 
a  quantity  of  land  exceeding  twenty  acres  in  extent  under  the 
homestead  law  which  then  provided  that  such  a  homestead  should 
not  exceed  twenty  acres  in  extent,  is  not  void,  as  being  in  excess 
of  the  jurisdiction  of  the  court,  and  where  such  order  has  not  been 
appealed  from,  the  title  to  the  homestead  under  the  order  is  vested 
in  tho  widow  in  fee.     (Bountree  v.  Montague,  170.) 
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ESTATES  OF  DECEASED  PERSONS  (Continued). 

a.  Natubx  or  PkOBATB  Pboceedinob. — ^Froeeedingi  in  probate  for  the 
settlement  of  estates  of  deceased  persons  are  in  the  nature  of  pro- 
ceedings in  rem,  and  judgments  therein  so  far  at  they  relate  to  the 
disposition  of  the  propertj  of  the  estate  are  binding  upon  the  par- 
ties interested.     (Id.) 

3.  Jubisdiotion^Validitt  or  JuDGMKNT^-"EBBOE.^The  only  question 
to  be  considered  upon  the  hearing  of  an  application  for  probate 
homestead  is,  did  the  court  haye  authoritj  to  determine  the  subject 
matter  of  the  oontroyersj  and  jurisdiction  oyer  the  thing  proceeded 
against;  and  where  the  court  has  jurisdiction,  mere  error  in  its  judg- 
ment will  not  yitiate  the  decree.     (Id.) 

i.  SPicino  DsyisK— Homestead  Bight  not  ArrBCTED.— The  right  of 
the  widow  to  such  a  homestead  is  not  affected  bj  reason  of  the  fkct 
that  the  premises  out  of  which  it  was  canred  were  speciflcaUy  de- 
yised  to  her  for  life,  in  the  absence  of  anything  in  the  will  to  show 
that  the  testator  intended  the  specifie  deyise  of  a  life  estate  to  his 
wife  to  be  in  lieu  of  any  rights  which  she  might  acquire  under  the 
statutes  making  provision  for  a  probate  homestead  to  her  as  hit 
widow.     (Id.) 

5.  Natube  or  Homestead  Bight  or  Widow. — ^The  right  of  a  widow 

to  a  probate  homestead  is  an  independent  right  which  she  has  in 
addition  to  any  other  right  of  property  which  the  law  giyes  her, 
whether  acquired  under  her  husband's  will  or  otherwise.     (Id.) 

6.  Sales  or  Beal  Estate— Payment  or  Family  Allowance  Atfeb 
Mabbiaob— Failure  to  Appeal— Valid  Obdees. — Orders  authoris- 
ing and  confirming  sales  of  real  estate  to  pay  the  amount  of  the 
family  allowance  accruing  subsequent  to  the  marriage  of  the  widow 
of  the  deceased,  are  not  subject  to  attack,  where  no  appeal  was  eyer 
taken  therefrom,  and  the  purchaser  of  the  property  at  such  sales 
acquires  a  yalid  title  thereto.     (Id.) 

T.  Oedeb  roB  Family  Allowance— Fbaud. — An  order  of  sale  of  real 
estate  of  a  deceased  person  is  not  subject  to  attack  on  the  ground 
of  fraud  and  conspira^  in  the  administration  of  the  estate  in  keep- 
ing such  family  allowance  alive  aftier  the  widow's  marriage,  where 
BO  proof  of  such  fraud  is  shown  other  than  by  the  record  itself, 
from  which  it  appears  that  the  court  was  fully  advised  of  such  mar- 
riage, and  it  is  also  made  to  appear  that  no  decision  had  ever  been 
made,  at  that  time,  to  the  effect  that  an  order  for  family  allowance 
ceased  on  the  marriage  of  the  widow.    (Id.) 

••  Judgment— Attack  pob  Fbaud— Essentials. — ^A  judgment  or  de- 
cree of  a  court  of  competent  jurisdiction  can  be  set  aside  for  fraud 
only  when  the  fraud  alleged  is  shown  to  be  extrinsic  or  eollateral 
to  the  matter  which  was  tried  and  determined.    (Id.) 

9.  SPEciric  Devisb — ^Homestead — JjA^ok  or  Estoppel. — The  widow  in 
such  a  case  is  not  estopped  from  claiming  that  she  acquired  the  fee 
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ESTATES  OF  DECEASED  PERSONS  (Continned). 

in  the  homestead  piemisei  hj  yirtoe  of  the  fact  that  die  took  imdor 
the  will  a  life  estate  in  another  part  of  the  premises^  in  the  absence 
of  anything  in  the  will  or  otherwise  putting  her  to  an  eleetioa. 
(M.) 
See  Inheritanee  Tax;  Promissoiy  Note,  L 

ESTOPPEL.  See  Estates  of  Deceased  Persons,  9;  Insurance,  16;  Pawn- 
liroker,  1;  Pledge,  Z. 

ISYIDBNCB.  See  Broker,  6;  Contract,  8,  6;  Criminal  Law,  1^10,  18, 
17,  20,  28,  82,  35,  44,  47,  48,  65,  59,  52,  65-69,  78-77;  Ghiar- 
antj,  6,  11;  Husband  and  Wife,  8,  5;  Insurance,  18;  Irriga- 
tion  District,  3,  5;  Joint  Tenants,  2;  Mortgage,  4;  Negligence, 
1,  6-10,  20,  28,  27-80;  Promissory  Note,  2-7,  12;  Sale,  1,  2, 
4,  9-11. 

EXECUTION. 

L  Sale  on  Exxcutiok— Vauditt  or— Ebbob  in  Date  oy  Judoment.— • 
An  execution  sale  of  real  property  is  not  Toid  as  against  a  pur- 
chaser for  value  because  the  writ  of  execution  misstated  the  date 
of  the  Judgment,  stating  the  date  of  a  first  judgment,  which  was 
set  aside  on  appeal,  instead  of  a  second  judgment,  being  in  all  other 
particulars  regular  and  conforming  to  the  second  judgment,  prop- 
erly stating  the  amount  thereof.     (Morris  y.  Winans,  575.) 

2.  Amendment  or  Wbits— Powbb  or  Coubt.— The  power  of  courts 
to  amend  writs  issuing  from  them,  when  defective  or  irregular,  has 
long  been  exercised,  and  in  modern  times  with  increasing  frequency; 
nor  is  it  easy  to  prescribe  definite  limits  to  the  power;  and  it  is  also 
settled  that,  if  the  writ  be  amendable,  it  will  be  accorded  the  same 
effect  with  reference  to  acts  done  in  execution  of  it,  as  If  it  had 
been  amended.     (Id.) 

8.  Yaliditt  or  Execution. — ^If  a  writ  of  execution  be  merely  erro- 
neous— that  is  to  say,  voidable — a  sale  under  it  to  a  bona  fide  pur- 
chaser will  be  vaUd,  although  the  execution  be  afterward  set  aside; 
but  if  the  execution  be  irregular — that  is  to  say,  void — ^a  sale  under 
it,  even  to  a  bona  fide  purchaser,  will  also  be  void.     (Id.) 

4.  GkBTinoATE  or  Sale— Vauditt  or. — Where  a  certificate  of  sale 
by  the  sheriff  under  execution  declares  that  he  offered  the  prop- 
erty for  a  certain  sum,  although  the  provisions  of  the  code  regu- 
lating the  matter  of  execution  sales  require  the  sheriff  to  offer  the 
property  to  the  highest  bidder  at  public  auction,  this  will  not  in- 
validate  the  sale  where  it  appears  upon  an  examination  of  the 
whole  document  that  there  are  ample  recitals  to  the  effect  that 
the  property  was  sold  at  public  auction  in  accordance  with  the 
statute,  and  that  the  purchaser  was  the  highest  bidder.     (Id.) 

See  Deed,  5. 
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EXECUTOB8    AND   ADMINISTEAT0B8.    See  EiUtee  of  DeeetMd 
Penonfl. 

EXTOBTION.    See  Criminal  Law,  19-2L 

FEE&    See  Appeal,  5,  6;  Jnetiee'i  Co«rt|  L 

FENCES. 

1.  Animals— TBIBPA88  Law  op  1907— Erraor  upon  Tksce  Law  or 
1878 — ^Los  Angsles  County. — ^The  act  of  1878  eoneerning  the  tree- 
passing  of  animals  upon  priyate  lands  in  eertain  eonntiee  in  the 
state  of  GaUfornia  (Stats.  1877-78,  p.  176),  whieh  aet  and  the 
provisions  thereof  were,  hy  an  amendment  thereto  approved  ICareh 
SO,  1878,  (Stats.  1877-78,  p.  78),  made  to  include  the  eounty  of 
Loe  Angeles,  was  not,  as  to  sueh  countj,  repealed  hj  the  aet  of 
1907  (Stats.  1907,  p.  999),  and  therefore  in  sueh  county,  an  action 
for  damages  for  trespass  bj  animals  can  be  maintained,  irrespeetiv* 
of  whether  or  not  the  land  trespassed  upon  was  inclosed,  or  whether 
or  not  it  was  planted  to  crops  growing  or  matured*  (Hicks  t. 
Butterworth,  562.) 

8.  Bkpaib  op  Fence— Failxtbb  to  Close  Gates— Imicatebul  Mav- 
TEES. — In  an  action  to  recover  damages  for  trespass  bj  eattle  im 
entering  upon  the  land  and  destroying  growing  alfalfa  and  sacks 
of  hay  thereon,  it  is  immaterial,  in  the  county  of  Los  Angeles, 
that  the  plaintiff  failed  to  keep  the  fence  inclosing  his  land  la 
repair,  or  that  he  failed  to  keep  the  gates  leading  thereto  dosed. 
(Id.) 

8.  Damages  to  Chops — Plaintxit  as  Tenant — Extent  op  Seoovot 
— ^Instruction. — In  such  an  action  there  is  no  error  in  refusing  to 
instruct  the  jury  that,  if  the  plaintiff  was  not  the  owner  of  the 
land,  but  leased  it  upon  the  terms  and  conditions  known  as  "farm- 
ing on  shares,"  and  the  crops  growing  thereon  belong  partly  to  the 
plaintiff  and  partly  to  the  owner  of  the  land,  the  plaintiff  could 
only  recover  for  damages  done  to  that  portion  of  the  crop  belong- 
ing to  him,  where  by  the  terms  of  the  lease  the  owner  had  no  interest 
in  the  crop  untU  the  same  had  been  set  apart  to  him  by  the  plain- 
tiff, and  the  evidence  failed  to  show  that  a  division  had  been  mads 
at  the  time  of  ths  trespass.    (Id.) 

FINDINGHS. 

L  UNOEBTAINTr  — CONSTBUOnON — SUFPOBT    OP    JUDOICSNT. — ^Ths    find- 

ings  of  the  trial  court  are  to  receive  such  a  construction  as  win 
uphold  rather  than  defeat  its  judgment  thereon;  and  whenever 
from  the  facts  found  other  facts  may  be  inferred  which  will  sup- 
port the  judgment,  such  inference  will  be  deemed  to  have  been  ; 
by  the  trial  court.     (Oooley  v.  Brunswig  Drug  Co.,  58.) 
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FINDINGS  (Continued). 

S.  Failubi  to  Serti  Advsbsx  Pa&tt— Judomxnt  not  Vom  oh  Face.— 
A  judgment  is  not  Toid  on  its  face  bj  reason  of  the  failure  of 
tho  partj  directed  tO  prepare  findings  to  serve  a  copy  of  sueh  pro- 
posed findings,  as  provided  by  seetion  634  of  the  Code  of  Civil  Pro- 
eedure,  upon  all  other  parties  to  the  action  at  least  five  days  before 
each  findings  are  signed.  (California  Central  Creameries  Oo^  ▼• 
Oresoent  Gitj  Light,  Water  and  Power  Co.,  619.) 

1.  Obdxb  Dibectimo  Preparation  op  Findings. — ^An  order  directing 
the  preparation  of  findings  is  not  a  part  of  the  judgment-roll,  and, 
therefore,  an  inspection  thereof  would  not  disclose  that  such  dlrectiom 
was  given.    (Id.) 

4.  Appeal  ibom  Judgment— Waiver  op  Sebvigs  op  Proposed  Find- 
was — ^Beoord.— Upon  an  appeal  taken  from  a  judgment  upon  the 
Judgment-roll  and  a  statement  on  appeal,  it  will  be  presumed  that 
ihB  appellant  waived  service  upon  him  of  the  proposed  findings, 
where  the  statement  shows  that  the  respondent  was  directed  to  pro- 
pan  findings,  and  that  they  were  prepared  and  signed  on  the  same 
day,  and  no  affirmative  showing  made  that  the  appellant  did  not 
consent  to  such  waiver  of  service.     (Id.) 

5.  Waiver  op  Service  op  Proposed  Findings. — The  amendment  to 
seetion  634  of  the  Code  of  Civil  Procedure,  requiring  service  of  pro- 
posed findings  at  least  five  days  before  signing,  was  passed  solely 
In  the  interest  of  parties  litigant,  and  its  provisions  may  be  waived 
by  them.     (Id.) 

See  Eminent  Domain,  7;  Lodging-house;  Negligence^  8-4, 

WJRK  INSUBANCB.    See  Insurance,  18,  13. 
FI8H  AND  GAMS.    See  Criminal  Law,  88-80. 
FOBFJffiTUKE.    See  Corporation. 
FBATEBNAL  INSUBANCB.    See  Insuraaeo^  t,  8L 

FBATJD. 

AoiiOM  TO  Set  Aside  Deed — Fraud  and  Undue  Inpluengi— Suppi* 
CSENGT  OP  EviDENGE. — In  this  action  to  have  set  aside  and  declared 
void  a  deed  made  by  an  aged  father  of  all  his  property  to  one  of 
bis  daughters  to  the  exclusion  of  his  other  children,  on  the  ground 
that  the  execution  of  the  deed  was  procured  through  the  frauds  and 
misrepresentations  of  such  daughter,  and  by  the  undue  infiuence 
exerted  by  her  ui>on  him  at  a  time  when  he  was  enfeebled  in 
mind  and  health  and  incompetent  to  make  a  deed  or  dispose  of  hia 
property,  it  is  held  that  the  findings  that  the  allegations  of  the  corn- 
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FBAUD  (Ck)nti]iued). 

plaint  were  true  are  nipported  hj  the  evidenea.  (Sonla  ▼•  Wjatty 
778.) 

866  EitatM  of  Deceased  PereoiiB,  7;  Baieiiiiioiu 

GIFT. 

Oirrs  or  Monst— AcmoN  to  Sar  Asidb— iNBumoisNor  op  Evidkncb.-^ 
In  this  aetion  to  have  two  eertain  gifts  of  monej,  made  bj  a  de- 
eeased  person  in  her  lifetime  to  a  friend  with  whom  she  made  her 
home  for  many  years,  set  aside  on  the  ground  of  mental  incapacity 
and  nndne  influence,  it  is  held  that  the  plaintiff  failed  to  establish 
any  sort  of  trust  or  fiduciary  relation  between  the  parties;  or  that 
the  gift  was  secured  by  undue  influence  exercised  over  the  donor; 
or  that  she  was  mentally  and  physically  incompetent  or  in  any  de- 
gree incapable  of  managing  her  own  affairs  or  comprehending  the 
nature  of  the  transaction  by  which  she  parted  with  all  her  property, 
or  that  she  needed  independent  advice.    (LoYOjoy  ▼.  Hart^  664.) 

See  Inheritance  Tax. 

OBANTOB    AND    GBANTEE.    See  Deed;    Staement;   Vendor  and 
Vendee. 

OBOWINQ  GItOPa    Gee  Mortgage,  1-8. 

GUABANTT. 

1.  Tiia  op  OoMicxNCiNO  AonoN— OONSTBUonoN  OP  Xnstbumiht.^-* 
Under  the  terms  of  a  written  guaranty  providing  that  upon  the 
default  of  the  debtor  the  guarantee  may,  at  its  option,  proceed 
directly  and  "at  once"  against  the  guarantors,  to  collect  the  full 
amount  of  the  liability  thereunder,  or  any  portion  thereof,  without 
flist  proceeding  against  the  debtor,  or  foreclosing  upon,  seUing,  or 
otherwise  disposing  of  any  collaterals  it  may  have  as  security  for 
the  indebtednees,  the  right  to  recoTor  is  not  lost  by  the  failure  tM» 
bring  the  action  immediately  upon  the  maturity  of  the  promissory 
mote  giyen  to  evidence  the  indebtedness,  as  the  words,  "at  once," 
were  clearly  intended  only  to  emphasize  the  right  intended  to  be 
Tested  by  the  instrument  in  the  guarantee  to  proceed  against  the 
guarantors  aa  independent  obligors.  (Union  Trust  Company  of 
San  Francisco  ▼•  Dickinson,  91.) 

t.  PLBADING — 00BP0E4TI0N   INDEBTEDNESS — ^AUTfiOBITT   TO    EXBOOTB.— • 

Unkxcessabt  Allegation. — In  an  action  to  recover  on  such  a  guar- 
anty it  is  not  necessary  that  the  complaint  should  allege  that  the 
eseeution  and  delivery  of  the  promissory  note,  the  payment  of  which 
the  guaranty  secured,  was  authorized  by  a  resolution  of  the  board 
of  directors  of  the  corporation  maker,  as  such  question  involved  an 
evidentiary  fact    (Id.) 
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eVABANTT  (Continuad). 

I.  Wjom  or  NoTK— Unkxobssabt  Bxtkhdamt.— Ib  nieh  an  aetiom  it 
it  not  necessary  to  join  the  maker  of  the  note  as  a  partj  def endant, 
it  not  being  a  partj  to  tlie  contract  of  gaarantj.     (Id.) 

i.  AoooTJMTiNO — Unnxgissast  CONDITION  Prboedent. — It  is  not  necos- 
larj  that  an  accounting  be  first  had  to  ascertain  the  balance  due 
to  the  plaintiff,  where  the  transaction  involved  the  mere  matter  of 
a  loan  of  a  definite  sum  of  money  and  the  payment  of  a  certain  sum 
in  part  satiafaction  thereof.    (Id.) 

6.  Kaxxs  op  GuABAjfToas — Omission  in  Body  or  Instrumint— Valid 
OuAKANTT. — A  guaranty  la  not  defective  becanse  the  names  of  the 
guarantors  do  not  appear  in  the  body  ef  the  instrument,  where  the 
name  of  the  guarantee  is  contained  therein,  and  the  names  of  the 
guarantors  are  subscribed  at  the  bottom  thereof,  and  referred  to  in 
the  body  of  the  instrument  as  "the  undersigned."     (Id.) 

i.  BnDKNOK— AUTHOBITT   TO    EZXCDTB    NOTX— MlNXTTK-BOOK.— In   SUCh 

an  action  the  minute-book  of  the  corporation  is  admissible  as  eri- 
dence  to  show  that  the  promissory  note  in  question  was  executed 
by  the  officers  of  the  corporation  by  the  authority  of  the  latter, 
duly  authenticatod  by  a  resolution  adopted  by  the  board  of  directors. 
(Id.) 

7.  ExiounoN  AND  Deliyxbt  or  Nora— DErxanrx  Allboation. — An 
allegation  in  the  answer,  in  eonnection  with  the  admission  and  due 
delivery  of  the  note,  that  the  defendants  have  no  copy  of  the  note 
and  no  recollection  of  the  "words  and  phrases"  of  the  note  as  eet 
out  in  the  complaint,  and  having  no  other  information  upon  the 
subject  sufficient  to  enable  them  to  answer  said  allegations  more 
■pecifically,  and  placing  their  denial  upon  that  ground,  deny  that 
the  alleged  eopy  of  the  note  set  forth  in  the  complaint  Is  a  correct 
eopy  thereof,  is  a  defective  allegation,  and  tenders  no  issue.     (Id.) 

••  Patmbnt  or  Bbnt  Rbsebvbd  in  Lbase — Oonstbuotion. — A  guar- 
anty attached  to  a  lease  of  real  property  for  the  period  of  ten 
years  at  a  monthly  rental  of  six  hundred  dollars  for  the  first  five 
years  and  seven  hundred  dollars  for  the  second  five  years,  which 
indemnifies  the  lessors  for  a  breach  of  the  covenant  to  pay  the 
rent  reserved  "in  the  sum  of  thirty-six  hundred  dollars,"  and  a 
resolution  authorizing  the  execution  of  such  guaranty  by  the  cor* 
poration  guarantor,  which  provides  that  such  guaranty  be  executed 
"for  the  sum  of  $3,600,  being  for  six  months'  rent  at  $600  per 
month,"  are  to  be  construed  as  covering  only  against  defaults  by 
the  lessees  during  the  first  five  years,  when  the  rent  was  six  hun- 
dred dollars  per  month.     (Rosenthal  v.  Bauer,  277.) 

9.  CoNTBAOT  Bepugnancibs  —  How  Intebpbetbd. — The  repugnancies 
of  a  contract  must  be  reconciled,  if  possible,  by  giving  to  them  such 
an  interpretation  as  will  make  them  effective  and  at  the  same  time 
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GUABANTY   (Continued). 

mbordinate  to  the  general  intent  and  purpoM  of  the  eontraet  eoB- 
•idered  and  conBtnied  in  its  entiretj.     (Id.) 

10.  Inoomsistint  W0BD8  AND  Phx^ses — ^When  Bxjbcted. — ^Particular 
words  and  phrases  in  a  eontraet  may,  for  the  sake  of  interpreta- 
tion, be  rightly  rejected  only  when  they  are  inconsistent  with  its 
apparent  purpose  and  the  obvioos  intent  of  the  parties.     (Id.) 

IL  Action  fob  Bsoovbbt  or  Ben^t— Eyidengb — Gebcumstances  Sub- 
bounding  Execution  or  Quakantt— Habmless  Ekrob.— In  an 
action  brought  against  the  lessees  and  the  guarantor  to  recover 
unpaid  rent,  error,  if  any,  in  the  ruling  sustaining  an  objection 
t»  a  question  propounded  to  a  witness  by  plaintiff's  counsel,  call- 
ing for  the  circumstances  attending  the  execution  of  the  guaranty, 
was  harmless,  where  subsequently  all  of  the  circumstances  preced- 
ing and  attending  the  execution  of  the  lease,  the  original  guaranty, 
and  th0  resolution  was  admitted  in  eyidence  without  objeetloB. 
(Id,) 

HABEAS  00BPXJ8. 

1.  JUDOICENT— JUBISDIcmON    OF   OOUBT— ADinsSIBILITT   Or    BBOOBDS.^ 

On  a  hearing  under  a  writ  of  habeas  corpus,  the  records  of  the 
proceedings  of  the  eourt  rendering  the  judgment,  under  which  the 
petitioner  is  held  by  the  sheriff,  at  the  time  of  pronouncement  of 
Judgment,  may  be  considered  for  the  purpose  of  ascertaining 
whether  the  judgment  was  or  was  not  one  which  the  court  had  juris- 
diction to  render  against  the  accused.     (Matter  of  Long,  442.) 

2.  OmoB  or  Wbit  or  Habeas  Cobpus. — ^The  single  question  submitted 

by  a  proceeding  in  Tidbeas  corpus  is  always  one  of  jurisdiction,  and 
if  it  appears  that  it  was  within  the  lawful  jurisdiction  of  the 
eourt  or  tribunal  to  do  the  act  or  pronounce  the  judgment  assailed 
through  such  a  proceeding,  then  the  inquiry  is  at  an  end,  even  though 
it  be  made  to  appear  that  the  court  or  the  tribunal  in  doing  the 
aet  or  pronouncing  the  judgment  committed  irregularities  or  errors 
which,  on  appeal,  might  be  held  sufficient  to  vitiate  the  aet  or 
judgment.     (Id.) 

3.  Power  or  Ooubt  to  Cobbbct  Judgment. — ^Where  a  court  has  pro* 

Bounced  an  illegal  judgment,  or  a  judgment  illegally,  in  a  case 
ef  which  it  has  jurisdiction  under  the  law,  such  court  may  thereafter 
and  before  execution  of  such  judgment  is  commenced,  set  the  same 
aside  and  pronounce  a  legal  judgment,  or  a  judgment  in  eonformity 
with  the  requirements  of  the  law.     (Id.) 

4.  Illegal  Sale  or  Liquob^Judgment — Irsbgulabitt  in — ^When  mot 

Subject  to  Attack  on  Habeas  C/OBPus. — A  party  who  has  been 
eonvicted  of  selling  alcoholic  liquors  in  no-license  territory,  and 
ftrst  sentenced  to  imprisonment  in  the  county  jail  for  the  term  of 
Biaety  days  and  immediately  delivered  to  the  custody  of  the  sheriff. 
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HABEAS  00BPX7S  (Continaed). 

eauiot  be  discharged  on  habeas  earpua  upon  the  expiration  of  suek 
tenn  mpon  the  ground  that  the  day  after  such  judgment  wae  pro- 
Bouneed  a  second  judgment  sentencing  the  defendant  to  imprison- 
ment  in  the  county  jail  for  the  term  of  five  months  was  rendered, 
there  being  no  showing  that  the  first  judgment  was  not  illegal  in 
mbstance  or  form,  and  it  not  being  shown  that  a  certified  copy  of 
the  first  judgment  was  furnished  to  the  sheriff  under  which  he 
held  the  prisoner.  (Id.) 
8.  Habbas  OQBPna.»Prison6r  remanded  to  esstodj.  (la  r«  Johaaen, 
792.) 

See  Grimiaal  Law,  80. 

HOMBSTEAD.    See  Estateo  of  Deetased  PerMus,  1,  9^,  9. 

HUSBAND  AND  WIFB. 

1.  Bank  Dxpositb  —  Pbesumptiom  op  C6mmunitt  Pbopbbtt  Ovbb- 
OOHB. — ^The  presumption  that  money  deposited  by  a  wife  in  a 
fayings  bank  during  marriage  is  community  property  is  overcome 
by  evidence  tending  to  show  that  the  money  was  accumulated  from 
the  personal  income  of  the  wife's  mother  and  brother,  and  that  the 
wife  merely  handled  it  in  her  name  as  their  agent  or  trustee. 
(Gates  y.  Cunningham,  819.) 

a.  Loan  op  Jointlt  Owned  Monstb  to  Thibd  Pabtibs — Ownbbbhip 
OP  NOTBS  AND  MoBTQAOES — TENANCY  IN  COMMON. — ^Where  moneys 
on  deposit  in  a  sayings  bank  under  a  contract  declaring  them  to 
be  the  joint  property  of  a  husband  and  wife  are  withdrawn  by 
the  husband  by  consent  of  the  wife  and  loaned  to  third  parties, 
who  gave  their  notes  and  mortgages  therefor  payable  to  both  hus- 
band and  wife,  the  wife's  interest  in  such  notes  and  mortgages  is 
that  of  a  tenant  in  conmion.  (Crowley  y.  Sayings  Union  Bank  and 
Trust  Co.,  535.) 

ft.  CONVBTANGB  TO  IMTiBBIBD  WOMAN—- EyiDBNCB—CODB  PbBSUMPTION.— • 

While  it  is  true  that  the  presumption  established  by  section  164  of 
the  Ciyil  Code,  that  wheneyer  a  conyeyance  is  made  to  a  married 
woman  and  her  husband,  she  takes  the  part  conyeyed  to  her  as  ten- 
ant in  eonunon,  is  not  conelusiye,  yet  it  is  itself  eyidence  which  may 
outweigh  the  positive  testimony  of  witnesses  against  it,  and  will 
stand  as  eyidence  in  the  case  until  it  is  overcome  by  other  testi- 
mony; and  whether  in  any  case  a  disputable  presumption  has  been 
dispelled  by  testimony  receiyed  in  rebuttal  thereof,  is  a  question  fer 
the  trial  court  (Id.) 
i.  CoNTBAOTS — ^Section  158,  ClyiL  Code.— Under  section  158  of  the 
Ciyil  Code  a  husband  or  wife  may  enter  into  any  engagement  with 
the  other  or  with  any  other  person  respecting  property  whieh  either 
Bight  if  unmarried.     (Boullard  v.  Gray,  757.) 
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HUSBAND  Ain>  WIFE  (Continned). 

5.  Sals  op  Automobili  to  Wivb— Nomuabilitt  or  HusBun>— En- 
DENGK. — In  an  action  against  the  hniband  to  recover  the  balance 
due  on  an  automobile  purchased  bj  his  wife,  eyidence  of  an  oifor 
on  the  part  of  the  husband  to  compromise  the  claim  Is  InsuAcienf 
to  show  his  liabilitj  thereon,  there  being  no  delegation  of  authority 
bj  him  to  his  wife  to  represent  him  generallj  or  In  tho  particular 
transaction.     (Id.) 

f.  AUTOMOBILB   NOT   NSCESSAET  OP  LiPB— AbSBNCI  OP  AtlTHOBITT  OP 

Wdtb— Hbabsat  Evidbngi. — ^An  automobile  cannot  be  deemed  one 
of  those  necessaries  of  life  that  a  wife  is  authorised  to  purchase 
npon  her  husband's  responsibility,  and  therefore  she  has  no  implied 
authoritj  to  represent  him  in  such  purchase,  and  eyidence  of  what 
she  said  when  she  purchased  the  machine  Is  hearsay  and  inadmis- 
sible against  the  husband.    (Id.) 

7.  PLBADINO  —  AlCBNDMBNT  —  SAICB     GAUBB     OP     ACTION.— WhOTO    tho 

original  complaint  in  such  an  action  was  founded  upon  a  promissoiy 
note  given  for  the  balance  of  the  purchase  price  of  the  antomobile, 
an  amended  complaint  setting  forth  a  cause  of  action  for  goods 
sold  and  deliTcred  does  not  contain  a  diiferent  and  bow  eaoio  of 
notion.     (Id.) 

6eo  Deed,  ^-S;  Divorce;  Partiea. 
DCPEBSONATION.    See  Criminal  Law,  SL 
INPANTa 

1.  CONTBACTS— DiSAPPIBHANOB  BT  MiNOfr— BbSTOBATIDN  OP  OdNBI]»BBA- 

nON. — A  minor  under  the  age  of  eighteen  years  may  disafBrm  a 
contract  without  restoring  or  offering  to  restore  tho  eonsideratioa. 
(Flittner  y.  EquiUble  L.  A.  Soc,  209.) 

2.  OONTKAOT    OP    LlPB    INSUBANCB— DiSAPPIBMANOB    BT    MiNOB— LaW 

Afpucablb. — ^A  contract  of  life  insurance  entered  into  in  this  stato 
by'  a  minor  under  the  age  of  eighteen  years  is  subject  to  the  laws 
ef  this  state  in  the  matter  of  the  right  of  such  minor  to  disaffirm 
the  contract  and  recover  the  premiums  paid  thereunder,  and  not  sob- 
jeet  to  the  laws  of  the  stiate  under  whieh  the  company  was  orga>- 
iaed  and  ezists,  notwithstanding  the  provision  in  the  policy  that  the 
payment  of  the  benefitk  and  of  the  premiuns  should  be  al  the  I 
effiee  of  the  company.  (U.) 
See  Negligence,  11. 

INHEBITANCB  TAZEa 

1.  INHEBITANOB  TAX  LAW— TbANBPBBB  IN  OONTBlfPLAnON  OP  DbAT 

P0S8KS8I0N  OB  ETNJOTMBNT   APTEB  DeATH^QuBSTIONS   OF   FaCT.— 

Under  the  Inheritance  Tax  Law  of  1906   (Stats.  1905,  p.  341), 
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INHEBITANCE  TAXES  (ConUnned). 

whether  trmnsf eit  of  property  are  made  '^n  contemplation  of  death," 
or  ''intended  to  take  effeet  in  posBession  or  enjoyment  after  the 
death"  of  the  donor,  are  qnestions  of  faet.  (Spreekels  t.  Stato^ 
<6<.) 

IL  MxunNO  OF  Phbask  "in  CoNTSiiFLiTiON  OF  DiATH."— The  phraw 
"in  eontemplation  of  death/'  ae  used  in  the  Inheritance  Tax  Law, 
relates  to  transfers  made  when  eontemplation  of  death  is  the  motive 
which  prompts  the  transfer,  and  does  not  have  reference  to  that 
general  expectation  of  death  which  is  the  essential  concomitant  of 
the  inherent  knowledge  of  the  inevitable  termination  of  all  life. 
(Id.) 

1.  Gifts  of  Oobpobatb  diooK  bt  Mothxb  to  Childben— Eyxdenob— 
Tbanbfib  not  in  Contemplation  or  Death. — ^Under  the  Inherit- 
aaee  Tax  Law  gifts  of  corporate  stock  made  hj  a  mother  to  her 
ehfldren  at  a  time  when  she  was  of  the  age  of  sev^ty-nine  years, 
and  suffering  from  a  serious  and  dangerous  heart  affliction  which 
caused  her  death  a  few  weeks  after  the  making  of  such  gifts,  are 
not  made  "in  contemplation  of  death,"  and  therefore  not  subject 
to  taxation,  where  it  appears  that  the  donor  had  often  declared  her 
intention  of  giving  the  property  to  the  donees  in  her  lifetime,  and 
that  she  at  the  time  of  such  gifts  harbored  no  thought  of  immediate 
death.    (Id.) 

INJUNCTION.    SeeNnisanea. 

IN8TBUCTI0NS.  See  Contract,  8;  Criminal  Law,  »,  11,  14-18,  U, 
88-40,  44,  49,  56,  57,  59,  60,  64^  69,  72;  Fences,  3;  Negligence, 
18,  24^  25,  80. 

INSUBANCB. 

1«  INTESPBETATION  OF  LiFB  Insukakci  CbNTRACTS.— While  the  law  of 
the  place  of  performance  of  an  insurance  contract  governs  as  to  its 
construction  and  legal  effect,  as  a  general  proposition  the  law  of 
the  place  where  the  contract  is  made  controls  as  to  its  execution  and 
validity,  including  the  capacity  of  the  parties  to  make  the  contract 
(Flittner  v.  Equitable  L.  A.  Soc,  209.) 

8.  INBUBANOB   Law — APPUOiLTION   FOB   ACOIDENT   POUCT— FAILUBI   fO 

DiSGLOSi  Ete  Affuction— Knowledge  of  Agent— Liabiuty  of 
Company. — An  insurance  company  is  not  liable  upon  a  policy  of 
accident  insurance  for  an  illness  of  the  insured  consisting  principally 
of  an  infection  of  the  eye  described  as  purulent  conjunctivitiB,  where 
he,  in  his  written  application  for  the  policy,  stated  that  he  had 
never  suffered  any  injury  to  the  sight  of  either  eye,  and  that  he 
had  not  been  disabled  by  accident  or  illness  during  the  five  years 
preceding  the  time  of  making  the  application,  whereas  he  had  ia  fact 
to  Osl.  App.— 68 
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INSUBAKCE   (Continued). 

suffered  an  illness  of  sueh  ehaxacter  and  of  sueli  Mrionanen  fhal 
required  the  serviees  of  a  specialist  within  the  five-jear  period,  not- 
withstanding that  the  agent  of  the  eompanj,  who  had  onlj  authority 
to  receive  and  forward  the  application,  countersign  and  deUyer  a 
poHcj,  collect  the  premium  and  receiye  and  forward  the  proofs  of 
elaim,  was  informed  of  such  illness  at  the  time  of  the  signing  of 
the  application  bj  the  insured.  (Porter  t.  General  Accident,  Fire 
and  life  Assurance  Corp.,  Ltd.,  19S.) 
<•  AirrHoaiTT  or  Inbukangx  Agknts. — One  who  has  authority  to  take 
applications,  receive  and  receipt  for  premiums,  forward  them,  re- 
eeive  policies  from  the  company,  and  deliver  them  after  countersign* 
ing  them,  has  no  power  to  bind  the  company  by  a  contract  of  insur- 
«ace  in  any  other  way  than  by  delivery  of  a  policy  issued  by  the 
oompany.     (Id.) 

4  FOwxBS  OF  GxNEBAL  AoBNTw— A  general  agent,  in  a  strict  legal 
sense,  is  one  who  has  all  the  powers  of  his  principal,  as  to  the  busi- 
ness in  which  he  is  engaged — an  extent  of  authority  which  is  not 
often  conferred  in  insurance;  in  that  business  an  agent  is  termed  a 
general  agent  rather  with  reference  to  geographical  extent  of  his  au- 
thority, in  contradistinction  to  a  local  agent,  who  may  have  original 
powers,  though  exercising  them  within  more  restricted  limits;  and 
the  general  agent  may  appoint  local  and  iubagents  which  a  local 
agent  cannot     (Id.) 

6.  Limitation  of  Powers  of  Agent. — An  insurance  company,  Hke  any 

other  principal,  has  authority  to  limit  powers  of  its  agent,  and  where 
this  is  done  by  dear  and  plain  terms  in  the  policy  and  the  appli- 
cant accepts  the  policy,  it  becomes  a  contract  between  him  and  the 
company  and  he  is  charged  with  knowledge  of  its  terms;  among 
others,  the  limitations  upon  the  power  of  the  agent  of  the  company. 
(Id.) 
d.  WiivBB  OF  CoNDrrroNs  and  Fobfeitubbs — ^AuTHOBiTT  of  Aoxmt. — 
The  authority  of  an  agent  to  effect  a  waiver  in  the  face  of  a  limita- 
tion denying  his  power  to  waive  warranties  or  conditions  is  not 
vested  in  every  agent;  unless  such  authority  be  ^ven  to  some  par- 
ticular agent  to  do  so,  as  a  general  mla,  it  is  only  agents  of  tho 
company  who  are  empowered  to  Issue  and  deliver  policies  who  ma/ 
be  regarded  aa  having  the  powor  to  waive  conditions  and  forf eitorea. 
(Id.) 

7.  Appugation  FOB  PouoT— Statembnts  of  ApPLioANT.^Where  the 
applicant  for  an  insurance  policy  signs  an  application  certifjring  to 
the  truth  of  the  statements  therein  contained  material  to  tiie  risk 
and  delivers  it  to  the  company,  those  statements  become  his  solemn 
representations;  and  even  though  filled  out  by  an  agent  upon  a  form 
furnished  by  the  company,  they  are  (in  the  absence  of  fraud)  of 
«e  same  onidiflg  force  upon  the  applicant  as  thoush  he  had  himself 
written  them  oat  in  longhand  and  signed  them,     (itt..- 
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INSUBAKCE   (CoBtinaed). 

i.  FklTXBNAL  INSXTBANOB  LAW— BlOHT  fO  BBATR  BlNXm^— OONSntUO- 

noM  OF  Bulks  and  Bxoulations. — VThere  the  rules  and  regulationt 
of  an  international  labor  organization,  and  of  the  loeal  union  to 
whose  general  laws  it  is  subject,  upon  the  subject  of  dues,  delin- 
quencies, and  suspensions  from  membership,  proyide  that  members 
shall  not  be  in  arrears  until  three  months'  dues  are  owing,  when  thejr 
shall  be  suspended,  and  that  the  secretary  shall  notify  all  members 
when  thus  delinquent,  and  that  the  local  union  shall  keep  members  in 
good  standing  until  suspended,  it  is  necessary  in  order  to  depriye 
•nch  a  member  of  that  good  standing  in  his  local  union  which  would 
debar  his  widow  or  other  beneficiary  of  the  right  to  receive  the 
death  benefit  upon  his  decease,  that  affirmatiye  action  amounting 
to  suspension  shall  be  taken  by  the  local  union  of  which  he  was  a 
member,  and,  in  the  absence  of  such  action,  he  is  entitled  to  be 
reported  as  a  member  in  good  stlanding,  and  entitled  to  have  the 
death  benefit  paid  upon  his  death  to  his  widow  or  other  beneficiary. 
(Wilson  T.  District  Council  of  Sheet  Metal  Workers,  190.) 
i.  Fraternal  Inburanci  Law — ^Action  on  Poliot— 43tatutb  of  Limi- 
tations.— ^Under  the  terms  of  a  fraternal  life  insurance  policy  pro- 
Tiding  that  whenever  any  competent  court  having  jurisdiction  at  the 
last  known  domicile  of  an  insured  member  shall  render  judgment 
to  the  effect  that  the  member  has  not  been  seen  or  heard  from  dur- 
ing a  period  of  seven  consecutive  years  prior  to  the  date  of  the  judg- 
ment, the  same  shall  be  presumptive  proof  of  his  death,  and  his 
benefit  certificate  shall  at  once  become  due  and  payable  as  if  he 
were  really  proven  dead,  the  beneficiaries  of  the  insured  are  entitled 
to  await  the  termination  of  the  seven-year  period  before  commencing 
an  action  on  the  policy,  and  the  statute  of  limitations  does  not  run 
against  such  an  action  until  the  expiration  of  such  period.  (Linne- 
weber  v.  Supreme  Council  CSatholic  Knights  of  America,  815.) 

10.  Plbaoino  and  Evidence— Bight  to  Maintain  Aotion — Cbilorbn 
of  Deceased  Beneficiary. — ^Where  a  policy  of  insurance  is  made 
payable  to  a  designated  person  or,  in  case  of  his  death,  to  his  chil- 
dren, and  such  person  has  died  prior  to  the  commencement  of  an 
action  to  recover  on  the  policy,  it  is  not  necessary  for  them  to  either 
plead  or  prove  that  there  had  been  a  probate  of  their  father's  estate, 
but  such  issue  should  be  tendered  by  the  defendant.     (Id.) 

IL  AooiDENT  Insurance  Law — Construction  of  Pouct. — ^The  clause 
in  a  policy  of  insurance  providing  indemnity  for  loss  of  life,  limb, 
sight,  or  time  by  accidental  means,  and  loss  of  time  by  sickness  to 
the  extent  therein  provided,  which  provides  that  "if  such  bodily  in* 
jury  alone  shall,  directly  and  independently  of  all  other  causes,  imme- 
diately, continuously,  and  totally  disable  and  prevent  the  insured 
from  performing  any  and  every  kind  of  duty  pertaining  to  his 
business  or  occupation,  and  if  during  the  period  of  such  continuous 
and  total  disability  shall  result  in  any  one  of  the  losses  specified 
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in  Part  I  hereof,  the  eompanj  wiU  pay  the  sum  vpeeifled  for  sueh 
loss,  and  in  addition  will  paj  the  weddj  indemnity  ae  provided 
in  Part  n  from  the  date  of  the  aeddent  to  the  date  of  aneh  loss,** 
does  not  limit  the  liabilitj  of  the  eompanj  to  eases  where  the  aeei- 
dent  was  so  severe  as  to  "immediatelj  and  eontinnonslj^  disable 
and  preyent  the  insured  from  performing  the  dnties  pertaining 
to  his  business  or  oeeapation,  but  snch  elanse  is  intended  to  provide 
for  two  modes  of  indemnity  to  injured  poliej-holders:  one,  the 
payment  of  a  stipulated  som  for  the  loss  of  a  member;  the  other 
an  indemnity  in  the  form  of  weekly  benefits  to  be  paid  the  injured 
person  during  the  period  of  his  inability  to  attend  to  his  business 
or  oeenpation  resulting  from  the  injury,  and  extending  from  the 
date  of  sueh  injury  to  the  date  of  the  loss  of  the  injured  member. 
(Claxton  ▼.  Amerieaa  Casualty  06.,  457.) 

IS.  Fibs  iNsmuLNOi — ^Pabol  Oontbaoiv— Validitt  of. — ^Whexo  an  insula 
anee  agent  authorised  to  accept  risks,  accepts  a  risk  by  parol,  prom* 
ising  to  deliver  the  policy,  the  insurance  begins  with  the  acceptance, 
and  the  contract  in  parol  continues  until  the  policy  is  deUvered, 
when  it  is  superseded  by  the  policy.  (Ferrar  t.  Western  Aasnr. 
Gb^  489.) 

U.  AOINOT  TO  PBOCUBB  InsTTRANCB— EvIDKNGI— eOOPS  OF  AUTHOBITT^ — 

Where  a  soliciting  insurance  agent  is  in  the  first  instance  given 
authority  to  place  insurance,  and  such  authority  is  thereafter  ex- 
tended to  keeping  the  property  insured  from  year  to  year,  he  thereby 
becomes  the  general  agent  of  the  insured  with  authority  to  insure 
the  property  and  to  keep  it  insured,  and,  as  an  incident  thereto,  to 
accept  notice  of  cancellation  of  a  policy  and  procure  insoraaee 
in  another  company.     (Id.) 

14.  INSUEANGX  Law— Appointmknt  of  Local  Aoskt— floom  of  Av* 
THOBiTY — Construction  of  Inbtbumbnt. — ^A  local  agent  of  aa 
insurance  company  has  no  authority  to  make  a  binding  contract  of 
insurance  under  a  letter  of  the  general  manager  appointing  him  as 
agent  for  the  transaction  of  insurance  in  a  stated  locality  subject 
to  sueh  instructions  as  may  from  time  to  time  be  given  hJm  by  the 
home  office,  and  providing  therein  that  "policies  wiU  be  written  at 
the  general  ofice."  (Browne  t.  Commercial  Union  Assnr.  Co.  of 
London,  547.) 

15.  Gbnebal  and  Local  Agents — Disttnouishino  Fbatusb. — ^Tho  au- 
thority to  complete  contracts  primarily  differentiates  a  general  agent 
having  power  to  bind  his  principal  from  mere  soliciting  agents  and 
other  intermediaries  operating  between  the  insured  and  the  insurer, 
who  have  authority  only  to  initiate  contracts,  and  consequently  can- 
not bind  their  principals  by  anything  th^  may  say  or  do  during 
preliminary  negotiations.     (Id.) 

It.  AiTTOifOBiLB  Insurance — Mistake  in  Application — ^RsnNnoN  or 
PouoT  Afikb  Knowlkdqb — ^Estoppel.— A  holder  of  a  poU^  of 
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INSURANCE  (Continned). 

automobile  insuranee,  who  upon  dlMoreiy  of  a  mistake  made  bj  him 
and  the  local  agent  of  the  inaorance  companj  in  attaehing  the 
wrong  "rider^  to  hia  application  for  the  policy,  which  thej  both  be- 
Uered  eoTered  riska  againit  eollisioni,  electa  to  retain  the  poliej 
iaaned  to  him,  and  neither  requests  the  iaanance  of  a  different  poliey, 
Bor  offera  to  paj  the  premium  requiaite  to  insure  against  the  risk 
which  he  believed  the  rider  to  cover,  thereby  accepts  the  poli^, 
and  cannot  in  the  case  of  a  collision  ask  for  reformation  of  the 
poli^  and  judgment  for  damages  from  the  collision.    (Id.) 

6eo  Oriminal  Law,  80;  Infants. 

INTBSEST.    See  Pawnbroker. 

INTOZIOATINO  LIQUOB& 
1«  Local  Option  Aot— Fdbnishino  of  Aloohouo  LxqfuoBS  nr  No- 

UCBN81    TfeBBITOBT-— SurVIOIINOT   OF    TiTLK   OF    AOT. — The    act   of 

1880,  entitled  "An  act  to  provide  for  the  regulation  of  the  trailic 
Ib  alcoholic  liquors  bj  establishing  local  option,  .  •  .  making  it  a 
public  offense  to  sell,  give  awaj  or  distribute  alcoholic  liquors 
within  such  territory  [no-license  territory],  with  certain  exceptions, 
and  providing  penalties  for  such  offenses,"  is  sufficiently  compre- 
hensive and  accurate  to  warrant  the  provision  in  the  body  of  the 
act,  making  it  unlawful  to  "furnish"  liquor  within  no-license  ter- 
xitoxy.  (People  t.  Joe  Joy,  36.) 
IL  Qbjbot  of  Constitutional  Pbovision.— The  object  of  the  eon- 
atitutional  provision  requiring  every  act  to  embrace  but  one  sub- 
ject, which  shaU  be  expressed  in  its  title,  is  to  prevent  legidators 
and  the  public  from  being  entrapped  by  misleading  titles  to  biUs, 
whereby  legislation  relating  to  one  subject  might  be  obtained  under 
the  title  of  another;  and  it  must  receive  a  reasonable,  and  not  a 
lAnow  or  technical,  construction.     (Id.) 

8.  FUBKISHINO  AND  GiVINO  AWAT  LiQUOB  IN  NO-UOINSl  TDBiroaT— 

Suffiohnot  of  Information. — ^An  information  charging  a  defend- 
ant with  the  offense  of  unlawfully  "furnishing,  distributing  and 
giving  away"  alcoholic  liquors  in  no-license  territory  is  not  de- 
fective in  and  to  the  extent  that  it  contains  the  word  "fumish,"* 
and  where  the  evidence  shows  that  the  defendant  "gave^'  the  liquor 
away,  the  use  of  the  word  "furnish"  may  be  disregarded  as  involving 
aotUng  more  than  mere  abstract  error,  if  error  at  alL     (Id.) 

See  Habeas  Oorpua;  Municipal  Corporationa,  3. 

HEBIOATION  DI8TEI0T. 

1.  Ibbigation  Act— Gxbtifioati  of  Sals  and  Desd — ^Ehbonsottb  Bb- 
CF7AL  of  Namx  OF  PERSON  AsBSssED — VoiD  Dkxd.— A  certificate  of 
nle  ')34  a  tax  daed  made  pursuant  to  proceedings  had  under  the 
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lERIGATION  DISTBICT  (Continued). 

Irrigation  Act  of  1897  (Stats.  1897,  p.  254)  are  botli  invalid  under 
the  provision  of  section  Z5  requiring  the  assessment-book  to  specify 
tbe  name  of  the  person  assessed,  section  45  requiring  the  certificate 
of  sale  to  state  the  name  of  the  person  assessed,  and  section  48  re- 
quiring that  "the  matter  recited  in  the  certificate  of  sale  must  be 
recited  in  the  deed/'  where  the  name  of  the  person  assessed  appeared 
on  the  assessment-book  as  "D.  Bruschie/'  and  in  the  certificate  and 
sale  as  "D.  Bruscia."    (Brusehi  ▼.  Cooper,  682.) 

IL  NAiix  or  Person  Assbssxd— Bxoital  in  DssD.^The  provision  of 
section  48  of  the  Irrigation  Act  that  "the  matter  recited  in  the  cer- 
tificate of  sale  must  be  recited  in  the  deed"  includes  the  "matter^ 
that  the  deed  shall  contain  the  name  of  the  person  assessed,  when 
known.     (Id.) 

8.  Tax  Died  as  Conclusivs  Etidsngb— Power  or  Iaoislitdr&— 
While  the  legislature  can  make  a  certificate  of  sale  or  tax  deed  con- 
clusive as  to  matters  which  are  in  their  nature  nonessentials,  it  has 
not  the  power  to  make  such  documents  conclusive  as  to  anj  of  the 
essentials  of  listing,  valuation,  apportionment  or  notice.     (Id.) 

4.  Taxation— Listing  or  Land  for  Assessment — 6tatemsnt  or 
Name  or  Owner. — ^The  listing  of  land  for  assessment  necessarilj 
means  that  the  name  of  the  owner,  if  known,  and  a  description  of 
the  propertj  assessed  must  be  ''eorredly  stated."    (Id.) 

5.  Tax  Deed  as  Conglusivb  Evidenob — ^Prooeedinos  Included. — Th0 
provision  of  section  48  of  the  Irrigation  Act  making  Uie  tax  deed 
eondusive  eridence  of  the  regularity  of  aU  the  proceedings  from  the 
assessment  to  the  deed  means  all  the  proceedings  other  than  those  as 
to  which  the  deed  hj  said  section  is  made  prima  facie  evidence. 
(Id.) 

t.  Date  or  Sale  —  Misbeoital  in  Certificate — ErrEcr  or. — ^Under 
section  45  of  the  irrigation  law  providing  that  the  collector  must 
make  out  in  duplicate  a  certificate  dated  on  the  day  of  sale  stating 
(when  known)  the  name  of  the  person  assessed  and  the  time  when 
the  purchaser  will  be  entitled  to  a  deed,  a  certificate  of  sale  dated 
March  8,  1906,  instead  of  February  20,  1906,  the  day  of  sale,  is  not 
void,  where  It  is  stated  therein  that  the  property  may  be  redeemed 
within  twelve  months  from  the  former  date^  which  is  stated  as  ths 
date  of  sale.    (Id.) 

JOINT  TBNANTa 

1.  Savxngs  Bank  Deposit— 0)NSTRncnoN  or  Writing. — ^A  writing 
signed  by  a  husband  and  wife  at  the  time  of  the  deposit  of  a  sum 
of  money  by  them  in  a  savings  bank,  which  provides  that  all 
BU>ney8  then  on  deposit,  or  at  any  time  thereafter  deposited  by 
fhem,  should  be  their  joint  property,  with  right  of  survivorship,  and 
that  sash  mon^s  were  payable  to  either,  or  to  the  survivor,  without 
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JOINT  TENANTS  (Continued). 

reference  to  the  original  ownership  of  fueh  monejt,  eonstitatet  a 
joint  tenancy  as  to  the  fond  with  right  of  survivorship,  and,  at  tlie 
death  of  either,  the  ownership  of  the  deposit  passes  to  the  survivor-. 
(Growlej  v.  Savings  Union  Bank  and  Trust  Co.,  144.) 

I.  BxoovEBT  OF  Deposit  —  Evidsnos— Dxglabations  ov  Txstatob.-* 
In  an  action  hj  the  surviving  wife  to  recover  the  balance  of  such 
a  deposit  on  hand  at  the  death  of  her  husband,  the  subsequent  will 
of  the  deceased  wherein  he  declared  that  all  his  property  was  sepa- 
rate property,  and  wherein  he  directed  "that  all  moneys,  bank 
aecounts,  stocks,  bonds,  and  other  securities  now  in  the  joint  name 
or  joint  custody  of  myself  and  wife,  constitute  a  part  of  my  said 
separate  estate  and  are  to  be  administered  upon  by  my  said  executor 
pursuant  to  the  terms  of  this  will,"  is  inadmissible  as  evidence  of 
an  intention  other  than  that  expressed  in  the  writing  accompanying 
tSie  deposit.     (Id.) 

t.  TaiLNSFEB  or  Savings  Bank  Aogount— Rioht  or  Subvivobship.— > 
Where  a  depositor  of  money  in  a  savings  bank,  while  ill,  and  about 
a  month  previous  to  her  death,  executes  and  delivers  to  her  niece, 
for  whom  she  had  great  affection  and  regard,  a  writing  directing 
the  bank  to  transfer  the  account  to  an  account  in  the  names  of 
herself  or  such  niece,  "payable  to  either  or  the  survivor,"  and 
accompanies  such  delivery  with  the  pass-book,  and  on  the  following 
day  the  bank  upon  presentation  of  such  document  and  the  pass- 
book makes  a  transfer  of  the  account  as  directed,  and  issues  a 
new  pass-book  which  the  aunt  directs  the  niece  to  keep,  and  on  the 
same  day  the  niece  makes  a  withdrawal  from  such  account  for 
her  own  personal  use,  with  the  knowledge  and  concurrence  of  the 
aunt,  such  writing,  and  the  acts  and  conduct  of  the  parties  at  the 
time  of  and  after  its  execution,  constitute  the  parties  joint  tenants 
of  the  fund  with  the  right  of  survivorship  in  the  niece  upon  the 
death  of  the  donor.     (McCarthy  t.  Holland,  495.) 

drUDGB.    See  Criminal  Law,  <8. 

JUDGMENT. 

1.  Whin  Void. — ^A  judgment  is  only  void  when,  upon  aa  inspeetioB 
of  the  judgment-roll,  it  appears  that  the  court  either  did  not  have 
or  has  exceeded  its  jurisdiction.  (California  Central  Creameries 
Co.  ▼.  Crescent  City  etc.  Co.,  619.) 

iL  Judgment  bt  DBrAuur— Obdeb  Sbthno  Asidk— Yzbbal  Stipula- 
tion— SurnaxNOT  or  Evidengb. — On  a  motion  to  set  aside  the 
default  of  a  defendant  and  vacate  a  judgment  entered  thereon, 
where  the  trial  court  found  that  an  oral  stipulation  had  been  en- 
tered into  between  the  defendant  and  one  of  the  attorneys  for  the 
plaintiff,  since  deceased,  to  the  effect  that  it  would  not  be  necessary 
for  said  defendant  to  appear  in  the  action  and  that  no  judgment 
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JUDGMENT  (Continued). 

would  be  taken  against  him,  and  that  for  a  period  of  more  thaa 
■iz  years  thereafter,  during  which  time  the  defendant  had  mado 
mo  appeazanee,  relying  upon  such  stipulation,  no  default  was  entered 
and  no  judgment  taken,  but  after  the  lapse  of  said  time  defendant* • 
default  was  taken  and  judgment  entered  against  him,  and  he  immtf- 
diatelj  after  discovering  the  faet  and  within  a  few  days  after  the 
entry  of  the  judgment  made  said  motion,  there  was  no  abuse  of 
discretion  on  the  part  of  the  trial  court  in  granting  the  motion. 
(MacGillivray  ▼.  Owen,  763.) 

1.  ViiBAL  6TIPUIATI0N8—BUIX.— While  it  la  true  that  the  eourts 
have  early  and  often  applied  the  rule  that  verbal  stipulations  as  to 
pleadings  and  evidence  will  not  ordinarily  be  regarded  and  as- 
forced  in  the  eourts  except  when  admitted  by  the  parties  against 
whom  they  are  invoked,  the  eourts  have  been  indisposed  to  give  this 
otherwise  general  rule  application  to  default  judgments,  and  in 
iueh  eases  they  have  allowed  the  trial  court  a  wide  discretion  im 
determining  whether  or  not  the  defendants  should  not  be  relieved 
from  such  default  and  allowed  to  defend  upon  the  merits.     (Id.) 

See  Appeal,  2,  7;  Claim  and  Delivery,  2,  8;  Divorce,  2;  Estatiee 
of  Deceased  Persons,  3,  8;  Execution,  1;  Findings;  Habeas 
Corpus;  Justice's  Court,  1-3;  Office  and  Officers,  14,  16;  Part- 
nership, 4;  San  Francisco  Stock  and  Exchange  Board,  8. 

JUDICIAL  NOTICE. 

Flow  in  Othsb  WKLLs.-~Judicial  notice  cannot  be  taken  that  the  flow 
of  water  in  one  well  is  evidence  of  a  like  flow  in  another  well  of 
different  depth  a  mile  or  so  distant.  (Fairbanks,  Morse  A  Oow  ▼• 
Zimmerman,  81.) 

JUBIBDICnON.  See  Criminal  Law,  23;  Divoree;  Eleetion,  1,  8; 
EiBtates  of  Deceased  Persons,  8,  8;  Habeas  Corpus;  Judgment, 
1;  Justice's  Court,  4,  8,  10-12;  Juvenile  Court;  New  Trial; 
Nuisance,  1;  Pleading. 

JUBT  AND  JUBOBS.    See  Eminent  Domain,  8-fl. 

JUSTICE'S  COURT. 

!•  Fbx8 — CoNSTftuoTioN  OF  SEonoN  43001^  PouncAL  Cb!D&— By  na- 
tion 43Q0e  of  the  Political  Code,  the  legislature  has,  for  the  pur- 
pose of  fixing  the  fees  of  a  justice  of  the  peace,  classified  the 
services  which  may  be  rendered  into  three  groups,  as  to  each  of 
which  a  specific  fee  is  fixed  for  services  performed;  that  is,  two 
dollars  is  required  to  be  paid  for  all  services  performed  by  him 
before  trial;  if  there  be  a  trial,  an  additional  three  dollars  shall 
be  paid;  if  there  be  no  trial,  and  the  justice  be  called  upon  to 
render  and  enter  judgment  by  default,  an  additional  fee  of  two 
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JUSTICE'S  OOUBT  (Gontiniiad). 

dollan  iball  be  paid  eovering  sack  ■errieeg;  and  it  is  a  prereqitidte 
to  tha  rendition  and  entrj  of  a  judgment  of  default  to  exact  tke 
payment  of  a  fee  of  two  doUan,  which  eoyen  tlie  eott,  not  oalj 
of  the  rendition  and  entiy  of  ineh  judgment,  but  also  seniees 
iubeeqnent  thereto,  ineluding  the  issuance  of  an  ezeeution  and 
satisfaetioB  of  judgment     (Austin  t.  Strang^  265.) 

t.  Appuoatiom  to  Sn  Aami  Judomknt  bt  Dxtaxtlt — Tims. — ^The 
time  to  ils  an  application  under  section  859  of  the  Code  of  ClTil 
Procedure  to  be  relieved  from  a  judgment  entered  hj  default  in 
a  justice's  court,  on  the  ground  that  such  judgment  had  been  taken 
tf  mistake,  inadvertence,  surprise  and  excusable  neglect,  begins  to 
run  from  sendee  of  written  notice  of  entry  of  the  judgment  as 
required  l^  section  898  of  the  Code  of  dyil  Procedure,  as  amended 
in  1915.     (Peterson  ▼.  Superior  Court,  466.J 

8.  PixpABATiOM  OF  ArriDATiTs — ^NoTiGB  or  Entry  ov  Judombnt  wot 
Waived. — Service  ef  written  notice  of  the  entry  of  such  a  judg^ 
ment  is  not  waived  by  the  mere  preparation  of  affidavits  to  be  used 
upon  the  application  to  be  relieved  therefrom.     (Id.) 

4  Vptui  Smvicm  of  Summons  Outbids  Countt— Jusisdiotion.— In 
an  action  to  recover  for  services,  where  it  appears  by  the  com- 
plaint and  is  nowhere  denied  that  the  obligation  sued  on  was 
incurred  in  the  township  and  county  where  the  action  was  brought, 
that  the  defendants,  at  the  time  the  obligation  was  incurred,  re* 
sided  in  said  township  and  county,  and  (by  necessary  inference), 
if  they  resided  in  another  county  at  the  time  the  action  was 
brought,  departed  from  said  township  and  county  after  the  obli- 
gation was  incurred,  that  there  was  no  special  or  other  agree- 
ment in  writing  that  the  obligation  was  to  be  performed  in  any 
other  place  than  in  the  township  and  county  where  it  was  incurred, 
under  section  832  of  the  Code  of  Civil  Procedure  the  court  acquired 
jurisdiction  of  the  action,  and  under  section  848  of  the  same  code 
service  of  summons  outside  the  county  in  which  the  action  was 
brought  was  properly  made.     (Boberts  v.  Superior  Court,  714.) 

0.  MonoN  TO  DiBMiBS  Complaint— Etfeot  or. — A  motion  to  dismiss 
a  complaint  on  the  ground  that  the  court  is  without  jurisdiction  of 
the  subject  matter  of  the  action  is  substantially,  or  in  legal  effect, 
a  demurrer  to  the  complaint  on  that  ground,  or  necessarily  calls  for 
relief  which  may  be  demanded  only  by  a  party  to  the  record.     (Id.) 

t.  GsNSEAL  AppsAaANGE — WHAT  OoNSTiTUTis. — In  such  a  caso,  where 
the  defendants  appeared  in  the  action  and  made  a  motion  not  to 
quash  the  summons,  which  was  their  proper  remedy,  but  for  a  dis- 
missal of  the  complaint  on  the  ground  that  the  court  was  without 
jurisdiction  "over  the  persons  of  the  defendants  and  the  subject 
wiatter  of  the  litigation**  their  appearance  was  a  general  appear- 
ance, and  they  thereby  submitted  themselves  to  the  jurisdiction  of 
the  court     (Id.) 
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JUSTICE'S  COUBT  (Continued). 

7.  Appiabanob — Natdbx  of — Bblov  Sought  Oontbolb.— When  a 
partj  appears  and  asks  for  such  relief,  although  ezpresslj  eharaeter- 
ising  his  appearance  as  special,  and  for  the  special  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court  oyer  his  person,  he  as  effectu- 
allj  submits  himself  to  the  jurisdiction  of  the  court  as  though  he 
had  legally  been  served  with  process.  It  is  the  character  of  the 
relief  asked,  and  not  the  intention  of  the  partj  that  it  shall  or 
shall  not  constitute  a  general  appearance,  which  ia  material     (Id.) 

8.  Lack  of  Jubisdiotion  of  Pxb80n — ^Plba  in  ABATSiiXMT.— Pleas 

based  upon  lack  of  jurisdiction  of  the  person  are  in  their  nature 
pleas  in  abatement  and  find  no  special  favor  in  the  law.  Thej 
amount  to  no  more  than  the  declaration  of  the  defendant  that  he 
has  had  actual  notice,  is  actually  in  court  in  a  proper  aetion,  but, 
for  informality  in  the  service  of  process,  is  not  legallj  before  the 
court.  Such  a  plea  is  purely  a  dilatory  one,  and  when  a  defendant 
seeks  to  avail  himself  of  it,  he  must  stand  upon  his  naked  legal 
right  and  seek  nothing  further  from  the  court  than  the  enforce- 
ment of  that  right,  and  if  he  asks  further  relief,  he  waives  the 
irregulaxi^  of  his  summons.     (Id.) 

9.  JusTiGX's  Court  Appeal — Apfibicanos  op  Judombnt  bt  Supibiob 

CouBT  —  BxviEw  OP  Judgment  op  Justice's  Ooubt  ik  Distbigt 
CouBT  OP  Appeal. — A  judgment  of  a  justice's  court  cannot  be  re- 
viewed on  eertiorari  in  the  district'  court  of  appeal,  where  an  appeal 
has  been  taken  from  such  judgment  to  the  superior  court  and  the 
judgment  affirmed.     (Albers  v.  Superior  Court,  772.) 

10.  Appeals  in  Criminal  Aotions — Jubisdiotion  of  Supebiob  Coubxb 

— Gbounds  op  Impeachment. — ^In  view  of  the  fact  that  the  law 
authorizes  appeals  to  the  superior  courts  in  criminal  cases  of  which 
the  justices'  and  police  courts  are  by  law  invested  with  jurisdiction, 
fhe  only  ground  upon  which  the  jurisdiction  of  the  superior  eonrt 
may  legally  be  impeached  and  denied  in  any  such  case  is  either  tliat 
the  case  is  one  of  which  the  justices'  courts  have  no  jurisdiction, 
and  in  which,  therefore,  they  have  no  power  or  authority  to  enter 
a  valid  or  any  judgment,  or  that  the  justice's  court,  while  having 
juriadiction  of  tiie  offense,  in  some  way  acted  beyond  its  jurisdic- 
tion in  entering  its  judgment,  or  that  the  superior  court  had  failed 
to  acquire  jurisdiction  of  the  appeal  because,  in  taking  the  appeal 
or  attempting  to  do  so,  there  had  been  a  failure  to  observe  some 
vital  and  necessary  rule  of  practice  or  procedure  in  the  matter  of 
taking  appeals  to  such  courts.    (Id.) 

11.  Amendment   op   CbMPLAiNT— Addition   of  Simond   Oount— Pik>- 

cbedings  in  Justice's  Coubt  —  Jubisdigtion  op  Appeal.  —  The 
superior  court  is  not  without  jurisdiction  to  hear  and  determine  an 
appeal  taken  from  a  judgment  of  a  justice's  court  convicting  a  de- 
fendant of  violating  the  state  law  making  it  a  misdemeanor  to 
drive  an  automobile  over  a  highway  in  excess  of  the  speed  pi#- 
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■eribed  bj  law,  by  reason  of  tbe  faet  that  tha  Jnatiea't  eonrt  fa&- 
properly  allowed  the  dismissal  of  two  eomplaints  for  the  pnrpoee 
of  amending  the  same,  and  that  the  eomplaint  upon  which  the  de- 
fendant was  conyieted  was  faulty,  because  it  stated  the  offense  in 
two  separate  and  distinct  eoants.  (Id.) 
It.  Failubs  to  Bring  Action  to  Tbial  Within  Sixty  Days — Jubu- 
DicnoN  or  Justices'  Goubts  —  Gonbtbuotion  or  Codb.  —  Jurisdic- 
tion of  a  justice's  court  of  such  an  offense  is  not  lost  by  reason  of 
the  failure  to  bring  the  ease  to  trial  within  sixty  days  after  the 
flHng  of  the  original  eomplaint,  as  section  1382  of  the  Penal  Code, 
providing  for  the  dismissal  of  criminal  actions  not  brought  to  trial 
within  sixty  days  after  the  filing  of  the  indictment  or  information, 
has  no  application  to  the  trial  of  low-grade  misdemeanon  eognizable 
in  justices'  and  police  eonrti.    (Id.) 

See  Appeal,  !»  5,  8. 

JUTENILB  OOUBT. 

Jutbnilb  Coubt  Law  —  Jubisdiotion  —  CbNSTmmoNAL  Law^ — Under 
the  terms  of  the  Juvenile  Act,  as  its  text  stood  both  in  the  year 
1909  (Stats.  1909,  p.  213)  and  as  amended  in  1915  (Stats.  1915, 
p.  1225),  the  juvenile  court  is  given  jurisdiction  over  all  "persons" 
under  the  age  of  twenty-one  years,  irrespective  of  their  minority; 
and  there  is  no  constitutional  restriction  which  deprives  the  legisla- 
ture of  the  right  to  confer  jurisdiction  upon  the  juvenile  court  in 
the  manner  and  form  deteribed  by  the  act.     (In  rt  Willis,  IBS.) 

KIDNAPING.    See  Criminal  Law,  92r-S4. 

LANDLOBD  AND  TENANT.    See  Taxation,  L 

LABCBNY.    See  Criminal  Law,  35-47. 

LEASE.    8e«  Guaranty,  6-11;  Speeiile  PerfonnaMa. 

LIBEL. 

1.  Publication  Congbbmino  Ditobcb  Action— AcotrsATioN  or  "Ay- 
fiNiTT" — Pleading  —  SurnoiSNcr  of  Complaint. — A  eomplaint 
in  an  action  for  libel  based  upon  the  publication  of  an  article  in 
a  newspaper  having  reference  to  a  divorce  action,  which  aUeges 
that  it  waa  stated  in  such  article  that  the  husband  in  his  eomplaint 
in  such  action  accused  his  wife  of  having  two  affinities,  of  which 
the  plaintiff  was  one,  and  which  statement  is  alleged  to  be  false, 
states  a  cause  of  action,  and  is  not  a  fair  and  true  report,  without 
malice,  ef  a  judicial  proceeding.  (Biley  ▼.  Evening  Post  Pnb.  (3o., 
294.) 
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LIBEL  (Continiied). 
Z.  Plba  or  PirriLiOB— DXHURUEE.— Li  Aetiona  for  libel  the  plea  of 
privilege  is  defeneive  matter  which  eannot  be  raised  on  demurrer 
unless  the  complaint  aifirmatiTely  showv  that  the  report  complained 
of  as  libeloas  is  a  fair  and  true  reporti  without  malice,  of  4  jn- 
dieial  proceeding.    (Id.) 

See  Criminal  Law,  48. 
UEN.    See  Lodging-houee;  Mechanics'  Liens;  Mortgage;  Street  Aisast 

LIFE  ESTATB.    See  Deed,  6-^^ 

LIMITATION  OF  ACTIONa    See  Statute  of  limitatloBi. 

LIS  PENDENS.    See  Deed,  5. 

LOCAL  OPTION.    See  Election;  Intoxicating  Liquora. 

LODGING-HOUSB. 
1.  What  Constitutbi. — ^Where  a  house  is  under  the  direct  control 
and  supervision  of  the  owners,  rooms  are  furnished  and  attended 
to  bj  them,  and  they  or  their  servants  retain  the  keys  thereto,  a 
person  renting  such  a  room  makes  himself  a  lodger  and  not  ft 
tenant,  and  the  owners  are  lodging-house  keepers,  within  the  mean- 
ing of  section  1861  of  the  Civil  Code,  ^ving  such  a  person  a  lien 
as  security  for  unpaid  rent.  (Fox  ▼.  Windemere  Hotel  Apartment 
Oo.,  162.) 
1.  Claim  and  Dkutibt — Tbunk  and  Contents  Hxu>  pob  Unpaid 
Bint  —  Txndib  —  Material  Issue  —  Findings. — In  an  action  of 
claim  and  delivery  to  recover  a  certain  trunk  and  its  contents  by  one 
claiming  to  be  the  owner,  in  which  action  defendants  claim  a  Uen 
under  section  1861  of  the  Civil  Code  to  secure  unpaid  rent,  whether 
or  not  a  legal  tender  of  the  amount  alleged  to  be  due  was  made, 
it  a  material  issue  upon  which  a  finding  should  be  made.     (Id.) 

LOS  ANGELES^  COUNTY  OF.    See  FenMs;  Office  and  Officei%  t. 

MANDAMUS.    See  Costs;  T^ixation,  8-4 

MAP.    See  Broker,  S-«. 

MABBIED  WOMEN.    See  Hnsband  and  WlfSe;  PsrtSes. 

MASTER  AND  SEBYANT.    See  Negligenee,  1$-17,  19,  82-34;  Wo«i- 
men's  Com{)ensation  Aet» 
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MATHEM.    See  Crimiiua  Law,  4»-<{l. 

MEASUBE  OF  DAMAGEa    See  Damages. 

MECHANICS'  LIENS. 
1.  Building  Contract — Abandonment  it  CoNTRAcroit— Amount  Ap- 

PUCABLB   TO   LiXNS — BULE   T&IOK  TO   CODB   AMENDMENT. — ^Where   a 

Irailding  contract  had  been  abandoned  bj  the  contractor  prior  to 
completion  of  the  work,  the  portion  of  the  contract  price  applicable 
to  the  liens  of  other  persons  than  the  contractor  was,  prior  to  the 
repeal  of  section  1200  of  the  Code  of  Civil  Procedure  in  the  jear 
1911,  the  difference  between  payments  made  to  the  contractor  and 
the  value  of  the  work  and  materials  done  and  furnished  at  the 
time  of  such  abandonment,  including  materials  then  actuaDy  de- 
livered on  the  ground,  "estimated  as  near  as  may  be  by  the  stand- 
ard of  the  whole  contract  price,"  and  not  by  the  actual  value  of 
■ueh  work  and  materials.  (Olson-Mahoney  Lumber  Co.  v.  Dunne 
Investment  Co.,  832.) 

t.  Time  op  Filing  Lien — Cessation  or  Labor— Pleading  and  Evi- 
DSNCE. — ^Where  in  an  action  for  the  foreclosure  of  a  mechanic's  lien, 
it  is  alleged  in  the  complaint  that  there  had  been  a  cessation  of 
labor  for  a  period  of  thirty  days,  which,  if  true,  would  have  shown 
that  the  lien  was  filed  too  late,  and  it  appears  from  the  evidence 
introduced  without  objection,  and  the  admissions  of  the  answer  to 
the  complaint  that  there  had  not  been  such  a  cessation,  and  also  that 
BO  notice  of  cessation  had  ever  been  filed  of  record,  the  averment 
of  the  complaint  may  be  disregarded  and  the  finding  of  the  court 
upon  the  evidence  accepted.     (Id.) 

8.  Pleading — Omission  to  Allege  Terms  of  Conteaot — Evidence  of 
Lien — ^Effeot  or. — An  objection  that  the  complaint  in  an  action  to 
foreclose  a  mechanic's  lien  failed  to  allege  that  the  lien  contained 
a  statement  of  the  terms,  time  given,  and  conditions  of  the  con- 
tract, cannot  be  considered  on  an  appeal  from  the  judgment,  where 
BO  demurrer  wss  interposed  to  the  complaint  and  the  lien,  which  con- 
tained such  etatement,  was  admitted  in  evidence  without  objection. 
(Id.) 

i.  Complaint  and  Lien — ^Lagk  op  Variance. — There  it  bo  variance 
between  the  complaint  in  an  action  to  foreclose  a  mechanic's  lien 
and  the  lien  itself,  sufficient  to  justify  a  reversal  of  the  judgment, 
where  it  is  alleged  in  the  complaint  that  the  contractors  agreed  to 
''pay  the  plaintiff  the  reasonable  value  of  the  material  [lumber  and 
mill  work]  in  cash  and  upon  delivery,"  and  the  lien  recited  that 
the  agreement  was  that  the  materials  were  to  be  paid  for  upon 
delivery  in  accordance  with  the  prices  carried  out  against  the  various 
items,  and  that  the  materials  were  of  the  reasonable  value  as  in 
the  Botiee  set  forth.    (Id.) 
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MECHANICS'  LIEKS  (Contbiaed). 

C  LuMBiB  Used  roB  "Conobbtk  Forms**— Bioht  io  Lmr.— Lnmbtf 
fornislied  to  be  used  for  ''conereto  forms"  which  did  not  enter  into 
or  become  a  part  of  the  building,  it  lienable,  where  it  hi  shown  that 
the  building  conld  not  have  been  erected  without  the  use  of  lumber 
made  into  such  forms  into  which  the  concrete  was  poured,  there  to 
remain  until  thoroughlj  *^t"  for  fifteen  or  twenty  days.    (Id.) 

C  Cessation  of  Work  and  Completion  or  BuiLDiNa — Contradictory 
Ayermxnts — ^Effect  of  Answer. — Contradictory  ayerments  in  or 
statements  not  true  In  the  complaint,  as  to  cessation  of  work  and 
completion  thereof  by  the  contractor,  when  at  Tariance  with  the  find* 
lags,  are  not  fatal  to  recovery,  where  the  answer  cures  the  contra- 
dietion  of  misstatements,  and  the  findings  are  as  alleged  im  the 
answer  and  supported  by  uncontradicted  ovidence.     (Id.) 

7.  Order  Oonsoudatino  Actions  —  Effect  upon  Defectivb  Plei»* 
iNOS.~»Whero  actions  for  the  foreclosure  of  mechanic's  liens  axo  con- 
solidated, the  effect  of  the  order  of  consolidation  is  to  units  ths 
causes  of  action  so  as  to  constitute  one  cause  of  action  and  oas 
pleading,  and  the  allegations  in  one  complaint  will  remsdj  dsfssis 
and  supply  omissions  in  another.     (Id.) 

MEDICAL  ACT.    See  Physician  and  SnxgSOB. 

MINOBa    See  Infants. 

laBTAKB.    Sss  Insurance^  19» 

MOBTOAGB. 

1.  Mortgage  on  Growing  Crops— Dxutert  to  Packing  AsaooiAffnii-^ 
Violation  of  Aoresmen^t— Lien  not  Lost. — The  lien  of  a  sMrtgafS 
on  a  crop  of  grapes  is  not  lost  by  the  delivery  of  ths  crop  ts  a  paek- 
ing-house  for  marketing  by  the  mortgagor  in  his  own  name  in  viola- 
tion of  an  agreement  between  the  mortgagor  and  mortgagee  that  ths 
crop  should  be  delivered  in  the  name  of  the  mortgagee,  as  under  sock 
an  agreement  the  mortgagor  is  constituted  the  agent  of  ths  mor^ 
gages.     (Crosby  v.  Fresno  Fruit  Growers'  Co.,  808.) 

iL  Removal  of  Crop  Independent  of  Agreement— Lun  not  Los1^-^ 
Status  of  Consignee  of  Mortgagor. — ^The  lien  of  a  mortgage  on  a 
growing  crop  is  not  lost  by  the  wrongful  removal  of  ths  erop  from 
the  land,  independent  of  any  agreement,  and  such  lien  still  exists 
against  the  consignee  of  the  mortgagor,  unless  he  can  cloths  himself 
with  the  charaete?  of  an  innocent  purchaser  for  value.     (Id.) 

8.  Bbcovert  of  Proceeds  of  Crop— Pleading — Exeootion  qv  Moa»- 
•AGE— Denial  upon  Information  and  Belief. — In  an  action  by  ths 
mortgagee  against  the  consignee  of  the  mortgagor  to  recover  ths  pro- 
sssds  of  such  crop,  a  denial  upon  information  and  belisf  of  ths  sb»> 
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entioB  of  the  mortgage  euffieientlj  nisei  tlie  iaeney  Botwithtftaading 
tlie  defendant  had  eonstrnctiye  notiee  of  ite  recordation.     (Id.) 

i.  FOBEGLOBTTRB    OF   M0ST0▲01^— FaLSX    BXPBXSXNTATIONS — EVIDXNCB-^ 

AOENOY. — ^Ib  bb  action  to  foreclose  a  mortgage  securing  three  prom- 
iisorj  notes  ^yen  as  part  consideration  on  bb  agreemeat  for  the 
exchange  of  lands,  where  the  defendants  pleaded  that  thej  were 
indneed  t6  execute  the  notes  and  mortgage  by  false  representations 
BMde  to  them  hj  a  partjr  negotiating  the  exchange,  evidence  as  to 
the  alleged  fraud  was  inadmissible  in  the  absence  of  a  foundation 
showing  that  the  relation  of  principal  and  agent  existed  between 
plaintiff's  assignor  and  the  one  claimed  to  have  made  the  false 
representations^  or,  in  support  of  the  theory  of  ratification,  that  the 
plaintiff's  assignor  accepted  the  fruits  of  the  transaction  with 
knowledge  of  these  material  facts.  The  mere  acceptance  of  the 
frnits  of  the  transaetion  does  not  constitute  ratification,  nor  is  such 
aeeeptanee,  standing  alone,  any  evidence  of  ratification.  (Huffman 
T.  Kuapp,  759.) 
See  CrimiBal  Law,  <5-42. 

MUKIC^IPAL  OOBPOBATIONa 

1.  Bepial  of  Liquob  Obdinangb— Fujno  of  Bkfebindxtic  FtoinoK-^ 

8T78PEN8ION  OF  ObDINANCS— OONBTBUGTION  OF  SAN  DiBGO  CHABTBE. — 

Ab  ordinance  of  the  city  of  San  Diego  repealing  an  ordinance  making 
H  unlawful  for  any  person  to  engage  in  retailing  intoxicating  liquors 
outside  of  a  designated  portion  of  the  city  Is  suspended  under  the 
charter  provisions  of  such  city  by  the  filing  of  a  referendum  petition 
against  the  repealing  ordinance  within  thirty  days  after  its  passage. 
(Bigdon  V.  Conunon  Council  of  City  of  San  Diego,  107.) 

2.  Ebsolution  Awaboino  Liquob  Ligensb— <2uAsi-juDiaAL  FuNonoii. 
Under  the  charter  of  the  city  of  San  Diego,  a  resolution  of  the 
eommon  council  awarding  a  liquor  license  is  a  gikui- judicial  pro- 
eeeding,  and  therefore  reviewable  on  certiorari,    (Id.) 

i.  Liquob  Obdinanobs — ^Bbpbal  bt  Impijoation. — ^A  municipal  ordi- 
nance  adopted  for  the  direct  purpose  of  marking  out  the  bound- 
aries of  the  sone  outside  of  which  there  should  be  no  retail  liquor 
establishments  allowed,  is  not  repealed  by  implication  by  the  adop- 
tion of  BB  ordinance  which,  in  its  plain  import,  was  designed  to 
Mgnlate  the  granting  of  licenses  within  the  lone  where  liquor- 
dealing  establishments  were  permitted.      (Id.) 

4  ClTT  OF  0AXLAN1>— AWAED  OF  CONTBAOT  FOE  JAIL  IN  CiTT  HaLL— DlS- 
GBBnON    OF    CiTT    COXTNCIL— OONBTBUOTION    OF    CHABTEB. — The    dty 

eouneQ  of  the  city  of  Oakland,  under  the  provisions  of  sections  126 
and  130  of  its  charter,  has  a  discretion  in  awarding  a  contract  for 
the  eonstmction  of  a  jail  in  its  city  hall  to  the  "lowest  responsible 
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bidder,^  to  consider  the  quaiity  of  the  respective  loekiag  derieei 
upon  which  the  varions  bids  were  predicated,  and  is  not  required  to 
award  the  contract  to  the  lowest  responsible  bidder  subject  to  the 
•alj  limitation  that  such  bidder  shall  not  have  been  "delinquent 
or  unfaithful  in  anj  former  contract  with  the  city."  (West  t.  C&tj 
of  Oakland,  556.) 
i.  MsiLNiNG  OF  Tebm  "Lowxst  Besponsibub  Biddeb"— BisGBxnoN  or 
CoTTNOiL. — ^The  term  'lowest  responsible  bidder"  means  the  lowest 
bidder  whose  offer  best  responds  in  quality,  fitness,  and  capacity 
to  the  particular  requirements  of  the  proposed  work;  and,  where 
bj  the  use  of  these  terms  the  council  has  been  invested  with  dis- 
cretionary powers  as  to  which  is  the  lowest  responsible  bidder,  hav- 
ing regard  to  the  quality  and  adaptability  of  the  material  or  ar- 
tide  to  the  particular  requirements  of  its  use,  such  discretion  will 
not  be  interfered  with  by  the  courts  in  the  absence  of  direet  aver- 
ments and  proof  of  fraud.     (Id.) 

6L  InVBSTIGATION    of    jAIL-LOOKINa    DSVICBS  —  GO^PERATION    OF    UlT- 

auoGBSSFUL  Bidder — ^L^gk  of  Axtthobftt  of  Council  not  Subjeot 
to  Question. — ^An  unsuccessful  bidder  for  the  installing  and  fur* 
nishing  of  a  jail  in  a  eitj  hall  cannot  complain  that  the  municipal 
board  had  no  authority  to  make  investigations  into  the  merits  of 
the  locking  devices  submitted  by  the  various  bidders  on  the  ground 
that  the  plans  and  specifications  did  not  call  for  or  require  the 
submission  of  models  of  devices,  nor  provide  for  comparison  of 
the  respective  devices,  where  such  bidder  co-operated  with  the  board 
in  making  such  comparisons  and  investigations  to  the  extent  of  ex- 
hibiting before  the  board  a  working  model  of  its  particular  device, 
and  of  suggesting  the  names  of  cities  where  experts  might  observe 
Jails  where  such  device  was  in  actual  operation.     (Id.) 

T*  AwABD  OF  Bid — SPEOino  Finding  not  Bequibed.— It  is  not  neeea- 
sary  for  a  municipal  board  in  making  a  record  of  its  action  in  the 
rejection  of  bids  to  also  make  an  entry  of  its  reason  for  so  doing, 
but  the  real  reason  may  be  shown  upon  the  trial  of  the  caae  involv- 
ing the  integrity  and  action  of  the  board.     (Id.) 

t.  Municipalities — Oontbol  of  Btseets— PEBiara  fob  Moving  Buili>- 
iNoa— Yaliditt  of  Obdinancb. — ^The  city  of  Alameda  by  its  char- 
ter is  given  authority  as  a  municipal  corporation  to  ^'manage  and 
eontrol  the  streets,  roads  and  highways,  and  to  permit,  regulatie  or 
prohibit  the  placing  of  obstructions  thereon,  and  to  ordain,  make  and 
enforce  within  the  limits  of  the  city  all  necessary  police,  sanitary 
and  other  laws  and  regulations  (Btats.  1906-7,  p.  1059;  Orast, 
art.  XI,  sec.  8)";  and  under  this  grant  of  power  the  city  has  the 
fight  to  pass  an  ordinance  providing  for  the  issuance  of  a  permit 
to  move  a  building  over  the  streets  of  the  eity  upon  written  appU- 
eation  showing  the  consent  of  certain  property  owners,  the  filing 
of  a  bond,  and  the  character  of  building  to  be  removed,  and  pro- 
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Ubiting  inch  removal  in  the  absence  of  tbe  zeqnired  perminion. 
(Robinson  ▼.  Otis,  769.) 
••  DiscBxrxoN  IN  Gbantinq  oe  Refusino  Pouot.  — The  gOYerning 
body  of  a  municipality  has  a  eertain  discretion  in  the  granting  or 
refusing  of  a  permit  for  the  moving  of  a  building  over  the  streets, 
and  its  eonclusion  on  the  subject,  in  the  absence  of  fraud  or  cir- 
cumstances disclosing  a  manifest  abuse  of  such  discretion,  is  con- 
elusive  and  not  open  to  question  bj  the  courts.     (Id.) 

See  Certiorari;  County;  Election,  6;  Irrigation  District;  Negli- 
gence, 19;   Office  and  Officers;  Street  Assessment 

MURDER  AND  MANSLAUCHTEB.    See  CMminal  Law,  62-eOL 

NBGLIGENCni 

1.  AonoN  FOB  Loss  OF  Sight  of  Et»— Evidence. — ^In  an  action  for 
damages  for  the  loss  of  the  sight  of  an  eye  caused  by  the  pene- 
tration of  a  chip  of  sted,  through  the  alleged  negligence  of  the 
defendant,  it  was  not  prejudicial  error  to  refuse  to  allow,  upon 
eross-ezamination  of  an  oculist,  who  had  attended  the  plaintiff 
for  several  weeks  and  was  testifying  upon  his  behalf,  questions 
as  to  whether  the  injury  would  interfere  with  the  labor  activity 
of  an  ordinary  laboring  man,  or  would  interfere  with  his  work 
as  a  factory  man,  or  such  work  as  plaintiff  was  doing,  chipping 
steel  with  a  sledge-hammer,  or  whether  plaintiff  would  be  able  to 
see  a  chart  used  by  the  optician  with  figures  upon  it,  where  the 
witness  had  testified  that  he  had  made  physical  tests  of  the  plain- 
tiff, but  not  with  these  charts,  and  he  had  told  the  jury  what 
tests  he  had  made  and  the  extent  of  the  injuries — the  jury  then 
being  in  as  good  position  as  the  witness  to  know  to  what  extent 
the  injury  to  the  plaintiff's  eye  impaired  his  ability  to  earn  a 
livelihood.     (Coelho  v.  Judson  Mfg.  Co.,  39.) 

8.  Omission  to  Find  in  Express  Terms  —  Suffioisnot  of« — In  an 
action  to  recover  damages  for  personal  injuries  based  on  negli- 
gence, the  omission  to  find  in  express  terms  that  the  defendant 
was  negligent  will  not  defeat  the  judgment,  if  the  facts  found  show 
an  omission  of  duty  with  a  resultant  injury.  (Cooley  v.  Brunswig 
Drug  Co.,  58.) 

8.  Finding  of  Jury — ^Whbn  Conclusive. — Negligence  is  a  relative 
term  depending  upon  inferences  to  be  drawn  from  many  facts  and 
circumstances  which  it  is  the  province  of  the  jury  to  draw  in  each 
particular  case,  and  when  they  do  so  find  upon  facts  as  to  which 
reasonable  minds  might  differ  in  the  conclusion  reached,  their 
decision  is  not  subject  to  review  on  appeal.     (Id.) 

4.  Injuries  to  Drug  Clerk — Judgment  Supported  by  Findings. — In 
an  action  for  damages  for  personal  injuries  sustained  by  a  rtesiving 
to  OftL  ▲pp.->54 
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clerk  of  a  wholesale  drug  company  from  coming  riolentlj  In  contael 
with  a  dosed  fire-door  while  rapidly  ascending  a  vtairwaj  In  the 
building  of  the  defendant,  it  cannot  be  said,  as  a  matter  of  law, 
that  the  findings  do  not  sapport  the  judgment  in  favor  of  the 
plaintiff,  on  the  theory  that  the  plaintiff  was  himself  negligent  in 
failing  to  look  np  and  see  whether  the  door  was  open  or  closed, 
where  it  is  shown  by  the  evidence  that  he,  in  the  discharge  of  the 
duties  of  his  employment,  need  soch  stairway  many  times  a  day, 
and  that  he  had  been  doing  so  for  a  period  of  scTczal  years,  and 
that  the  door  had  never  before,  to  his  knowledge,  been  closed  during 
bnsinesB  hours.     (Id.) 

•i  Injubt  to  Person  on  SmswALK— Fall  ov  Paintb's  Tustlb— 
liiABiLiTT  OF  OwNEB  OF  BuiLDiNO. — ^Thc  owner  of  a  building 
In  course  of  construction  is  liable  in  damages  for  injuries  received 
bj  a  perAon  standing  on  the  sidewalk  in  front  of,  and  several 
feet  distant  from,  the  line  of  the  building  from  the  falUng  upon 
him  of  a  painter's  trestle  while  the  trestle  was  being  moved  b7 
several  men  who  were  delegated  for  that  purpose  by  the  con- 
tractor doing  the  general  work  of  the  building,  where,  under  the 
terms  of  the  contract  between  the  painter  and  the  owner,  the  latter 
was  not  only  to  provide  the  trestles,  but  to  take  care  of  the  moving 
thereof,  and  it  is  not  shown  that  the  persons  who  moved  the  trestle 
were,  as  to  such  owner,  independent  contractors.  (Gordon  v.  Bob- 
erts,  76.) 

6L  Evidence  —  Filling  of  Tbbstub  —  Pbima  Facie  Gase  of  Neou- 
GSNCE. — In  an  action  to  recover  damages  for  such  injuries  it  is 
not  necessary  that  the  particular  act,  thing,  or  motion  which  caused 
the  trestle  to  fall  should  be  illustrated  by  direct  evidence,  as  the 
mere  fact  of  the  falling  of  the  trestle  upon  the  plaintiff  makes 
a  prima  facie  case  of  negligence  on  the  part  of  the  person  er 
persons  responsible  for  the  falling  thereof.     (Id.) 

7.  Evidence  ~- Municipal  Obdinance  —  Babbigade  Oveb  Sidewalk^— 
In  such  an  action  it  is  not  error  to  admit  in  evidence  an  ordinanee 
of  the  municipality  which  required  that  a  barricade  be  erected  with' 
a  canopy  over  the  sidewalk  where  building  work  was  in  progrsM 
(Id.) 

8.  Destbuction  of  Automobile  bt  Fibb— Suffigienct  of  Evidbnob. — 

In  this  action  for  damages  for  the  destruction  of  an  automobile 
by  fire,  through  the  defendant's  negligence,  while  on  storage  In 
a  warehouse  located  along  the  line  of  and  adjacent  to  the 
right  of  way  and  railroad  tracks  of  the  defendant,  it  is  held  that 
the  undisputed  facts  were  sufficient  to  give  rise  to  an  inference  of 
negligence  on  the  part  of  the  defendant's  employees  in  not  property 
extinguishing  the  fires  which  they  had  set  along  such  right  of  wi^ 
Ib  the  vicinity  of  the  warehouse  to  burn  off  the  grass,  and  that  i 
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facts  were  also  sufficient  te  justify  the  finding  tluit  the  ilie  in 
question  came  from  the  defendant* s  tracks  and  was  the  result  of  the 
negligent  acts  of  its  employees.  (St  Paul  Fire  and  Marine  laa.  Oo. 
▼.  Southern  Pacific  Co.,  liO.) 
0.  Evidbnob-^Obigin  of  Fibb— Opinion  ov  Fob  Ghuf. — In  such  an 
action  it  is  error  to  permit  the  chief  of  the  fire  department  to  give 
his  opinion  as  an  expert  witness  respecting  the  origin  of  the  fire, 
as  such  question  is  one  for  the  court  or  jurji  but  the  admission  of 
•neh  evidence  is  not  prejudicially  erroneous  where  the  facts  upon 
which  the  opinion  was  based  had  already  been  presented  in  oTidence. 
(Id.) 

10.  Damaqh  to  Motob  Tbuok  —  Ck)LLi8iON  With  Autoicobilb — En- 
DXNGB  —  Pbozimatb  G^usb  ov  Injubt.^-Id  this  action  for  dam- 
ages to  a  motor  truck  from  a  collision  with  an  automobile  driven 
by  one  of  the  defendants,  while  the  latter  was  attempting  to  pass 
the  former  upon  a  city  street,  it  is  held,  under  the  evidence,  that 
the  proximate  and  effective  cause  of  the  collision  was  the  violation 
by  the  defendant  of  the  provision  of  the  street  ordinance  requiring 
the  driver  of  any  vehicle,  in  overtaking  and  passing  any  other 
vehicle,  to  pass  to  the  left,  and  not  to  drive  to  the  right  until  clear 
of  such  vehicle,  and  not  the  violation  by  the  plaintiff  of  the  pro- 
vision of  the  ordinance  requiring  the  driver  of  any  vehicle  to  keep 
as  close  to  the  right-hand  curb  as  possible  on  all  occasions.  (House 
▼.  Fiy,  157.) 

ih  Liabilitt  of  Minob  fob  TObt.— a  minor  is  dvilly  liable  for  a  wrong 
done  by  him.     (Id.) 

Ifi.  Kbouqbncb  of  Chauffeur— Lubiltft  of  Owneb. — The  owner  of 
the  automobile  is  liable  for  the  negligence  of  the  chauffeur,  not- 
withstanding the  latter  was,  at  the  time  of  such  collision,  driving 
the  car  in  violation  of  instructions  of  the  owner  to  wait  for  further 
orders  before  proceeding  on  the  trip,  where  it  appears  that  such 
driver  was,  at  such  time,  on  his  way  to  a  telephone  to  obtain  such 
instructions.     (Id.) 

18.  Uabtbb  and  Sbbvant— Disbboabd  of  Instbuotionb— Whbn  Mabteb 
Liable. — ^Where  the  servant  acts  within  the  general  scope  of  his 
authority,  notwithstanding  the  fact  that  he  may  be  disregarding 
the  directions  of  the  employer,  the  latter  may  be  held  liable.     (Id.) 

14  Imjubt  to  Bailqb  fbom  Dangebous  Heaving  Linb  —  Liabiutt 
OF  Owneb  of  Yesseu — ^The  owner  of  a  vessel  is  liable  in  dam- 
ages for  personal  injuries  received  by  a  sailor  employed  on  the 
vessel  from  being  struck  by  the  sharp  point  of  a  steel  spike 
in  the  end  of  a  heaving  line  which  was  thrown  ashore  to  him  for 
the  purpose  of  mooring  the  vessel,  where  it  is  shown  that  such  line 
was  not  made  up  according  to  custom  by  the  members  of  the  crew 
inm  larger  coils  of  rope  supplied  to  them  for  that  purpose,  but  was 
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one  fnrnitlied  bj  th«  owner  to  ike  plaiatiir  and  his  fenow-emplojeee 
at  tke  time  tbej  entered  its  serriee.  (Andersoa  t.  MoBtieeDs 
Steamsliip  Co.,  896.) 

16.  Master  amd  8n;?ANT— Dutt  to  Fobiiish  Safs  Appuangis.— It  is 
the  duty  of  the  employer  to  furnish  reasonably  safe  and  suitable 
appUanees  for  the  use  of  his  eaplojees  in  the  partienlar  serriee  in 
which  thej  are  engaged,  and  to  keep  sneh  appliances  in  a  reasonable 
state  of  repair.     (Id.) 

16.  Danob  of  Bmpldtmxnt  mot  Absuicxd. — la  an  action  to  reeoter 

damages  for  such  injuries  it  cannot  be  contended  that  the  plaintiff 
assumed  the  risk  incident  to  the  appliance,  where  it  is  shown  that  the 
nature  of  its  defect  and  danger  of  its  nse  were  not  obvious,  and  that 
the  plaintiff  had  never  in  fact  been  called  upon  to  perform  the  par- 
ticular dntj  which  either  required  the  use  bj  himself,  or  exposed  him 
to  the  danger  inddent  to  the  use  bj  others,  of  the  heaving  line. 
(M.) 

17.  DisooYBT  OP  DmnoTB — Status  of  Sesvant. — A  servant  is  not  re- 

qoired  to  use  anj  degree  of  care  or  diligence  to  discover  defects  in 
an  apparatus  which  are  not  obvious,  and  he  win  be  held  to  have  as- 
somed  the  risk  onlj  where  he  knew,  and  will  be  held  to  have  known 
enty  when  the  defect  was  eo  obvious  that  he  must  have  known  or 
simply  refused  to  open  his  ^jes  and  lee,  or  when  he  was  put  upon 
inquiry  by  some  discovery  or  suggestion  of  danger  which  was  gross 
negligenee  for  Urn  to  negtoet    (Id.) 

18.  AnsMPt  fo  Boa»  MoToro  Teaih— OoHmsimttT  NsouoBircBi.-* 
Ois  who  attompts  te  board  an  electric  car  while  it  is  moving 
at  the  rate  of  nino  to  ten  miles  per  hour,  is  guilty  of  contribntoiy 
negUgenee  which  wHl  defeat  a  recovery  of  damages  for  injuries 
reeelfod  by  him,  even  though  the  defendant  is  guilty  of  negligenee 
in  the  operation  of  the  train.  ((Hskill  v.  Pacific  Electric  Bj.  Ob., 
6M.) 

19.  Dbath  op  liABoasB  IN  Seweb  Tebnoh  —  Danoebous  Plaob  to 
WoKK  —  Lack  op  Wabnino  —  Liabiutt  op  Municxpautt. — ^A  mu- 
nicipal corporation  is  liable  in  damages  for  the  death  of  a 
laborer  resulting  from  injuries  received  while  working  in  a  sewer 
trench  being  constructed  by  such  corporation,  where  he  was  ordered 
1^  the  agent  of  the  corporation  to  go  into  the  trench  and  shovel 
dirt  around  a  manhole  being  therein  constructed  after  the  bracing 
and  cribbing  at  the  place  where  he  was  directed  to  work  had  been 
previously  removed,  leaving  the  walls  of  the  trench  without  rap- 
port, and  no  special  warning  given  him  of  the  danger  from  caving 
in  of  the  excavation.     (Porterfidd  v.  City  of  Modesto,  598.) 

SO.  Pebsonal   Injubies — Impanelmbnt  op   Jubt — Rbfebence   to  Iir- 

SUBAMCE  OF  DEFENDANT  AGAINST  LoSS  —  CONDUCT  NOT  PbEJO- 
BKBAIf— 8UBSE<)UENT    EVIDENCE    OP    FACT. — In    an    action    for    dam- 
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agtt  for  ponoiiAl  injuriet,  the  defendant  ii  not  pr^Jadiead  hj  tho 
eondnet  of  couniel  for  the  plaintiff  daring  the  proeeedingi  for  the 
impanelment  of  the  Jury  in  getting  before  them  the  f aet  that  the 
defendant  wae  indemniiled  against  loss  by  a  inretj  eompanj,  where 
dwing  a  later  stage  of  the  trial  the  faet  was  permitted  to  go  before 
the  Jury  in  the  form  of  eridenee  without  objection  from  one  of 
the  defendant's  own  witnesses.  (Do  Lieve  ▼•  Goldberg,  Bowea  h  Go., 
6U.) 

SI*  Daicaou — JjOBB  or  Monet  Paid  on  Lot« — In  an  aetion  for  damages 
for  personal  injuries,  the  plaintiff  cannot  reeover  as  speeial  damages 
the  amonnt  of  the  installments  paid  bj  her  on  a  piece  of  real  prop- 
ertj,  whieh  she  had  lost  bj  reason  of  her  inability  to  keep  np  the 
pftyments  in  eonsequenoe  of  soeh  injuries.     (Id.) 

St.  Unloading  of  Stbkl  SHArriNo  vaoic  Fbxiqbt-oab — Mrhod  or 

BBMOTAL  —  GABKIASSNI8S  OF  FOBKMAN  —  FAILUBX  TO  OlTX  WABN- 

nrg  AS  TO  Intentions. — ^A  railroad  company  is  liable  in  dam- 
ages for  persona]  injuries  reeeiTed  by  an  employee  of  a  traction 
company,  who  had  been  loaned  to  it  for  the  purpose  of  assisting 
Its  section  foreman  in  unloading  a  heavy  and  unwieldy  steel  shaft- 
ing from  a  freight-«ar  to  the  station  platform,  where  such  injuries 
w«rs  occasioned  by  the  act  of  the  foreman  in  raising  the  shafting  on 
to  the  steel  apron  connecting  the  ear  door  with  the  platform,  which 
caused  the  shafting  to  slide  and  faH,  without  ilrst  giving  the  plain- 
tiff or  any  of  his  assistnnts  notice  of  his  intentions  so  to  do.  (Fonts 
▼.  Southern  Paciiic  Co.,  683.) 

tt.  EvDENCB — PBOPsa  ICktbod  of  Unloading  ~- Opinion  of  Ezpni- 
BfCBD  Dbatman* — In  an  action  for  damages  for  such  injuries,  the 
•pinion  of  an  experienced  drayman  accustomed  to  handling  heavy 
and  cumbrous  materials  of  all  kinds  is  admissible  as  to  the  proper 
•r  more  skillful  way  of  removing  such  shafting.     (Id.) 

S4.  Bum  AND  Mkhods  of  Wokk— Butt  of  Master— Pbofbb  Instsdo- 
«I0N« — ^In  such  an  action  an  Instruction  is  not  inapplicable  that  it 
Is  the  duty  ef  the  msster  to  exercise  reasonable  and  ordinary  care 
to  adopt  "safe  rules"  and  methods  of  work,  and  that  such  duty  is 
one  that  cannot  be  delegated  in  such  a  manner  as  to  relieve  the 
master  from  responsibility  therefor.     (Id.) 

85.  DUTT    to    Give    WABNINg^-UNOBJSOTIONABUB    iNSTRUOnONS.— The 

iiadlag  to  the  jury  of  several  instructions  in  which  it  was  stated, 
im  substance,  that,  if  they  believed  from  the  evidenee  that  the  method 
adopted  for  unloading  the  shafting  was  a  perilous  one,  and  "that 
the  perils  of  the  method  so  adopted  were  known  to  defendant's  fore- 
man before  or  at  the  time  of  the  accident,  and  believe  that  the 
plaintiff  did  not  know  and  in  the  exercise  of  reasonable  care  should 
not  have  known  of  such  peril,  then  it  became  the  duty  of  such  f  ore- 
,  or  boss  to  notify  the  plaintiff  thereof,  and  if  you  believe  from 
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the  eridenee  that  the  plaintiff  was  injnred  lolelj  hj  reaeoa  ef  iiiek 
failure  of  duty  to  notify  the  plaintiff,  then  in  that  ease  I  instmet 
jou  that  jour  Terdiet  must  be  against  the  defendant  and  for  the 
plaintiff/'  is  not  subject  to  the  objection  that  thereby  the  court 
unqualifledlj  and  plainlj  told  the  jury  that  the  duty  to  giro  warning 
rested  on  the  defendant.     (Id.) 

26.  Fall  ov  Box  vbom  Chute  —  E[nowledos  ov  Danokbous  Place 
OF  WoBK— Pleading. — In  an  action  to  recover  for  injuries  re- 
eeived  from  being  hit  on  the  back  of  the  hand  by  a  large  box  fall- 
ing from  a  wooden  chute  which  ran  from  the  second  to  the  first 
floor  of  defendant's  warehouse,  while  the  plaintiff  was  standing 
at  the  foot  of  the  chute  catching  boxes  as  th^  descended  thereon, 
it  is  not  necessary  that  the  complaint  allege  directly  or  by  implica- 
tion that  the  defendant  knew  or  ought  to  have  known  of  the  al- 
leged defects  of  the  place  assigned  to  the  plaintiff  to  work,  where 
it  is  alleged  that  the  defendant  negligently  and  carelessly,  and 
without  due  care,  directed  the  plaintiff  to  work  at  a  place  or  with 
an  appliance  that  was  not  safe.     (Poor  t.  W.  P.  Fuller  k  Co.,  650.) 

87.  Etidengb  —  Gauss  of  Box  Lsayino  Chute  —  Opinion  of  Plain- 
tiff.—In  such  an  action  there  is  no  error  in  permitting  the  plain- 
tiff to  give  his  opinion  as  to  wliat  caused  the  box  to  fly  off  the  chute 
and  fan,  where  the  answer  of  the  witness  shows  that  it  was  his 
theory  tliat  it  was  due  to  the  bad  condition  of  the  chute  rather  than 
as  to  the  way  the  boxes  were  dropped  into  it     (Id.) 

28.  Condition  of  Chute. — Testimony  that  on  a  prior  occasion  the  chute 
had  shifted  and  that  about  fifteen  minutes  after  the  accident  the 
legs  of  the  chute  were  in  bad  condition,  is  admissible  for  the  pur- 
pose of  showing  its  condition  at  the  time  of  the  injury.     (Id.) 

89.  Duty  to  Fuknish  Safe  Plage  to  Work—- Pbopeb  Instructions. — 
In  such  an  action  instructions  are  properly  given  to  the  effect  that 
it  was  the  duty  of  the  employer  to  furnish  his  employees  with  a  rea- 
sonably safe  place  to  work,  and  with  reasonably  suitable  and  safe 
structures  and  appliances  with  which  to  do  the  assigned  work.    (Id.) 

80.  False  Testimony — ^Distrust  of  Witness — Instruction. — ^An  in- 
struction that  if  the  jury  considers  that  any  witness  has  been  false 
in  any  part  of  liis  testimony,  such  witness  is  to  be  distrusti»d  in  the 
remainder  of  his  testimony,  omits  two  essential  elements,  vis.,  the 
willfulness  of  the  false  testimony  given  and  its  materiality.     (Id.) 

8L  WHtELIN«    OF     WHEEIAABEOW    ON     EtEVATBD    AND     NABROW     BdV- 

WAT—- Departure  from  Customary  Method  —  Direction  of  Em- 
ployer.— ^A  corporation  engaged  in  the  construction  of  a  eon- 
erete  wall  as  part  of  a  power-house  is  guilty  of  negligence  in  direct- 
fag  a  laborer  employed  by  it  to  wheel  a  wheelbarrow  along  a  plank 
runway  forty  feet  above  the  ground  and  about  four  feet  wide,  and 
nnprotected  by  any  railing,  and  to  return  with  his  wheelbarrow. 
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which  was  thirty  inches  wide,  in  the  direction  from  which  he  had 
brought  his  barrow  filled  with  cement  and  from  which  other  laborers 
were  approaching,  instead  of  going  around  to  the  point  of  loading 
as  was  eustomarilj  done.  (Tubbs  ▼.  Stone  ft  Webster  Oonstruction 
G6.,  705.) 

8S.  AssTTUPnoN  ov  Bisk  —  Quistion  fob  Jubt.— Under  such  circum- 
stances the  risk  the  plaintiff  incurred  in  turning  back  and  in  trying 
to  pass  approaching  wheelbarrows  was  not  one  of  the  ordinary  risks 
of  the  employment,  but  was  a  risk  caused  by  the  negligence  of  the 
master,  and  before  it  can  be  said,  as  a  matter  of  law,  that  plaintiff 
assumed  such  risk,  it  must  be  shown  that  when  he  went  ahead  he 
knew  and  appreciated  the  danger.     (Id.) 

88.  Fall  rsoic  Bunwat  —  Contkibutobt  Keolioxnoe  —  Question  worn 
Jubt. — In  an  action  to  recover  damages  for  injuries  sustained  by 
such  a  laborer  in  falling  from  the  runway  while  placing  his  wheel- 
barrow in  an  upright  position  to  allow  approaching  wheelbarrows  to 
pass  him,  it  is  for  the  jury  to  say  whether  the  plaintiff  was  guilty 
ef  negligence  under  such  circumstances  in  moving  too  near  to  the 
enter  side  of  the  runway.     (Id.) 

84.  BiCPLOTXBS'  LuBiLFTT  Aois— EnxoT  UFON  Casb. — ^Considering  such 
action  with  reference  to  the  proyisions  of  the  Employers'  Liability 
Aet  of  1011  (Stats.  1911,  p.  796),  assumption  of  risk  is  no  defense, 
and  contributory  negligence  is  a  conditional  defense  dependent  upon 
the  eomparative  negUgence  of  the  parties.     (Id.) 

See  Physicians  and  Surgeons,  6L 
NEGOTIABLB  INSTBUMENTa    See  Promlssoiy  Kot«. 

KBW  TBIAIib 

1.  Stateicbiit  ov  CJLB9 — Failukb  to  Pbesbnt  in  Time  —  Monoir 
lOB  Bbuet  — Lack  of  Jubisdigtion.— Where  a  default  in  pre- 
senting a  proposed  statement  on  motion  for  a  new  trial,  with  the 
amendments  thereto,  has  continued  for  a  period  of  more  than  six 
months  after  the  time  prescribed  by  section  630  of  the  Q)de  of 
Civil  Procedure  within  which  such  papers  must  be  presented,  the 
trial  eourt  has  no  jurisdiction  to  relieve  the  party  from  the  default. 
(Van  Cott  V.  Prank,  450.) 

t.  OoNSTBUcnoN  of  Section  473,  Cons  of  Civil  Pbocedube. — Section 
478  of  the  Code  of  Civil  Procedure  applies  to  defaults  in  presenting 
a  statement  of  the  case  on  motion  for  new  trial,  and  limits  the 
time  within  which  application  may  be  made  for  relief  therefrom  to 
six  months  from  the  time  of  default.     (Id.) 

8.  Motion  fob  New  Triai/— Insufficient  Showing. — It  Is  held  th^ 
the  affidavits  presented  oa  the  motion  for  a  new  trial  in  Uiis  ease 
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KEW  TBIAL  (Continiied). 

w«r«  iniafficient  to  warrant  thg  granting  af  tlie  motioii.    (GaikOl 
▼.  Pfteifle  Electric  By.  Oo.,  693.) 

6ee  Appeal,  8;  Eminent  Domain. 
KOTABY  PUBLIC.    See  Criminal  Law,  61-^81 
KOTICB.    eee  Jmdieial  Notiee^ 

NUI8ANCH. 

1.  Public  Nuxsanos— Indegemt  Exhibition  ov  Women— iKjuNcnow-* 
JuBiSDioilON. — The  superior  court  has  jurisdiction  to  restrain  the 
proprietor  of  a  public  resort  and  place  of  amusement  from  con- 
dneting  an  indecent  exhibition  of  the  persons  of  the  women  therein 
employed,  on  the  ground  that  such  exhibition  is  a  publie  nuisance, 
notwithstanding  that  such  acts  constitute  the  crime  of  indecent  ex- 
posure as  defined  in  section  811  of  the  Penal  Obde,  for  which,  upon 
eonHetion,  the  law  prescribes  a  penalty.  (Weis  v.  Superior  Conrty 
780.) 

t.  Abatbmbmt  of  Public  Nuisanok.— Any  act  which  is  an  offense 
against  publie  decency,  or  any  public  exhibition  which  is  offensive 
to  the  tenses,  whether  of  sight,  sound,  or  smell,  or  which  tends  to 
eorropt  public  morals  or  disturb  the  good  order  and  welfare  of 
ioeiety,  is  a  public  nuisance,  and  under  the  proyisions  of  section  781 
of  the  Code  of  Civil  Procedure,  the  district  attorney  is  authorised 
to  bring  a  civil  action  in  the  name  of  the  people  of  the  state  to 
abate  the  same.    (Id.) 

8.  Cbuhnal  Acts  —  Injunction.— While  courts  of  equity  have  ae 
jurisdiction  to  enjoin  the  commission  of  acts  merely  because  sneh 
acts  when  conunitted  would  constitute  a  crime,  yet,  where  the 
threatened  acts,  if  committed,  in  addition  to  being  an  indictable 
eflense,  constitute  a  public  nuisanee,  such  courts  are  vested  with 
jurisdiction  to  interpose  their  injunctive  process  to  prevent  injuxy 
wbieh  will  result  from  the  maintenanee  thereof.     (Id.) 

OAELAin),  CITY  07.    Bee  Municipal  Coxporations^  4-7;  Oflte  ud 
OfBeers,  8. 

OFFICE  AND  OFFICEBS. 

1.  PUBUC  OmCEBB  — SXPABATION  OF  DUTIES  OF  CONSOUDATD  OF- 
FICES—  Dbglabation  of  Yacangt  and  Appointment  —  Powbe  of 
BOABD  OF  SuPEBVisoBS. — A  board  of  supervisors  haa  no  power,  under 
■ectioB  4018  of  the  Political  Code,  which  provides  that  where  the 
duties  of  two  offices  have  been  consolidated,  the  board  may  by  ordi- 
■ance  "elect  to  separate  the  duties  so  consolidated  .  •  .  without  re- 
eonsolidation,  and  provide  that  the  duties  of  each  office  shall  be 
performed  by  a  separate  person,  whenever,  in  their  discretioBy  the 
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pnUie  int«re8t  will  be  best  Babeerved  therebj,**  after  separating  the 
duties  of  the  office  of  county  auditor  and  eounty  recorder,  to  declare 
the  office  of  auditor  Tacant  and  then  proceed  to  fill  it.  (People  ▼. 
Ounn,  Hi.) 

t.  YAOANOIBS  Df   OinOB— POWZB  TO   FlU«— GONSTBUOnON  or  GODB.— 

The  power  of  a  board  of  superrisors  is  limited  to  the  filling  of  Taean- 
des,  and  an  office  becomes  Tacant  only  upon  the  happening  of  any 
of  the  erents  enumeratied  in  section  996  of  the  Political  Code,  and 
the  separation  of  the  duties  of  two  offices  is  not  a  "removal  from 
effiee^  within  the  meaning  of  subdiYision  four  of  such  section. 
(Id.) 
a.  Cat  09  Oakiand— Obdinangb  Chanoino  Positions  ov  fiANiTABT 

AND  PLUMBINO  iNSFBCTQft— iNTKBrsaKNGB  WiTH  GiVIL  SXBVIOB  StS- 

IBM. — Under  the  provisions  of  the  freeholders'  charter  of  the  city  of 
Oakland,  which  took  effect  July  1,  1911,  and  which  introduced  into 
the  government  of  that  city  for  the  first  time  a  civil  service  system, 
the  city  council  cannot  circumvent  the  objeet  and  purpose  of  the  civil 
lerviee  system,  by  enacting  an  ordinance  giving  to  the  positions  of 
deputy  plumbing  inspector  and  assistant  sanitary  inspector  the  name 
of  deputy  sanitary  and  plumbing  inspector,  without  making  any 
change  in  the  duties  of  such  position,  and  remove  the  incumbents 
under  civil  service  regulation  and  appoint  other  persons  in  their 
places,  and  mandamua  will  lie  to  compel  the  commissioner  of  public 
health  and  safety  to  reinstate  such  discharged  employees.  (Barry 
T.  Jackson,  165.) 

4.  JUSnOBB   OF   PEAGB-<k>MPBNSATION    IN   COUNTIES   OF    THIBTT-riBST 

Class — ^Ambndmbnt  to  Gountt  Govebnkent  Act — CoBasonoN  of 

iNAiyVBBTBNT  OlOSSION  OF  PBBVIOUS  LeOISLATUBB— CONSTITUTIONAL 

Law — ^"Compensation"  not  Ingebaskd. — The  amendment  made  by 
the  legislature  of  1915  to  the  County  Government  Act  providing  for 
the  compensation  of  justices  of  the  peace  of  counties  of  the  thirty- 
Brat  class  (to  which  the  county  of  Placer  belongs),  enacted  to  rec- 
tify the  effect  of  an  oversight  of  the  legislature  of  1913  to  make 
a^y  provision  for  the  compensation  of  such  judicial  officers  of  coun- 
ties of  such  class,  does  not  involve  an  increase  in  the  compensation 
of  such  officers  within  the  meaning  of  section  9  of  article  XI  of  the 
constitution,  as  such  enactment  became  necessary  after  the  adoption 
of  the  amendment  to  section  15  of  article  YI  of  the  constitution  in 
1911,  whereby  judicial  officers  were  prohibited  from  reserving  to 
their  own  use  any  fees  or  perquisites  of  office,  which,  prior  to  such 
amendment  to  the  constitution,  constituted  their  only  source  of 
compensation.     (Gwynn  v.  McKinley,  881.) 

•i  Compensation  of  Pubuo  Officer  — Aot  Pbovidino  foe  Inadvbb- 
TBNT  Omission— Compensation  not  "Incbeased."— An  act  whose 
purpose  is  merely  to  correct  an  inadvertence,  and  to  provide  for  the 
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compensation  of  a  public  officer  where  no  compensation  had  thereto- 
fore existed,  does  not  amount  to  an  "increase"  in  eompen8atioi&. 
(Id.) 

0.  PUBUO  OfJIGEBS — SUPEBVISOBS  OF  LOS   AnOELBS  CoUNTT — OOMPDf- 

BATION — CONSTBUCTION  OF  Chabteb. — ^Under  the  charter  of  Los  An- 
geles, which  provides  that  it  is  not  intended  to  affect  the  tenure  of 
office  of  anj  elective  officer  of  the  county  in  office  at  the  time  the 
charter  took  effect,  nor  to  change  the  compensation  of  any  such 
officer  during  his  term,  the  supervisors  of  the  county,  elected  before 
the  charter  took  effect,  are  entitled  only  to  the  salaries  fixed  by  the 
general  laws  of  the  state  and  not  to  compensation  provided  by  the 
charter,  and  this  applies  to  a  supervisor  appointed  to  office  after 
the  charter  went  into  effect,  to  fill  a  vacancy  created  by  the  resigna- 
tion of  one  so  elected.     (Pridham  v.  Lewis,  395.) 

7.  PuBUO  Officers  —  Resignation  —  Mode  of. — Section  995  of  the 
Political  Code  declares  the  mode  in  which  a  public  officer  may 
resign  his  office,  namely,  that  it  must  be  in  writing,  and  if  the  in- 
cumbent be  a  county  officer  not  commissioned  by  the  Governor,  it 
shall  be  made  to  the  derk  of  the  board  of  supervisozs.  (People  v. 
Marsh,  424.) 

8.  Definition  of  "Besion**  and  ^'Eesionation.'' — The  word  "resign** 
is  defined  to  "give  up  an  office  or  trust,"  and  ''resignation"  as  being 
''the  act  of  resigning  or  giving  up,  as  a  claim,  possession,  or  posi- 
tion.''    (Id.) 

9.  Yaganot  in  Office  —  How  C^ATED.^Under  section  996  of  the 
Political  Code  an  office  becomes  vacant  on  the  happening  of  any 
of  the  events  therein  specified  before  the  expiration  of  the  term, 
including  the  resignation  of  the  officer,  and,  under  this  statute,  a 
vacancy  arises  when  the  incumbent  resigns  in  the  mode  provided  by 
kw,  subject  to  the  terms  contained  in  his  letter  of  resignation. 
(Id.) 

10.  Bbsionation  of  Distbiot  Attobnet— -Acceptangb  XJnnecessait.— - 
The  resignation  of  the  district  attorney  of  a  county  which  is  in 
writing  and  in  accordance  with  the  statute,  and  by  its  terms  to  take 
effect  upon  delivery  to  the  clerk  of  the  board  of  supervisors,  be- 
comes effective  immediately  upon  delivery  to  such  clerk,  and  it  is 
not  necessary  that  it  shall  be  accepted  by  the  board  of  supervisors; 
and  an  attempt  by  the  party,  after  delivery  of  the  resignation  to 
the  clerk,  and  before  its  acceptance  by  the  board,  to  withdraw  the 
same,  is  of  no  effect.     (Id.) 

IL  FiUNG  Papebs — ^What  Constitutes. — No  express  provision  is  made 
in  the  law  providing  that  a  letter  of  resignation  shall  be  filed,  but, 
like  documents  which  are  required  to  be  filed,  the  delivery  thereof 
to  the  clerk  of  the  board  of  supervisors,  he  being  the  officer  deeig- 
Bated  by  section  995  of  the  Political  Code,  to  whom  the  reeigna- 
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tlon  shall  be  made,  eonatitutes  the  filing  thereof;  and  it  is  not 
necessary  to  indorse  such  document  as  filed,  the  file-marks  being 
oiilj  OTidence  of  the  faet  of  sneh  delivery.     (Id.) 

U.  Vaganct  —  Appointment  op  Successor. — Conceding  that  one  who 
has  tendered  his  resignation  in  the  mode  prescribed  by  statute  to 
take  effect  immediately,  or  upon  the  delivery  of  the  document  to  the 
elerk,  may  nevertheless  hold  over  until  his  successor  is  appointed, 
such  fact  is  not  inconsistent  with  the  theory  that  a  vacancy  exists 
in  the  office  to  be  filled  by  the  appointing  power.     (Id.) 

13.  Quo  Wabranto— Right  to  Public  Opficb — Statute  op  Limitations. 

A  qwi  warranto  proceeding  prosecuted  by  the  attorney-general  for 
the  purpose  of  ousting  one  charged  with  wrongfully  and  without 
authority  of  law  exercising  the  powers  of  a  public  office  is  not 
simply  a  civil  remedy,  but  one  wherein  the  interests  of  the  publio 
are  involved,  and,  therefore,  lapse  of  time  constitutes  no  bar  to 
sneh  a  proceeding.     (People  v.  Bailey,  581.) 

14.  Judgment — Scope  op  Beliep. — In  such  a  proceeding  the  court  is 

authorized  by  section  805  of  the  Code  of  Civil  Procedure  to  pro- 
vide not  only  for  the  removal  of  the  defendant,  but  for  the  res- 
toration to  office  of  the  relator.     (Id.) 

15.  BiOHT  TO  Oppiob  op  Captain  op  Police  op  San  Jose  —  Lack  op 
Laches. — In  a  quo  warranto  proceeding  to  determine  the  right  to 
the  office  of  captain  of  police  of  the  city  of  San  Jose,  the  relator 
eannot  be  said  to  be  guilty  of  laches  by  reason  of  the  lapse  of 
time  between  his  ouster  and  the  bringing  of  the  proceeding,  where 
it  is  shown  that  in  the  meantime  he  had  brought  a  mandamus  pro- 
ceeding to  collect  his  salary,  which  was  finally  decided  against 
him  on  appeal  on  the  ground  that  before  a  judgment  could  be 
rendered  in  his  favor,  it  would  be  necessary  to  determine  his  right 
to  the  office,  and  the  present  action  was  begun  ninety  days  after 
the  final  disposition  of  such  mandamus  proceeding.     (Id.) 

10.  Previous  Judgment  in  Prohibition  Proceeding — Insuppioient 
Estoppel. — In  such  a  proceeding  a  previous  judgment  rendered  in 
a  proceeding  in  prohibition  to  restrain  the  board  of  police  and  fire 
commissioners  from  trying  the  relator  upon  the  charges  preferred 
against  him,  is  not  sufficient  as  an  estoppel  to  prevent  the  deter- 
mination of  the  title  to  the  office,  where  such  former  judgment  sim- 
ply reeited  that  the  board  had  passed  an  order  reorganizing  the 
police  force,  without  further  declaration  that  by  reason  of  such  re- 
organization the  relator  had  been  discharged  from  the  force.     (Id.) 

17*  Bemotal  op  Police  Oppicers  —  Construction  op  Charter. — The 
provision  of  the  charter  of  the  city  of  San  Jose  that  a  police  officer 
can  only  be  removed  for  cause,  and  after  trial,  is  not  in  conflict 
with  section  16  of  article  XX  of  the  constitution.     (Id.) 
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18.  Oath  or  Captain  or  Pougb. — ^A  captain  of  police  of  tiio  dty  of 
San  Jose  is  a  member  of  the  police  foree  of  such  eitj,  and  when 
ho  takes  an  oath  at  the  time  of  his  appointment  to  the  foree,  it  is 
not  necessary  that  ho  ahonld  again  take  an  oath  npon  promotien. 
(Id.) 

OBDINANOEL    fiee  Mnnieipal  Corporations,  1-8;  Neglifenoe^  7. 

PARENT  AND  CHILD. 

!•  Support  op  Illeqitimati  Chili>— Oonbtruotion  op  Gaonom  198a 
CiTiL  Code.— Section  198a  of  th«  dril  Code  provides,  in  the  alteraa- 
tiye,  that  an  action  to  compel  the  father  of  an  illegitimate  child 
to  support  it  may  be  brought  either  bj  the  mother  or  the  guardian 
of  the  child,  and  the  mother  not  having  chosen  to  bring  the  suit 
herself,  it  maj  be  brought  and  maintained  bj  the  child  through 
his  guardian,  either  general  or  ad  Uiem.  (Gambetta  t.  Qambetta, 
881.) 

8.  Ajcoumt  op  Allowance— WHBiff  trx  DsTmuoNATioN  op  vhx  Tkuis 
OouBT  CONGLUSivx. — In  an  action  to  compel  a  father  to  support  an 
illegitimate  child,  where  the  trial  court,  with  the  pleadings  and 
facts  as  to  the  financial  ability  of  the  respective  parents  before 
it,  ordered  the  father  to  contribute  twenty-five  dollars  per  month 
to  the  support  of  the  child,  the  appellate  court  will  not  on  appeal 
interfere  with  the  amount  of  the  allowanee.    (Id.) 

8.  BuPTioiiNOT  OP  OoiiPLAiNT. — In  such  a  case,  where  the  complaint 
shows  that  the  parents  of  the  child  were  not  married  at  the  time 
•f  his  birth,  and  that  they  have  not  since  that  time  been  married, 
the  contention  that  the  complaint  is  insufficient  in  that  for  aught 
that  appears  in  it  the  defendant  and  the  mother  of  the  child  may 
have  been  married  at  the  time  the  child  was  conceived,  and  that 
therefore  he  is  not  illegitmate,  is  not  sufficient  for  a  reversal,  al- 
though the  complaint  may  be  ambiguous  and  uneertaia  in  this  re- 
speet,  where  the  evidence  riiowed  that  the  defendant  is  the  father 
•f  the  child  and  the  latter's  mother  has  never  been  married,  and 
eoonsel  for  defendant  admitted  al  the  oral  argument  thai  *tka 
plaintiff  is  a  bastard."     (Id.) 

See  Criminal  Law,  88. 

PABTIEa 

AonoN  PQB  MALpmAonoi  —  Husbanb  and  Wipi — Aomnr  bt  Whs 
Aloni — Statdti  op  Limitatioks. — The  husband  is  a  necessary 
par^  to  an  action  for  damages  for  malpractice  upon  his  wife,  and 
where  the  husband  deserts  the  wife  after  the  acts  of  malpractice 
the  statnta  of  limitations  does  not  begin  to  run  against  the  wife's 
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light  to  bring  the  aetion  in  her  own  nmme  until  said  desertiem 
oeenn.    (Mortell  t.  Lot  Angeles  College  ef  Osteopathj,  422.) 

See  Oerporation,  8,  4;  Oonzantj,  3;  Promiesorj  Note,  1;  San 
Franeifeo  Stoek  and  Exchange  Board,  7. 

PABTNEBSHIP. 

1.  iNTSUSTiNo  MoNBT  TO  Pabtns»— DuTT  TO  AooovNT. — A  partner 
who  ia  intmsted  with  mone^r  hj  hia  copartner  to  earrj  ent  the  pnr* 
poeea  of  the  partnenhip,  acts  aa  the  trustee  of  hie  associate,  and, 
aa  such,  he  is  bound  not  onlj  to  an  exercise  of  the  highest  degree 
of  diligence  and  good  faith  in  the  administration  of  his  trust,  but 
he  is  also  bound  t!b  keep  and  render  a  full  and  exact  account  ef 
his  transactions,  and  of  all  moneys  received  and  their  proper  in* 
vestment     (Swanton  ▼.  Jacks,  66.) 

2.  AonoN  loi  Dissolution — J>jaAma  of  Dbfbnpamt— SumoxNCt 
ov  EviDENCB.— *In  this  action  for  the  dissolution  of  a  partnership, 
an  accounting,  and  for  the  recovery  of  certain  moneys  intrusted 
to  the  defendant  by  the  plaintiff  for  partnership  purposes,  it  is 
held  that  the  finding  that  the  defendant  had  willfully  failed  and 
neglected  to  attend  to  the  business  of  the  partnership,  or  to  carry 
into  effect  the  purposes  for  which  it  was  formed,  is  sustained  by 
the  evidence.     (Id.) 

8.  Agoountino— Whin  TJnneobssabt.— Where  a  partnership  invohrea 
but  one  transaction,  and  an  accounting  of  the  items  thereof  is  had 
during  the  course  of  the  trial,  and  finding  made  as  to  the  balance 
due,  it  is  unnecessary  to  find  the  itoma  of  the  account,  or  to  order 
an  accounting  to  be  had.     (Id.) 

4.  CONYXBSION   OV  FUNDS — ^EVIDENCE— AMOUNT  OV   JUDGMENT.— Where 

it  is  found  that  the  defendant  converted  to  his  own  use  the  money 
of  the  firm  which  the  plaintiff  himself  had  contributed  thereto, 
it  ia  proper  to  give  the  plaintiff  judgment  for  the  full  amount, 
and  not  for  one-half  of  such  sum.    (Id.) 

PAWNBBOKEB. 

L  Beoovebt  ov  Plsdoid  PiomTT— Ezcissm  Intebest— Bntkt  m 
Beoistebt— Absenob  ov  Estoppii*— In  an  action  to  recover  certain 
personal  property  pledged  to  a  pawnbroker  as  security  for  sev« 
eial  loans,  the  plaintiff  is  not  estopped  from  introducing  oral 
proof  that  he  was  charged  a  rate  of  interest  in  excess  of  two  per 
eent  per  month,  and  that  he  actually  made  payments  at  such  ex- 
cessive rate  for  several  months,  by  reason  of  the  fact  that  at  the 
time  of  making  such  loans  he  signed  an  entry  in  the  defendant's 
register  reciting  that  the  rate  of  interest  was  to  be  two  per  cent  per 
nth,  and  therein  acknowledged  that  he  had  received  a  copy  of 


Digitized  by 


Google 


862  Pbrjuby. 

PAWNBROKEB  (Gontumed). 

such  register  and  redeUvered  it  to  the  defendant.     (Innes  t.  Gold- 
water,  101.) 

t.  Leoauty  of  Contract — Tendeb  of  Aicoxtkt  of  Pbikcdpal  of 
Loans — Condition  Pbecedent  to  Becovest. — ^In  Bueh  an  action  tho 
plaintiff  is  not  entitled  to  recover  without  first  tendering  and  offering 
to  repay  to  the  defendant  the  amount  of  his  original  loans,  not- 
withstanding the  violation  bj  the  defendant  of  the  provisions  of 
section  340  of  the  Penal  Code,  as  the  contracts  for  such  loans  are 
not  wholly  void,  but  legal  so  far  as  the  principal  sums  of  such  loans, 
and  the  security  therefor,  are  concerned,  and  only  illegal  as  to  the 
interest.     (Id.) 

8.  Bbgisteb  of  Pawnbboksb — FAiLinuB  to  Deliver  Copy  to  Plsdgoe— 
Yalidity  of  Contract. — The  failure  of  the  pawnbroker  to  deliver 
to  the  pledgor  a  eopy  of  his  register  entries  as  required  by  section 
889  of  the  Penal  Code  does  not  render  the  contracts  for  the  loans 
imralid,  as  the  only  penalty  imposed  by  the  section  is  a  fine.     (Id.) 

PEBJUBY.    Bee  Criminal  Law,  61-68. 

PHYSICIANS  AND  SUBGEONS. 

h  Stats  Medical  Act — Treating  Sick  Without  License. — In  this 
prosecution  for  having  practiced  a  system  or  mode  of  tteating  the 
sick  without  a  certificate  issued  by  the  state  board  of  medical  exam- 
iners, it  is  held  on  the  authority  of  People  t.  Jordan,  172  CaL  891, 
and  People  v.  Bailedge,  172  Cal.  401,  that  the  judgment  and  order 
denying  a  new  trial  should  be  affirmed.     (People  v.  Vermillion,  417.) 

i.  PBAonciNO  Without  Compensation  —  Violation  of  Act.— The 
State  Medical  Act  makes  it  unlawful  for  a  person  to  practice  any 
art  of  healing  without  having  first  obtained  a  certificate  from  the 
medical  board,  and  the  act  is  intended  to  cover  such  practice  whether 
the  service  is  gratuitous  or  not.     (Id.) 

8.  Befusal  of  Instructions— When  Pbopeb. — ^Where  the  eonrt  re- 
fuses to  give  certain  instructions  offered  by  the  defendant  for  the 
reason  that  the  same  propositions  have  been  sufficiently  stated  in 
the  instructions  given,  it  is  not  necessary  for  the  court  to  state  to 
the  jury  the  reason  for  the  refusaL     (Id.) 

4.  State  Medical  Act — Treating  the  6ick  Without  License — ^Tbach- 
mo  Chiropractic  System. — ^A  teacher  and  demonstrator  of  the  ehi- 
ropractic  system  before  a  class  in  a  chiropractic  school,  the  subjeets 
ef  such  demonstration  being  the  sick  and  afflicted  who,  at  his  hands, 
sought  and  received  treatment  free  of  charge,  is  not  exempt  from 
the  operation  of  the  State  Medical  Act.     (People  v.  Oakley,  419.) 

6.  Tbeatment  of  Patient — ^Deoree  of  Learning  and  Skill  Bequired. 
There  is  no  implied  contract  on  the  part  of  a  physician  who  under- 
takes the  treatment  of  one  suffering  from  disease  or  injury,  that 
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such  treatment  will  prove  a  success,  or  that  ill  and  serious  results 
may  not  follow  as  the  direct  result  of  such  treatment,  but  he  neyer- 
theless,  bj  implication^  guarantees  that  he  possesses  that  reasonable 
degree  of  learning  and  skill  possessed  by  others  of  his  profession, 
and  that  he  will,  in  the  treatment  of  his  patient,  exercise  reasonable 
and  ordinary  care  and  skill  in  the  application  of  such  knowledge 
to  accomplish  the  purpose  for  which  he  is  employed;  and  where  ha 
possesses  such  degree  of  learning,  and  in  applying  it  exercises  ordi- 
nary eare  and  skill,  he  is  not  liable  for  the  results  that  follow. 
(PriesUey  t.  Stafford,  523.) 
9.  Nboligkncx  or  Physician — Tbxatment  or  I^ctubed  Aui. — A 
physician  who  in  the  treatment  of  a  fractured  arm  adjusted  the 
splints  and  bandages  in  a  manner  so  tight  that  no  space  was  left 
for  the  enlargement  of  the  arm  due  to  the  swelling  that  ordinarily 
follows  in  such  eases,  and  who,  upon  being  informed  of  such  swell- 
ing, and  of  the  great  pain  which  the  patient  was  suffering  there- 
from within  a  few  hours  after  the  treatment,  neglected  to  visit  the 
patient  until  the  following  day,  and  then  took  no  steps  to  loosen 
the  splints  or  relieve  the  pain  except  to  suggest  the  administration 
of  a  dose  of  paregorie,  is  guilty  of  negligence  in  failing  to  exercise 
that  degree  of  skill  and  eare  ordinarily  exercised  by  the  members  of 
Us  profession.    (Id.) 

PLACE  OP  TRIAL. 

1.  Motion  roa  Chanoi  or  Place  or  Trial — SumciENcr  or  ArriDAnn. 
It  is  held  that  the  affidavit  of  the  plaintiff  on  a  motion  for  a  change 
of  place  of  trial  in  this  action  is  positive  in  character,  and  was  suffi- 
eient  to  raise  a  substantial  conflict  on  the  question  of  defendant's  red- 
denee,  for  which  reason  the  conclusion  of  the  trial  court  will  not  bo 
disturbed  on  appeaL     (Strauss  v.  Mowry,  305.) 

li  Cbakob  or  Venue — Convenience  or  Witnesses — Discretion  oi 
CotJBT.— A  motion  for  change  of  venue  grounded  upon  the  convenience 
of  witnesses  rests  in  the  discretion  of  the  trial  court,  the  exercise  of 
which  will  not  be  disturbed  in  the  absence  of  a  showing  of  its 
abuse;  and  it  is  settled  that  a  mere  preponderance  in  the  number 
of  witnesses  claimed  to  be  necessary  to  the  moving  party,  does  not 
entirely  control  the  exercise  of  the  court's  discretion;  regard  may 
bo  given  to  the  character  of  the  proposed  testimony,  and  the  court 
may  therefore  determine  for  itself  from  the  showing  made  whether 
or  not  there  be  any  necessity  for  the  testimony  of  any  or  all  of  the 
desired  witnesses.     (Blossom  v.  Waller,  439.) 

t.  Offobition  to  Motion — Stipulation  as  to  Facts. — Stipulations 
admitting  facts  alleged  in  the  pleadings  may  properly  be  received 
in  opposition  to  a  motion  for  change  of  venue  made  upon  the  ground 
wt  tb»  convenience  of  witnesses,  and  where  a  stipiUatiom  ia  a  easo 
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has  the  effect  of  elimin&tiiig  thtf  defendant's  eaue  of  action  for 
damages,  ae  pleaded  in  his  eross-complaint,  and  consequently  the 
plaintiff  would  not  hare  been  pnt  to  the  necessity  of  producing 
iritnesses  to  testify  in  his  behalf  upon  that  phase  of  the  ease,  there 
ia  no  abuse  of  discretion  in  denying  plaintifTs  motion  for  a  change 
of  Tonue  in  so  far  as  the  order  made  inTolTed  the  issuee  raised  by 
the  eross-eomplaint.    (Id.) 

4.  ISSUBS  MADB  by   COICPLAINT  AND   AKSWBB— TbSTIMONT  07  PLAIH- 

mr  AND  Dkrndant  Only  Nboessaby— Pbopee  Denial  or  Motion. 
Ob  a  motion  for  a  ehange  of  Tonue  made  by  the  plaintiff  on  the 
ground  of  conyenience  of  witnesses,  where  a  stipulation  of  the 
defendant  admitted  facts  set  up  in  the  croes-complaint  which,  in 
effect,  eliminated  the  issues  raised  therein,  and  it  appeared  that  the 
iwaes  raised  by  the  complaint  and  answer  depended  largely  upon 
the  testimony  of  plaintiff  and  defendant  alone,  between  whom  the 
oonTcnience  of  attending  the  trial  would  not  be  a  factor,  and  it 
did  not  appear  that  the  showing  made  on  behalf  of  plaintiff  compels 
the  eonelusion  that  the  greater  convenience  of  the  witnesses  gen- 
orally  wonld  be  served  by  a  trial  of  the  action  in  the  county  of 
plaintiff's  residence,  the  ruling  of  the  trial  court  denying  tho  motion 
will  not  be  disturbed  on  appeaL    (Id.) 

800  jQStieo^t  Gourt»  4-«. 

FLBADINa 

1.  JmiSDionoN— Dbhand  nr  Coiiplaint  Dbtbbionbb.— The  demand 
sot  forth  in  the  complaint  determines  the  jurisdiction  of  the  su- 
perior court  in  actions  at  law  seeking  a  money  judgment;  and 
the  fact  that  the  demand  is  made  up  in  part  of  items  which  may 
prove  not  to  be  recoverable  will  not  make  the  complaint  subject  to 
demurrer  upon  that  ground.     (Welch  v.  County  of  Santa  Cms,  12S.) 

2.  AOnON  tJPON  WBITTEN  iNSTBUlIBNT-^UVnCIBNOY  OV  COMPLAINT — 

Obnbbal  Deicubbeb. — ^In  an  action  between  tho  original  parties 
to  a  written  instrument,  the  substance  of  which  is  pleaded,  and 
from  which  it  appears  the  defendant  promised  and  agreed  to  pay 
the  sum  of  money  specified  in  the  instrument,  for  value  reedved, 
which  upon  proper  demand  it  has  failed  and  refused  to  do,  the  com* 
plaint  is  sufficient,  as  against  a  general  demurrer,  notwithstanding 
tho  writing  may  not  have  been  such  in  form  as  to  constitute  a 
BOgotiable  instrument.  (Banea  Commerciale  ItaUana  di  Geneva  v. 
P.  Schlegel  and  Company,  800.) 

5.  Unvbeivibd  Answbb  to  Ybbipisd  Complaint— Eftbct  or. — Aa  un- 

verified answer  to  a  verified  complaint  may  be  treated  as  sham  and 
disregarded  on  a  motion  for  judgment  on  the  pleadings.  (Consoli- 
dated Musie  Co.  V.  Morrison,  303.) 
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4.  Uncebtaintt  in  Complaint. — In  tliis  action  it  is  held  that  the  see- 
ond  amended  complaint  waa  ambiguons  and  uncertain  and  that  the 
demnrren  thereto  were  proper! j  sustained.     (Lapique  ▼.  Buef,  391.) 

5.  Amendment — Statement  or  Same  Cause  or  Action. — ^In  an  ac- 
tion on  a  contract  for  the  sale  of  real  property  where  a  demurrer 
was  sustained  to  the  first  complaint,  plaintiff  thereafter  filing  an 
ftmended  complaint  in  wliich  he  prayed  that  his  title  to  the  prop- 
erty be  quieted,  and  upon  a  demurrer  being  sustained  to  this 
complaint,  he  filed  a  second  amended  complaint,  setting  up  a  cause  of 
action  for  specific  performance,  it  was  error  for  the  court  to  strike 
the  latter  complaint  from  the  files  on  the  ground  that  it  embodied 
a  new  causa  of  action,  where  it  appeared  from  the  three  pleadings 
that  the  cause  of  action  was  based  upon  an  interest  in  the  property 
in  question  created  by  the  provisions  of  the  contract  of  sale,  the 
terms  of  which  were  set  forth  in  full  in  each  complaint,  and  which 
eonstituted  the  foundation  of  each  cause  of  action  attempted  to  be 
stated,  the  amendments  only  stating  the  facts  in  different  forms 
to  accord  with  the  remedy  which  plaintiff  conceived  himself  to  be 
entitled,  and  not  changing  the  cause  of  aetion.  (Annesley  ▼.  Fran- 
cisco Machado  Tlcturino,  420.) 

6.  Quieting  Title— Amended  Complaint — Allegation  or  Fraud — 
Cause  or  Action  not  Changed. — ^Where  the  original  complaint 
in  an  action  to  quiet  title  sets  forth  the  cause  of  action  in  the 
form  customarily  used  in  such  actions,  an  amended  complaint 
which  in  addition  to  such  allegations  sets  out  acts  amounting  to 
fraud  on  the  part  of  the  defendant  in  procuring  a  deed  from  the 
plaintiff  to  the  property  in  dispute,  does  not  state  a  different  cause 
of  action.     (Koch  y.  Wilcozon,  517.) 

7.  Amendments  or  Pleadings. — An  amendment  to  a  pleading  may 
always  be  made  to  conform  to  the  proof,  provided  the  cause  of  ac- 
tion is  not  thereby  changed.     (Id.) 

8w  Amendment — Same  Cause  or  Action — Statute  or  Limitations.— 
If  the  cause  of  action  stated  in  an  amended  complaint  is  a  new 
and  totally  different  one  from  that  stated  in  the  original  com- 
plaint, the  amendment  does  not  relate  back  to  the  beginning  of  the 
action  so  as  to  stop  the  running  of  the  statute  of  limitations ;  bat  if 
the  amendment  is  one  which  merely  correcta  a  defective  or  erroneous 
pleading  of  the  same  cause  of  action,  the  amendment  will  relate  back 
to  the  filing  of  the  original  complaint.     (Hunt  v.  Glassell,  676.) 

See  Certiorari;  CSaim  and  Delivery,  1,  4;  Corporation,  1;  Criminal 
Law,  1^21;  Guaranty,  2,  7;  Husband  and  Wife,  7;  Insurance, 
10;  Justice's  Court,  11;  Libel;  Mechanics'  Liens,  2-4,  6,  7; 
Mortgage,  3;  Negligence,  26;  Parent  and  Child,  3;  Promissory 
Note,  8;  Sale,  5,  18;  Specific  Performance,  1,  2,  5,  6;  Tazar 
tion,  2. 
80  CftL  App     -65 
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PliEDQB. 
1.  PlOlOBSOBT  Now     PlKDWI  OP  OOIPOE&TI  OlOGK— (SlIB— WAIfB  OP 

Konoir— Wh«x«  a  promiBfoiy  soto  reeitef  the  fa«l  «f  dopodtt  witk 
the  pajee  of  eorporate  ftock  aa  w&coiitj  for  the  paTineat  of  the 
obligation,  and  that  the  latter  has  the  right  to  eall  for  meh  addi- 
tional security  as  it  maj  deem  proper,  and  on  failure  to  respond 
forthwith  to  sneh  eall,  the  obligation  shall  immediatelj  beeome 
due  and  payable,  or  the  payee,  or  its  assignee,  may  sell  or  eoDeet 
the  securities  at  public  or  priyate  sale  at  any  time  without  demaad, 
judgment,  or  notice,  they  being  expressly  waived,  a  sale  at  pnUis 
auction  of  the  seenrity  in  accordance  with  the  code  withont  aotiee^ 
ia  valid;  and  the  contenlioii  that  the  waiver  waa  limited  to  the 
condition  which  might  arise  on  failure  of  the  pledgor  to  furnish 
additional  security  called  for,  cannot  be  maintained,  (^^niana  ▼• 
Parker,  71.) 

1.  Plxdos  With  Pown  of  8al»— Biqht  of  Plkdqki. — While  II  la 
tme  that  the  relation  existing  between  partiee  to  a  transaction 
where  collateral  is  placed  in  the  hands  of  the  pledgee  as  seenrity 
for  the  payment  of  a  debt,  with  power  of  sale  in  ease  of  defknlty 
is  in  the  nature  of  a  trust  relation,  and  that  the  power  must  be 
exercised  in  good  faith,  yet,  where  the  pledgee  makes  the  sale  in 
the  manner  provided  by  law,  and  in  accordance  with  the  conditions 
of  the  contract,  and  it  ia  not  shown  that  he  did,  or  caused  to  be 
done,  anything  for  the  purpose  of  preventing  a  fair  sale,  the 
pledgor  has  no  right  to  complain.     (Id.) 

t.  NoiB  FOB  Stock— AoBEBiODiT  not  to  Sxj»— Ia&ok  of  Estopfbi.^- 
In  an  action  to  recover  on  a  promissory  note  transferred  by  the 
corporation  payee  to  another  corporation  as  part  payment  of  eor- 
porate stock,  the  transferee  la  not  est()i^[>ed  from  Ivinging  the 
action  by  reason  of  a  proposed  agreement  to  dissolve  the  two  cor- 
porations, and  not  to  enforce  collection  of  the  note  which  was 
originally  given  for  stock  in  the  former  corporation.    (Id.) 

See  Pawnbroker;  Promissory  Note^  ^11, 

FRAOTICE. 

2.  BiQHT  OF  OouBT  TO  Taxe  GiLSi  FioM  JmtT.— Thc  coort  li  aather> 
ised  to  take  the  case  from  the  jury  when,  upon  the  whole  evidenes^ 
were  a  verdict  returned  in  favor  of  the  plaintiff,  the  court  would 
feel  impelled  to  set  it  aside  as  unsupported  by  the  evidence.  (Gaa- 
kiU  V.  Pacific  Electric  By.  Co.,  69S.) 

t.  DuuECTED  YxBoiOT— YiKwa  OF  JuBT  IiciUTBKiAL.— -Where  the  eonrl 
directs  the  verdict  of  the  jury  it  ia  immaterial  whether  the  jwois 
agree  with  the  court  or  not.    (Id.) 

8ee  Appeal;  Oosts;  Eminent  Domain;  Evidence;  Ezecntion;  I^seai 
Findings;  Instructions;  Judgment;  Justice's  Coort;  New  Trial; 
Parties;  Place  of  Trial;  Pleading;  Summona. 
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PBINOIPAL  AKD  AGENT.    Sea  Ageiuj. 
PB0BAT8  LAW.    See  Eitatei  ef  Beeeued  PeneM^ 

PBOMISSOBT  KOTB. 

1.  DlSTUKUnOH  TO  LnATm— BlOBT  fO  BUE  ON  JoiNTLT.-*Wbere 
a  premiBiory  note,  among  other  usetli  of  the  estate  of  a  deeeased 
penoB,  if  diitribnted  to  the  legatees  jointlj,  the  latter  may  jointlj 
eue  upon  it  without  flnt  having  their  respectiye  shares  therein 
partitioned  and  assigned  te  ihem  nnder  section  1675  of  the  Code 
of  CStO  Proeednre,  as  it  is  not  eompubory  on  them  nnder  this  see- 
tion  to  ssk  f or  a  partition  of  their  interests  in  severalty.  (Moore 
▼.  Lauffy  402.) 

8.  AoTioN  ON  Pbomissobt  Notb — Considebation — EkaoNEOus  Ezclu- 
•ION  or  EviOBNCX. — In  an  action  on  a  promissory  note,  where  the  de- 
fendants in  their  answer  do  not  deny  its  execution  or  the  fact  of 
nonpayment,  but  allege  that  it  was  given  as  security  for  the  faithfol 
performance  on  their  part  of  a  certain  agreement,  it  is  error  for 
the  court  to  exclude  evidence  offered  by  the  defendants  to  support 
tUs  plea,  where  it  appears  that  the  note  was  executed  almost  one 
year  after  the  mahing  of  the  contract,  the  contract  containing  no 
condition  for  the  giving  of  security,  but  being  complete  in  its  re- 
dtal  of  the  things  agreed  upon  by  the  parties,  and  when  the  note 
UBS  given  the  time  not  having  arrived  when  the  defendants  were 
called  upon  to  account     (Harpold  ▼.  Slocum,  470.) 

t.  OONSIDXEiTION   FOB   iNDOBBXiaNT-^OONTElCFOBANXOUS   EZBCUTION-^ 

FtMDiNOS— PBX8U1CPTIVB  EviDENOB  ov  IKDOBSBMENT. — An  indorse- 
ment of  a  promissory  note  is  itself  presumptive  evidence  of  a  eon- 
dderation  therefor  and  that  it  was  made  contemporaneously  with 
fhe  ezecutioB  of  the  note,  and  such  evidence  may  be  resorted  to 
in  aid  of  findings  to  such  effect  in  an  action  to  recover  npon  the 
indorsement,  even  though  such  presumption  stands  alone  and  it 
opposed  l^  direct  evidence  to  the  contrary.  (Pacific  Portland  (de- 
ment Company,  Consolidated,  ▼.  Beineeke,  501.) 

4k  EVIDBNCB— DiBFUTABLB     PBBSXTMPTION— WBIQHT     AS     AOAINST     A»> 

KITTID  OB  Pbovsd  Faot— Ezoeption.— The  general  rule  that  as 
against  a  proved  fact,  or  a  fact  admitted,  a  disputable  presump- 
tion has  no  weight,  is  subject  to  the  exception  that  where  an  en- 
deavor is  made  to  establish  a  fact  contrary  to  the  presumption,  the 
feet  in  dispute  still  remains  to  be  determined  npon  a  consideration 
of  all  the  evidence  including  the  presumption.     (Id.) 

ff.  Action  on  Indobsembnt  or  Pbomissobt  Notes  —  Evidenob-^ 
ItesENCB  or  Names  at  Time  or  Deuvebt— Unobjegtionablb 
Question. — In  an  action  against  the  indorser  and  guarantor  of  two 
promissory  notes,  a  question  addressed  to  a  witness  for  the  plain- 
tiff as  to  whether  at  the  time  the  notes  were  delivered  to  him  the 
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PB0MIS80BY  NOTE   (Continaed). 

■AmM  were  written  on  the  back  of  the  notes,  is  not  objectionable 
ae  leading  and  calling  for  the  eondusion  of  tiie  witness^     (Id.) 

C  Indobsekxnt  of  Subbbndebid  Notes  by  Defendant  —  Iicfbopki 
Otoss-EXAMINATION. — In  sueh  an  action  there  is  no  error  in  sos- 
taining  an  objeotioB  to  a  question  addressed  to  a  witness  for  the 
plaintiff  on  crose-examination,  as  to  whether  or  not  the  defendant 
iiad  indorsed  certain  notes  for  the  maker  of  the  notes  in  questioni 
which  were  surrendered  and  canceled  upon  the  execution  of  the 
notes  in  gait,  where  nothing  had  been  developed  upon  the  ^ect 
esaminatioii  of  the  witness  which  warranted  the  testimony.     (Id.) 

f.  Inpobhement  of  Other  Notes  —  Pbopeb  Cboss-exaicination.«< 
There  is  no  error  in  such  an  action  in  permitting  the  defendant 
to  bo  cross-examined  over  objection  concerning  the  fact  that  he 
was  indorsing  a  great  uianj  notes  for  the  maker  about  the  time 
of  the  execution  of  the  indorsement  and  guaranty  of  the  notes  in  suit, 
where  he  had  testified  on  direct  examination  that  he  had  indorsed 
the  notce  after  their  execution  and  deUvery  as  an  accommodation  to 
the  plaintiff.    (Id.) 

t.  Plbadino  —  Amended  OoicFLAiNm  —  Same  CSausb  of  Action.— In 
an  action  on  a  promissory  note,  where  the  original  complaint  do- 
nnnded  judgment  upon  a  certain  promissory  note  for  a  certain 
nun  with  a  certain  date  and  payable  one  year  after  date,  an 
amended  complaint  was  afterward  filed  setting  forth  a  note  of 
the  same  date  and  amount  as  before  and  in  like  terms,  except 
that  it  read  ten  months  after  date  instead  of  one  year,  and 
omitted  the  provision  for  interest  contained  in  the  note  set  out  in 
the  original  complaint,  and  a  second  amended  complaint  alleged  the 
txeeution  of  the  note  in  the  same  terms  as  the  note  set  out  in  the 
first  amended  complaint,  and  alleged  farther  facts  showing  that  at 
the  time  of  the  commencement  of  the  action  plaintiff  was  unable  to 
■ee  the  note  or  obtain  a  copy  thereof,  and  was  obliged  to  rely  upon 
Us  recollection  of  its  terms,  but  tliat  he  had  seen  the  note  about  the 
date  it  was  made,  and  alleging  that  there  was  but  one  note  for  the 
amount  claimed  made  by  the  defendant  at  the  date  alleged,  and  that 
the  note  sued  on  in  the  second  amended  complaint  was  the  same  in- 
eorrectly  set  out  in  the  original  complaint;  held,  that  the  cause  of  ac- 
tion set  out  in  all  the  complaints  was  the  same,  and  the  second 
•mended  complaint  related  back  to  the  time  of  the  filing  of  the  ac- 
tion so  as  to  stop  the  running  of  the  statute  of  limitations.  (Hunt 
▼•  Olassell,  676.) 

••  Pledoe  of  Note— Payicent  of  Pbingipal  Debt  —  Liabiutt  fob 
Balance  of  Pledged  Note. — ^Where  the  maker  of  a  promissory  note 
secures  possession  of  it  from  one  to  whom  it  is  pledged,  with  his 
knowledge,  to  secure  payment  of  a  smaller  note,  by  paying  only  the 
•Bonnt  of  the  claim  of  the  pledgee  therein,  leaving  a  balaneo  vn- 
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PB0MIS80BY  NOTE   (Continaed). 

Hktiaflad  <a  the  larger  note,  the  owner  of  fh«  note  If  «BtitM  l»  i«- 
eoTer  against  him  for  the  unpaid  balance.     (Id.) 

10.  PUMB  Of  Pbomissobt  Notb  —  BieBT  Of  FhMDQm. —  A  pledged 
promiMory  note  in  not  property  subject  to  aale  bj  the  pledget;  he 
has  onlj  the  right  to  collect  it  when  due,  and,  under  the  eireiun- 
ttancea,  no  transaction  could  take  place  between  the  maker  of  the 
larger  note  and  the  pledgee  which  would  put  the  maker  in  anj  better 
position  with  respect  to  the  pledged  note  than  that  of  the  pledgee, 
where  the  general  property  of  the  note  itill  remains  in  the  paj<t** 
(M.) 

U.  Settlbmxnt  or  Claim  Sioubkd  wy  Fixoffs— Whin  Plbmok  wmt 
BouMS^— The  contention  that,  because  an  aetion  bj  the  pledgee  of 
the  promissory  note  to  recoTor  upon  it  was  against  the  pledgor  as 
wen  as  the  maker  of  the  note,  and  the  second  amended  eomplaiat 
in  this  action  on  the  pledged  note  alleges  that^  after  answer  filed, 
the  defendant  ''settled  the  said  cause  of  aetion  by  then  and  there 
paying  to  said  plaintiff  in  said  aetion"  an  amount  about  equal  to 
fhe  prindpal  of  the  note  secured  by  the  pledge,  the  inference  fol- 
lows that  the  settlement  waa  made  with  the  pledgor  as  well  as  with 
the  pledgee,  and  the  pledgor  consented  to  the  surrender  of  the  note 
to  the  maker,  cannot  be  maintained,  where  it  is  further  alleged  that 
the  payment  was  made  on  the  note  secured  by  the  pledge  and  to 
settle  an  daim  that  the  pledgee  had  as  security.     (Id.) 

VL  OoNsmnATioN — OoNnjOTiNO  Evidkngb — Findimos  ComoLvurrm^ 
Ib,  an  aetion  on  a  promissory  note,  where  two  of  the  comakers 
of  the  note  contend  that  it  waa  giTen  in  consideration  of  the 
payee  desisting  from  further  prosecution  of  the  third  maker  on 
a  eriminal  charge,  but  the  eridence  is  conflicting  upon  this  issue, 
fhe  findings  of  the  trial  court  in  favor  of  the  plaintiff  are  eonelu- 
abe  OB  appeal.    (Tischhauser  ▼.  Prentice,  690.) 

It.  Dbuyibt  of  Nora  in  Violation  of  Condition  —  Ionobanoi  of 
Payxe  of  Condition— Yaliditt  of  Nora.— In  an  aetion  upon  a 
promissory  note  ezeeutod  by  three  parties,  where  two  of  the  makers 
eontend  that  thay  signed  and  deliTered  the  note  to  the  third  upon 
the  condition  that  he  should  obtain  the  signatures  of  two  other  par- 
ties before  deliyering  it  to  the  payee,  which  condition  was  not  ful- 
fiUed,  the  breach  of  the  condition  is  not  a  defense  to  an  aetion  upon 
the  note,  where  the  payee  was  not  advised  of  the  condition  at  the 
tima  of  its  acceptance;  and  the  same  is  true  of  a  defense  that  the 
■ignatures  ef  these  parties  were  obtained  by  fraud  practiced  upon 
them  by  the  third  party,  the  payee  having  no  knowledge  of  these 
faetik    (Id.) 

14.  CoNsiDXBATioN— Extension  of  Tdcb  fob  Payment  of  Debt.— The 
eztonsioB  of  time  for  payment  of  a  debt  presently  due  ia  a  valnablo 
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and  fnffieient  considermtioii  for  a  ptomimatj  mU  gifn  te  Iht 
amount  of  tlie  debt.    (Id*) 

SeoPladg*. 

PUBLIO  I1AND8. 

BioxivBB's  Final  Rmjeept-^Oomtstanoi  or  E^xjitabls  Ttn&— Tin 
iasnanee  to  an  applicant  for  a  patent  to  government  land  of  the 
reedyer*!  final  receipt  conBtitntes  a  conveyance  to  him  bj  th»  gOT- 
emment  of  the  equitable  title,  and  thereafter  the  goTemmsnty 
vntil  patent  ia  iseued,  holds  the  legal  title  as  a  mere  troatee  for 
the  applicant  without  anj  further  proprietary  intereat  in  the  ]an4. 
(GSohn  T.  Francis,  748.) 

PUBLIO  0FFI0EB8.    See  Office  and  Ofllciil. 

QUIETING  TITIiE.    See  Pleading,  tt. 

QUO  WABBANTO.    Bee  Office  and  Offican,  IS-U. 

BAILBOAD. 

1.  Bailboad  O6BPOEATION8  —  Natuu  or  Contiaots  roa  BioBTa  op 
WAT.^While  it  is  true,  where  land  has  been  taken  for  public  use 
without  compensation  being  first  made,  and  its  continued  poasoasion 
is  necessary  to  such  use,  the  owner  cannot  recoyer  possession  of  the 
land  itself,  but  can  only  compel  payment  for  the  same,  and  that 
the  right  to  compensation  accrues  at  the  time  of  the  taking,  and 
while  it  is  also  true  that  this  right  to  compensation  is  a  personal 
one  which  does  not  run  with  the  land,  nor  pass  by  conyeyance  thereof 
after  the  right  accrues,  such  doctrines  in  no  way  affect  or  abridge 
the  right  of  railroad  corporations  to  enter  into  a  binding  obligation 
or  contract,  with  reference  to  land  taken  by  them  for  rights  of  way, 
and  such  agreements  when  made  stand  on  the  same  footing  aa  any 
other  contract  for  the  conveyance  of  land.  (East  San  ICateo  Land 
Co.  T.  Southern  Pacific  B.  B.  Co.,  823.) 

8.  AOOEFTANGB  Or  GbNYXTANGB  UTOH   GONDITION— BlGBT  €9  RAnJM>Aa 

OoBPOftATiON. — A  railroad  may  accept  a  conveyance  of  land  upon  any 
condition  that  may  lawfully  be  annexed  to  an  ordinary  grant,  and 
such  a  contract  may  create  an  estate  leas  than  a  fea  in  land  taken 
for  a  right  of  way.     (Id.) 

8.  Expiration  or  Ldcitid  Estatb — OoNnNUANOi  or  U8»— Dutt  or 
Bailboad  Cokpobation.— Where  an  estate  is  granted  to  a  railroad 
corporation  for  a  limited  period,  and  at  the  expiration  thereof,  the 
corporation  elects  to  continue  its  use  for  a  right  of  way,  it  eaa  onfy 
do  so  by  compensating  the  reversioner.     (Id.) 

See  Deed,  1,  i. 
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RAra.    See  GUadnal  Uw,  Ur4k 
BBOOBDATION.    See  Broker,  S-t. 
KEFEBBNIXJIL    See  Mimleipel  Owpeniltee%  L 


RESCISSION. 

1.  Salb  of  TouuNe  Cuir~FftAu&— iMABiLirr  fo  Bxstobb  Gas  Takbm 
lar  EZOSANO& — ^A  Tendee  under  a  eontraet  for  the  pnrebaae  and 
iidiitTj  of  a  new  touring  ear  ia  not  deprired  of  his  right  to  re- 
aelnd  the  eontraet  upon  dieeoTer/  that  the  ear  reeeired  bj  hia 
waa  not  a  new  ear,  because  of  the  faet  that  the  yendor  had  resold 
the  ear  of  the  vendee,  which  he  received  in  part  consideration  of 
the  aale,  notwithstanding  the  Tendee  had  knowledge  that  the  vendor 
intended  to,  and  did,  sell  sneh  ear.  (United  Motor  San  Franeiseo 
Ca.  T.  Oallander,  41.) 

t.  LUBXLITT  or  yiNDOBr—DAicAOXS.— Under  such  eirenmstaneea,  the 
vendor  mnst  make  good  in  damages  the  valne  of  the  ear  which  \£ 
eannot  restore,  and  this  it  may  be  required  to  do  in  the  aetion  for 
reseiasioB.    (Id.) 

8.  PaoMPTiTDDi  m  Bbbcission — CoNSTBuonoN  or  GoDi.— The  flnl 
requisite  of  rescission  is  prompt  action,  and  subdivision  1  of  see- 
ties  1691  of  the  Civil  Code  is  mandatory  as  to  the  promptitude 
required,  except  aa  to  the  eases  therein  enumerated,  and  others 
where  a  sufficient  showing  is  made  in  excuse  for  the  delay.    (Id.) 

i.  Un  or  Gab— EviDBNGB  —  Pboicpt  Bbsoibsion. —  In  an  aetion  to 
reeover  on  the  promissoiy  note  given  as  part  consideration  of  the 
Bale,  it  eannot  be  contended  that  the  vendee  failed  to  rescind  the 
eontraet  within  a  reasonable  time,  from  the  faet  that  he  made  no 
attempt  eo  to  do  until  two  daya  before  his  note  fell  due  and  after 
he  had  used  the  ear  almoet  a  month,  where  it  is  made  to  appear 
that  he  received  the  ear  under  a  warranty  of  a  reputable  firm  that 
it  waa  a  new  car,  and  that  he  waa  about  to  become  the  agent  for 
the  sale  therefor  in  the  locaUty.    (Id.) 

6.  Rbkotal  or  Pabtb  or  (Ub  bt  Ybndbb — Exhibits  in  Coubt  — 
Bbsoibsion  UNArrsoTBD.— The  defendant  in  such  action  is  not 
precluded  from  asserting  his  right  to  rescind  on  the  ground  that 
he  exerciaed  acts  of  ownership  over  the  car  inconsistent  with  his 
claim  that  he  waa  holding  it  subjeet  to  plaintiiTs  order,  where  such 
aeta  consisted  in  taking  off  the  wheels,  detaching  some  parts  of  the 
ear,  snd  bringing  them  into  court  as  exhibits  at  the  trial,  while 
the  ear  waa  in  the  custody  of  the  sheriff  under  attachment,  in 
the  abeenee  of  any  showing  that  the  car  was  injured  or  its  value 
inq^aired  by  the  temporary  removal  of  such  parts,  or  that  the  do- 
frr^**t   was  prevented   thereby   from  delivering   the  ear  to   the 
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plaintiff  m  th«  court  direeted,  on  eomplianeo  bj  plaintiff  on  ito 
part  with  tho  judgment  of  tho  oourt.     (Id.) 

SooSalo,  t,  1ft. 
BESIDENOE.    See  DiToveo,  1|  8ammoati 
RESTRAINT  OF  TBADB.    600  fialo,  13,  14 
BIGHT  OF  WAT.    800  Deed,  1,  t;  BailraOi 
BOBBEBY.    See  Criminal  Law,  70-7T. 
SALE. 

1.  CONTKAOT  — 6ALI  07  PUMPINO-PLiLNT  BQUtfMJPIT  —  BbAOB  —  EtI- 

DiNOi— BuBDKN  ov  Pboof— Capacfft  gv  Wxll. — In  an  action  to  n- 
eo7or  damages  for  a  breach  of  a  contract  for  the  sale  of  a  pumping- 
plant  equipment,  which  the  vendor  guaranteed  was  capable  of  lifting 
eighty  inches  of  water,  equivalent  to  780  gallons  per  minute,  pro- 
yided  the  water  in  the  well  did  not,  when  pumping,  lower  more  than 
twenty  feet  below  the  pump,  the  burden  is  upon  the  vendee  to 
affirmatively  show  that  he  had  developed  a  sufficient  amount  of  water 
in  the  well,  which,  had  the  plant  been  what  it  was  guaranteed  to 
be,  woold,  if  incapable  of  pumping  the  number  of  gallons  per  minnte 
proTided  bj  the  eontraet,  at  least  have  lifted  a  suffieient  amount 
of  water  to  meet  the  requirements  of  the  vendee  and  not  cause  him 
any  damafo.    (Fairbanks,  Morse  and  Co.  t.  Zimmerman,  81.) 

li  ChTAaat  Of  Othb  Wnxs — Insuitigiency  or  Paoor. — Evidenee 
that  other  weDs,  in  the  vicinity  of  the  well  in  question,  of  Tarying 
depths,  and  ranging  in  distance  from  a  quarter  of  a  mile  to  a  mile 
therefrom,  which,  after  being  developed,  produced  water  in  sufficient 
quantity  to  irrigate  the  lands  tributary  thereto,  is  not  only  vague, 
but  wholly  insufficient  to  establish  the  capacity  of  the  welL     (Id.) 

S.  Pbunx  Ciof— PEaFOBMANGs — Rejectign  ow  Poetion  or  Cbop. — ^The 
purchaser  under  a  contract  for  the  sale  and  delivery  of  a  crop 
of  dried  prunes,  which  had  already  received  and  accepted  the  larger 
portion  of  the  crop,  and  requested  an  extension  of  time  for  the 
delivery  of  the  remainder,  which  was  accorded  to  it  by  the  seller 
only  after  the  manager  of  the  purchaser  had  personally  inspected 
such  remainder  and  expressed  satisfaction  therewith,  with  the  excep- 
tion of  a  single  and  severable  ton,  which  he  also  expressed  willing- 
ness to  accept  if  put  in  condition,  is  not  justified  in  rejecting  the 
whole  of  such  remainder  on  the  ground  that  the  excepted  ton  had 
not  been  put  in  proper  condition,  but  should  have  confiDed  such  re- 
jection to  such  ton  and  accepted  the  prunes  which  were  up  to  the 
contract  requirement  (MorreU  t.  San  Tomas  Drying  and  Fscking 
Oe.,lM.) 
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4.  OoMTEAcr— Sali  or  Motor  Cabs — ^Rbtention  or  Deposit  as  Dam- 

AOn — ^BXOOVXBT    or— EVIDENGB — ^DUTT    OV    SELLER. — ^Whertf    R    OOB- 

tnet  for  the  sale  of  motor  ears  proTided  that  in  ease  of  the  eaneella- 
tion  of  the  contract  before  its  expiration,  or  in  the  event  that  its 
tiBTms  should  not  be  fnllj  complied  with  by  the  purchaser,  the  deposit 
should  be  retained  by  the  seller  as  damages,  it  is  the  duty  of  the 
seller  in  an  action  by  the  purchaser  to  reeoTer  such  deposit,  on  ths 
theory  of  a  rescission  of  the  contract  by  mutual  consent,  to  show 
that  he  has  been  actually  damaged  in  the  sum  deposited,  or  that  oas 
of  the  other  contingencies  mentioned  in  the  contract  had  arises 
upon  which  he  was  entitled  to  retain  the  deposit  (Thomas  t. 
Anthony,  217.) 

ff.  PlESUMFTION    AOAINST  YALIDITT   OV  LIQUIDATED   DAMAGES — BXGEP- 

noN  TO  BE  Pleaded  and  Proven. — In  order  to  entitle  a  defendant 
to  retain  the  sum  deposited  with  him  as  contingent  liquidated  dam- 
ages for  the  breach  of  an  obligation,  it  is  incumbent  upon  him  to 
show  not  only  by  averment,  but  also  by  proof,  that  his  case  is 
within  the  exception  contained  in  section  1671  of  the  Civil  Code,  for 
without  an  allegation  bringing  his  case  within  the  exception  the 
pleading  in  that  regard  i«  insufficient,  the  presumption  being,  in  the 
absence  of  such  allegation,  that  such  agreement  is  void.     (Id.) 

9.  Eescission  or  Contracts — Power  or  Aosntb. — Presumptively  rb 
agent  is  employed  to  make  contracts,  and  not  to  modify  or  rescind 
them;  to  acquire  interests,  not  to  give  them  up,  and  no  power  ts 
vary  or  cancel  an  agreement  is  to  be  inferred  from  a  general  power 
to  make  it,  nor  has  the  agent  any  implied  power  to  waive  or  give  up 
rights  or  interests  of  his  principal,  unless  the  principal  knew  or  ap- 
proved of  such  modifications  by  the  agent.  However,  a  general 
agent  may  act  under  such  broad  power  to  contract  in  his  own  name^ 
or  to  make  terms  or  to  settle  upon  his  own  discretion,  as  to  overcome 
this  presumption,  and  bind  the  principal  by  the  modification,  reseis* 
don,  or  release  of  the  agent     (Id.) 

7.  GHANOi  or  Sale  Price— Reserved  Biqht— ErrEor  or. — An  ageney 
contract  providing  for  the  purchase  of  fifty  motor  cars  between 
specified  dates  covering  a  period  of  almost  one  year,  is  not  void  by 
reason  of  the  reservation  therein  of  the  right  to  change  the  list  and 
net  prices  of  such  cars  at  any  time  by  giving  the  purchaser  two 
weeks'  notice  of  such  proposed  change,  where  the  purchaser's  broker- 
age or  discount  is  not  altered  by  such  change.     (Id.) 

$•  GanoelijAtion  or  Contract— Reserved  Right  or  Seller— ErrsoT 
or« — Such  a  contract  is  not  void  for  lack  of  mutuality  by  reason  of 
the  provision  therein  reserving  to  the  seller  the  right  to  cancel  the 
contract  upon  fifteen  days'  notice  and  returning  unused  deposits. 
(Id.) 

••  Breach  or  Warranty  or  Quality — Sufficiency  or  Evidenobw— 
In  this  action  for  damages  for  the  breach  of  an  express  warrantj 
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which  aeeompanied  tha  fals  of  a  eertain  qaaatitj  af  eoifee  bagi  to 
tho  plaintiir  hj  the  defendant,  it  is  held  that  the  finding  that  the 
bag!  were  not  in  the  warranted  eondition  npon  their  arrival  at  the 
port  of  destination  is  supported  bj  the  evidence.  (W.  B.  Grace  and 
Oompanj  t.  JjSfj,  281.) 

10,  Meabttu  or  Damaois — ^Maxkr  Yalub  at  Placb  ov  DEsmfAnoir 
— Whxn  Admissiblb.— Where  it  was  not  practicable  for  the  plaintiff 
to  inspect  the  bags  at  the  place  of  shipment,  and  the  defendant  had 
knowledge  at  the  time  of  sale  as  to  where  thejr  were  to  be  shipped 
and  used,  it  is  proper  to  fix  the  damages  with  reference  to  the  mar- 
ket value  of  the  bags  at  the  port  of  destination  rather  than  where 
thej  were  baled  and  received.     (Id.) 

11.  EviDiNGB— Knowledge  or  Place  and  Un  or  Bags. — In  such  aa 
action  it  is  not  error  to  permit  the  defendant  as  a  witness  for  the 
plaintiff  to  be  interrogated  as  to  his  knowledge,  ^at  the  time  of 
the  condnding  of  the  transaetiony"  concerning  the  place  when  the 
bags  were  to  be  used.     (Id.) 

U.  BxoovsBT  or  Damages— Brsaoh  or  Wabkantt— iNSPEonoir  Piioft 
TO  Delivebt — ^ErrEOT  or. — ^The  right  of  a  buyer  of  personal  prop- 
erty to  recover  damages  for  breach  of  an  express  warranty  is  aol 
affected  by  an  inspection  of  the  property  before  delivery.     (Id.) 

18.  GoNiBAOT — Sale  or  Jewelbt  Business— Agbeeicent  not  to  Enoaob 
IN  SiMiLAB  Business— EviDENOE — ^Breach  or  Gontbact. — ^A  eon- 
traet  in  which  it  was  agreed  that  the  seller  of  a  jewelry  business 
would  not  engage  in  the  same  business  in  the  dty  in  which  such 
business  was  being  conducted,  for  the  period  of  twenty  yeai% 
either  for  himself  or  as  the  employee  of  another,  and  that  if  be 
did  so  he  would  respond  in  liquidated  damages  in  a  specified  sum^ 
la  violated  by  the  opening  of  another  jewelry  store  in  the  same 
dty  under  the  name  and  dgn  of  the  son  of  the  seller  in  the  build- 
ing owned  by  the  latter,  who  personally  superintended  the  flttinf 
np  of  the  store,  furnished  all  money  for  the  purchase  of  the  stock, 
and  for  a  condderable  period  of  time  after  the  opening  of  the 
store  did  all  of  the  finer  and  more  extensive  repair  work  In  the 
store  premises  and  collected  and  receipted  for  the  mon^  paid  for 
such  work.     (Akers  v.  Bappe,  290.) 

14.  Gontbact  not  to  Engage  in  Business  roB  Twbntt  Tbabs — ^TiXB 
NOT  Unbeasonablb. — ^A  contract  not  to  engage  in  the  same  business 
for  the  period  of  twenty  years  in  the  dty  in  which  a  business  sold 
was  conducted  is  not  void  on  the  ground  that  the  time  is  unreason- 
ably long,  where  the  successors  in  interest  of  the  buyer,  after  the 
lapse  of  six  years  of  the  time,  are  still  conducting  the  original 
business.     (Id.) 

15.  Failubb  to  Deliveb  Within  Time— Bescission.— Where  a  eon- 
tract  for  the  sale  of  an  automobile  provides  for  the  ddivery  of  the 
machine  within  thirty  days  from  the  date  of  the  contract,  and  the 
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Tendor  faila  to  make  raeh  deliirerj  within  raek  timt,  and  tiaa  ii 
of  the  essence  of  sneh  contraet,  the  yendee  is  entitled  to  reseind 
and  recover  whatoTor  he  has  paid  under  the  eontraet  (Mettler  ▼• 
Vance,  499.) 

16.  Bbeaoh  ov  Gontkagt— Tim  or  Pebformanob. — ^A.  contiacting 
partj  is  not  ezensed  from  performing  his  eontraet  within  the  time 
agreed  npon,  farther  than  that  in  certain  contracts  failure  to  per- 
form strictly  to  contract,  as  to  time,  does  not  authorise  the  other 
party  to  rescind.     (Id.) 

17.  AonON    TO    EOTABUSH    IMTIBEST    IN    STALUGN— OONmCTINO    EVI- 

DING»— Findings  (}onglu8IVX^ — ^In  an  action  to  recover  one-half  of 
the  proceeds  on  the  sale  of  a  stallion,  plaintiff  claiming  to  have  been 
a  tenant  in  common  with  the  defendant  of  the  stallion,  where  the 
evidence  is  conflicting  and  defendant's  testimony,  if  beUoTed  by 
the  court,  was  sui&eient  to  sustain  a  finding  in  his  favor,  it  will 
not  be  disturbed  on  appeal  (Smith  t.  Beis,  579.) 
IS.  AonoN  VOB  QcoDS  Solo — PLSADnla — Pbssuicftion  as  to  Ownxbshxp 
or  Debt. — In  an  action  for  goods  sold  the  complaint  sufficiently 
riiows  the  ownership  of  the  indebtedness  at  the  time  of  the  filing 
thereof,  where  it  is  alleged  that  the  defendant  was  indebted  to  the 
plaintiff  for  such  goods  on  a  date  prior  to  the  filing  of  such  com- 
plaint, and  it  is  further  alleged  that  such  indebtedness  has  not 
been  paid  to  the  plaintifP.     (Hooper  t.  Smith,  460.) 

See  Husband  and  Wife,  5-7;  fiescission;  Specific  Performaneo| 
Vendor  and  Yendee. 

8AK  DIEGO,  CITT  OF.    See  Municipal  Oorporations,  1-S. 

SAN  FBANCISOO,  CITY  AND  COUNTY  OF.    See  Taxation,  2-^ 

8AN  FBANCISOO  STOCK  AND  EXCHANGE  BOABD. 

!•  OwNEBSHXP  Of  Pbopbbtt« — ^Tho  property  purchased  by  the  San  Fran- 
eiseo  Stock  and  Exchange  Board  at  an  early  date  in  the  history  of 
the  association  by  contributions  and  fees  of  membership  for  the  pur- 
pose of  having  a  building  for  the  convenience  of  the  members  and 
their  business  was  in  equity  the  property  of  such  members,  notwith- 
standing that  the  title  thereto  was  taken  in  the  name  of  a  corpora- 
tioB  composed  entirely  of  such  members  known  as  the  Company  of 
Associated  Stockholders,  which  had  no  other  purpose  for  existence 
than  to  hold  the  legal  title  to  the  property  and  manage  the  same  for 
the  benefit  of  the  members  of  the  board.     (Hassey  ▼.  Buggies,  19.) 

2.  Bblationship  Between  Membebs  and  Boabd— "Seat."— Under  the 
articles  of  agreement  creating  the  San  Francisco  Stock  and  Ex- 
ehange  Board,  the  rights  and  equities  of  its  members  with  respect 
to  the  assets,  and  the  particular  advantages  which  accrued  to  each 
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member  thereof,  were  all  eomprised  and  defined  by  the  terms  "the 
•eat  and  privilegea  of  membership/'  and  each  member  in  good  stand- 
ing could  dispose  of  his  "seat/'  and  with  the  consent  of  the  board 
introduce  his  successor  in  interest  into  the  bodj  of  its  membership, 
and  in  case  of  the  death  of  a  deceased  member  the  board  itself  was 
fiTen  the  right  and  charged  with  the  duty  of  disposing  of  the 
^seat"  for  the  benefit  of  the  widow  and  children  of  the  deceased 
member;  and  in  case  of  a  delinquent  member,  the  president  of  the 
board  became  invested  with  a  trusteeship  oxer  the  "seat/'  with 
power  of  disposition  and  of  distributing  the  proceeds  among  those 
of  his  fellow-members  who  were  creditors.     (Id.) 

t.  Division  of  Pbooxeds — ^Aokbxicxnt  of  Livino  Msmbebs — Shais 
OF  Deceased  Member— Waiver.— The  execution  of  a  written  agree- 
ment, after  the  sale  of  the  property,  bj  all  the  living  members  of 
the  board  to  divide  the  proceeds  of  the  sale  among  themselves  and 
the  representatives  of  deceased  members,  gives  the  representative  of 
a  deceased  member,  who  did  not  sign  such  agreement,  an  equal  ad- 
vantage  with  one  who  did,  where  it  appears  that  the  former  was 
not  given  an  opportunity  to  sign  or  participate  in  its  benefits,  as 
fhe  execution  of  the  agreement  eonstituted  a  waiver  on  the  part  of 
fhe  living  members  to  any  portion  of  the  share  of  such  deeeased 
member.    (Id.) 

4.  Sale  of  Pbopertt — ^Pboportionatb  Share  of  Proceeds  of  Deceases 
Member  in  Good  Standing — Distributeon  Among  Creditors— Iir 
UBGAL  AcnoN  OF  Presidsnt  OF  BoARD.— Upon  a  sale  of  the  prop- 
erty of  tiie  San  Francisco  Stock  and  Exchange  Board,  the  prettdeal 
Of  the  board  to  whom  was  paid  over,  as  trustee,  the  proportionate 
share  of  the  proceeds  of  the  sale  belonging  to  a  deceased  member, 
has  BO  right  to  distribute  the  same  among  the  asserted  creditors  of 
the  deceased,  where  such  member  was  in  good  standing  at  the  time 
of  death  and  had  not  disposed  of  his  "seat"  in  the  board.     (Id.) 

ff.  AonoN  TO  Beoover  Share— Findings— Equitable  Interest— Con- 
TiNniNO  Securitt.— In  sn  action  by  the  administrator  of  the  estate 
of  the  deceased  member  of  such  board  to  recover  the  share  of  the 
proceeds  of  the  sale  to  which  said  estate  is  entitled,  the  issoe  that 
under  the  constitution  and  by-laws  of  the  association  the  equitable 
interests  of  every  member  therein  shall  be  and  remain  a  continuing 
seeority  to  all  members  of  the  board  with  whom  he  might  deal  for 
the  performance  of  his  contracts  and  the  fulfillment  of  his  oblige 
tloDS,  is  covered  by  the  finding  that  the  deeeased  was  in  good  stand* 
ing  and  ewed  no  obligations  to  the  members  thereof.     (Id.) 

tt.  Indebtedness  of  Deceased  Member  to  Fellow-members — ^Imma- 
TBRiAUTT — Effect  of  Waiver. — The  question  whether  or  not  the  do- 
seased  member  at  the  time  of  his  death  was  indebted  to  his  feDow- 
la  ai^  sui  Is  not  material,  by  reason  of  the  waives  of 
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6AK  FBANdSCO  STOCK  AND  EXCHANGE  BOABD  (Continued). 
woj  doim  to  anj  portion  of  the  riiare  of  soeli  member  from  the  eze- 
eation  of  the  agreement.     (Id.) 

7.  Pjlbtt  Plaintiff— Substitution  of  Hsn  fob  Adicinistbatok. — In 
faeh  an  action  the  defendants  cannot  contend  that  the  administra- 
tor had  no  authority  to  bring  the  action,  or  that  the  Judgment  was 
in  faTor  of  a  perion  not  an  original  party  to  the  action,  bj  reason 
•f  the  Biibetitution  of  the  only  heir  of  the  deceased  as  plaintiff  with- 
out objection.     (Id.) 

8.  JusoMSNT — Mehbkbs  OF  BoABD  AND  Pbbsidsnt.— A  judgment  ia 
aoeh  action  against  all  the  members  of  the  board  as  well  as  its  preal- 
dent  is  proper,  where  it  is  shown  that  at  aU  times  such  president 
was  the  authorized  agent  of  the  board.    (Id.) 

SPBCiriC  PEBFOBMANCE. 

1.  CoNTBAOT   fob   LxASI   of   LaN1>~PlbADING — SUFFIGIENOT    OF    COK- 

flaint— Conditions  to  Execution — Constbuotion  of  Contbaot^* 
A  eomplaint  in  an  action  for  the  specific  performance  of  a  eontraet 
for  a  lease  of  land  for  the  purpose  of  exploring  the  same  for  oil  ia 
not  subject  to  general  demurrer  on  the  ground  that  it  disclosed  that 
the  lease  was  to  be  executed  only  when  the  patent  to  the  land  had 
been  issued  and  the  land  conveyed  to  the  defendant,  where  it  is 
alleged  that  such  defendant  had  received  a  conveyance  of  such  land 
after  the  issuance  to  his  grantor  of  the  final  receipt  of  the  receiver 
of  the  United  States  land  office  for  a  patent  to  such  land,  and  it 
appears  from  the  contract  that  no  express  reference  is  made  therein 
to  a  patent,  but  the  execution  of  the  lease  was  made  dependent  upon 
^the  eonsummation  of  the  patent  proceedings."  (Colm  t.  Francis, 
742.) 

2.  CONTBAOT  TO  SlLL  TO  ThIBD  FaBTT — SUFFICIENOT  OF  COMPLAINT«> 

*<I6NSUMMATI0N  OF  Salb  NOT  SHOWN. — In  such  an  action  the 
eomplaint  is  not  subject  to  general  demurrer  in  alleging  that  the 
defendant,  previous  to  the  commencement  of  the  action,  made  a 
transfer  of  all  her  interest  in  the  property  to  a  third  party,  where 
there  is  no  further  averment  that  she  had  disposed  of  or  sold  the 
land.     (Id.) 

8.  CONTBACT  FOB  LBASB  OF  OiL  LANDS — SUFFIGIENOT  OF  CONSIDEBA- 

TIOM  —  Dbvxlopmbnt  Wobk.  —  "Development  work"  already  per- 
formed and  to  be  performed  Is  a  sufficient  consideration  to  support 
a  eontraet  for  a  lease  of  lands  for  the  discovery  of  oiL  (Id.) 
i.  Lbabb— Adequaot  of  Considebation.— An  agreement  on  the  part 
of  the  lessee  of  oil  land  to  do  all  work  at  his  own  expense,  pay  aU 
taxes  on  the  personal  property,  and  pay  to  the  lessor  as  rent  or 
royalty  one-eighth  of  all  the  proceeds  of  oil  produced,  constitutes  a 
fair,  just,  and  xoaionable  oonsideration  for  the  leasa.     (Id.) 
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SPEGIFIG  PEBTOBMANGE  (Continned). 

6.  Pleading  —  SumcnNOT  or  Comfuumt  —  Teutb  or  Faots^ — ^Li 
paBfling  upon  the  question  of  the  raffieieney  or  inauffieien^  of  a 
oomplaint  to  state  a  cause  of  action,  it  is  whollj  beyond  the  scope 
of  the  inquiry  to  ascertain  whether  the  facts  stated  are  true  or 
vntnio.    (Id.) 

0L  SPBCino  PiaroBMANcni  or  GowTBAor^AraQUAor  or  ODNsiDnATioN 
— ^Plbadinq  and  Evidincb. — ^Adequacy  of  consideration  for  a  con- 
tract  whose  terms  are  sought  to  be  enforced  through  a  dsereo  of  a 
court  of  equity  must  bo  pleaded  and  proved*    (Id.) 

STATUTE. 

BTAIUT(ttT  OONSTBUOnON— EfVEOT  lO  U  QlVIN  EVUT  PAST  Of  SrA9- 

un. — ^It  is  a  cardinal  rule  of  interpretation  of  statutes  that  oifeet^ 
If  possible,  must  be  given  to  eyeiy  clause  and  part  thereof.    (Amtia 
?•  Strang,  265.) 
Bee  Common  Law;  Criminal  Law,  S9. 

STATUTE  OF  FBAUI)&    Bee  Broker,  L 

STATUTE  OF  LIMITATIONS.    See  County;  Deed,  8;  Insuranee^  t| 
OfBlce  and  Officers,  13-16;  Parties;  Pleading,  8. 

STOCK  AND  EXCHANGE  BOABD.    See  San  Francisco  Stock  n« 

Exchange  Board* 

STOCK  AND  STOCKHOLDEBa    See  Corporation, 

STBEET  ASSESSMENT. 

L  SnuoBT  Law— Bkoovxet  upon  Bond— Plaoi  of  Fiuno  SrAmam  ov 
ChAiU4 — In  a  case  of  street  improvement  work  done  under  eon- 
tract  with  a  municipal  corporation  in  accordance  with  tho  Btreel 
Work  Act  of  1885  (Yrooman  Act)  and  amendments  thereto,  • 
claimant  furnishing  material  therefor  who  seeks  to  recoTcr  os 
the  bond  given  in  connection  with  the  contract  must  file  his  state- 
ment of  claim,  as  directed  by  section  6%  of  ouch  act,  with  tho 
superintendent  of  streets,  and  such  a  statement  filed  with  the  board 
of  trustees  and  not  delivered  to  such  superintendent  or  filed  in  Uo 
office  is  not  a  compliance  with  ouch  section,  although  the  oamo 
was  addressed  to  both  the  superintendent  and  board  of  trustees. 
(San  Dimas  Quarry  Co.  T*  American  Surety  Company  of  New 
York,  8.) 

£.  Public  Wobk— Felino  Statemimt  or  CukiH— iNAPmoABnxTT  lo 
CoNTaACTS  Under  Vbodman  Act.— The  act  of  March  27,  18©7 
(Stats.  1897,  p.  201),  requiring  mechanics  employed  upon  pubUo 
work  who  seek  to  recover  upon  the  contractor's  bond  to  file  tho 
itatoment  of  their  claims  with  the  board  of  trustees,  lO  sot  Of- 
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STREET  ASSESSMENT  (Continued), 

plieable  to  work  dono  under  the  Yrooinan  Aet,  as  tlie  adoptioa  of 
■ection  6%  of  saeh  act  (Stats.  1899,  p.  23)  in  1899  repealed  tlie 
met  of  1897  in  so  far  ae  mieli  aet  eoold  be  oaid  to  be  applieaUe 
to  work  which  came  under  the  scope  of  such  section.  (Id.) 
9.  Statutory  Bond — Conditions  or  Bboovsby* — ^In  an  action  to  xa- 
coTer  upon  such  a  bond  it  ia  essential  that  the  plaintiif  show  that 
all  the  requisites  of  the  statute  haye  been  observed,  aa  he  eaanoi 
recoTer  thereon  as  a  common-law  bond.     (Id.) 

4.  Strict  Law— Pdrchasi  op  Propxrty  for  Bilikqubnt  AaaBSSHiNTs 

BT  MUNIOIPALITII&— OONSTITXTTIONALITY  OF  ImFROVXMXNT  BoND  AOT 

Of  1915. — ^The  provision  of  the  Improvement  Bond  Act,  approved 
June  11,  1915,  that  a  municipalitj,  in  the  absence  of  any  ether 
purchasers,  must  purchase  all  property  oifered  at  delinquent  sales 
for  the  nonpayment  of  street  assessments,  is  not  within  the  inhibi- 
tion of  section  18  of  article  XI  of  the  constitution,  which  prohibits 
a  municipality  from  incurring  any  liability  not  to  be  satisfied  during 
the  current  fiscal  year  in  which  the  same  is  incurred  without  sup- 
port of  a  two-thirds  vote  of  the  electorate.  (Federal  Conatmetion 
Co.  V.  Wold,  860.) 

5.  Constitutional  Law— Inoubrino  of  Liauuths  bt  MuinoiFAU- 
fiBS— Apfuoabilitt  of  Provision.— The  provision  of  section  18  of 
article  XI  of  the  constitution  limiting  the  incurring  of  liabilities 
by  municipalities  only  refers  to  acts  or  contracts  of  municipalitiea, 
and  not  to  liabilities  which  the  law  places  upon  them.     (Id.) 

•.  Nones  iNvmNO  Proposals— Omission  to  Bxcits  Ai;nRNATivi  of 
Bond— Valid  Contract.— A  contract  awarded  for  the  doing  of  street 
work  under  the  Improvement  Act  of  1911  is  not  void,  because  of 
the  fact  that  the  notice  inviting  proposals  omitted  to  recite  that 
tiie  alternative  of  a  bond  for  an  amount  not  less  than  ten  per  cent 
of  the  aggregate  of  the  proposal  should  accompany  such  proposal, 
where  the  resolution  of  intention  provided  that  either  a  eertifitfd 
eheck  in  such  amount,  or  a  bond  for  such  amount^  ahould  aoeom- 
pany  the  proposala.    (Id.) 

STREETS,  BOADS,  AND  HIQHWATa    Baa  Hnnieipal  Oaipoxaliioai^ 
8,  9;  Street  Assessment. 

SUMMONa 

AonON    FOR    DiTOROB— 43ERyi01   OF    SUHHONS    BT    PUBLICATlOlf— SUFFI- 

ClXNOT  OF  Affidavit. — ^An  afildavit  for  publication  of  summons  im 
R  suit  for  divorce  which  plainly  and  directly  states  that  the  da> 
fendant  never  has  been  a  resident  of  the  state  of  California,  that 
she  has  never  resided  within  the  state,  and  that  her  home  and  resi- 
dence is  in  Lynn,  Massachusetts,  the  particular  street  number  being 
given,  is  sufficient,  prima  fade,  to  support  a  valid  order  of  publi- 
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8XJHMON8  (Continned). 

•atioa,  under  section  41S  of  the  Code  of  GiTil  Proeedve,  notwith- 
•tanding  it  doee  not  follow  a  rule  of  tlie  enperior  eonrt  requiring 
the  affiant  to  giTO  the  information  npon  which  the  etattanent  of 
raddeace  is  made,  and  if  the  information  is  contained  in  a  letter, 
neh  letter  mnst  be  attached  to  the  affidarit.  (Porter  t.  Snpeiior 
Ooiirt,806.) 
flee  Jnttiee^  Oimrt,  4. 

8UFBBI0B  OOUBT.    See  Griniul  Law,  tS^  Ui  XleetiMi. 

SUBBTT.    Bee  Appeal^  1. 

TAXATION. 

L  Cbumcb  PaoraiTT— CoNBTBUcnoN  op  CoNTBAor  OP  Salb. — ^KThere 
a  contract  for  the  sale  of  real  property  belonging  to  a  religions 
eorporation,  and  need  ezdusiyelj  for  religious  purposes,  proWdes 
that  the  church  is  to  retain  the  possession  of  the  propertj  for  a 
designated  period  npon  the  payment  of  a  stipulated  rate  of  interest 
vpon  the  paid-up  installments  of  the  purchase  price  in  lien  of  rent, 
the  beneficial  ownership  of  the  property  is  in  the  Tcndee  pending 
the  payment  of  the  remainder  of  the  purchase  price,  and  the  church's 
vse  and  occupation  is  in  effect  that  of  a  tenant,  and  consequently 
the  property  is  not  exempt  from  taxation  under  the  proriaions  of 
section  IH  of  article  XIII  of  the  constitution.  (Havens  t.  County 
of  Akmeda,  206.) 

I.  Taxes  Illegally  Collbotb>— Dbmand  worn  Patmemt — ^MANBAinrs— 
PlXAMNo — SuFnasNCT  or  Gomplaint. — ^In  a  suit  for  a  writ  of 
fnaadamiis  to  eompd  the  supervisors  of  the  city  and  county  of  San 
Francisco  to  approve  and  allow  a  claim  for  the  payment  of  a  judg- 
ment for  the  recovery  of  taxes  illegally  collected  by  the  dty  and 
eonnty,  where  the  complaint  set  forth  with  great  circumstantiality 
the  history  and  nature  of  the  claim,  and  after  doing  so  averred  plain- 
tiff 'presented  his  claim  and  demand  to  said  board,**  the  statement 
sufficiently  shows  that  it  was  the  detailed  claim  and  demand  of  plain- 
tiff which  WM  brought  before  the  board  for  its  approval,  and  the 
complaint  was  sufficient  as  against  either  a  general  demurrer  or  a 
spedal  denuiRor  for  nncertainlj.  (Burr  v.  Board  of  Snpervisorsy 
765.) 

t.  CLAIM     NOT    PaYABU    OUT    OP    FaBTIOULAB    FuMI>— ATPBOVAL    by 

BoABD. — The  claim  for  payment  of  a  judgment  for  the  recovery  of 
certain  taxes  illegally  collected  by  the  city  and  county  of  San  Fran- 
dace  is  one  which  is  not  required  to  be  payable  out  of  the  revenues 
of  any  particular  year  or  fund,  but  is  a  claim  that  the  board  of 
supervisors  is  bound  to  audit  and  approve,  and  the  city  is  required 
to  pay,  irrespective  of  the  provisions  of  the  charter  relative  to  the 
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TAXA.TION  (ConUnned). 

ineuriBg  of  indebtednoM  or  pAyiiiOBt  of  ebiims  im  mcmi  of  tho 
rayeniioi  of  tho  eity  for  anj  partievlar  year.  (Id.) 
i»  Pbuxntatioh  or  CLiiMS  to  Supxbvisoss  —  Usual  Faionoi— 
Maxdamjjm. — ^Whero  tho  usual  procedure  in  the  eity  and  county  of 
8aa  IVanciflco  with  reforeneo  to  the  allowance  and  payment  of 
elaima  ia  that  they  shall  flrat  bo  presented  to  the  board  of  snper- 
▼isora  for  its  approval,  which  procedure  plaintiff  pursued  en  a  claim 
for  payment  of  a  judgment  for  the  recovery  of  taxes  illegally  col- 
lected by  said  dty  and  oounty,  plaintiff  ia  oatitlod  to  a  writ  of 
wumdamm  requiring  tho  board  to  follow  tho  usual  euatom  ia  this 
itfpeet    (Id.) 

800  lahoritaneo  Tax;  IrrigatioB  Distriet. 

TXtlANT  IN  COMMON.    8eo  Huabaad  and  Wi^  H 

TENDBOtb    8eo  Lodging-hoiM^  t. 

TBBBPASBl    8eo  Itaaoti 

TRIAL.    Bee  XaiBont  DoaaSa;  Now  MaL 

TBUST. 

OoMvxTAiroi  OF  BiAL  PBOPiiirT  ^  64IB  AND  Patmxnt  OF  Dnn  09 

OBAMTQA— PIOFIT8    DlTBINO    OONTINUANOB    OF    TBUST— FlNDIMOS— 

JuBiSDionoN  TO  Obdee  SuBSiQUENT  AcoouNTiNQ. — In  an  action  to 
hare  it  declared  that  certain  real  property  which  included  a  running 
hotel  and  saloon  business  was  eonyeyed  to  the  wife  of  a  debtor  of 
the  grantor  upon  the  understanding  of  the  debtor  and  grantor  that 
tho  former  was  to  sell  the  property,  apply  the  proceeds  in  payment 
of  such  indebtedness  together  with  certain  other  debts  of  tho 
grantor,  and  pay  to  the  grantor  the  residue,  the  finding  that  tho 
debtor  did  not  agree  to  pay  to  the  grantor  a  fair  or  any  propor- 
tion of  tho  rents,  issues,  and  profits  of  the  property  during  tho  con- 
tinuance of  the  trust,  is  not  an  express  or  explicit  finding  that  no 
liability  to  account  arose  from  the  trust,  and  the  court  has  juris- 
diction to  thereafter  order  aa  aoeounting  to  bo  made,  (Sehnoidot 
T.  Monenr,  784.) 

800  Pablie  Landa. 

VBNDOB  AND  VENDES. 

L  BaoovxET  OF  Monkt  Paid— Waht  of  Pxaroaif  angi  bt  Plaintiff.^ 
The  Tondeo  under  an  option  contract  for  the  purchase  of  real  estate, 
which  prorided  that  if  tho  purchaser  failed  to  make  any  of  tho 
payments  as  speeifled  in  the  contract,  the  option  should  thereupon 
ooaao  and  determine,  and  the  vendor  should  retain  all  sums  paid 
MOsLi 
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VEKDOB  AND  VENDEE  (Continued). 

^9M  the  eonsideration  and  in  fall  eompeniation  for  tho  option,"  li 
not  entitled,  npon  defanlt,  to  loeorer  the  monej  paid,  bat  the  vendor 
is  entitled  to  retain  the  same*  (Bradford  t.  BonaeT  Land  and  Water 
Co.,  57.) 

5.  Want  ov  Asbsnt  of  CkKKJKHOLixDS  or  ObtroiAnoir  ynmon  10 
Salb — DsFAXTi/F  OF  YxNDES — ^PoiNT  NOT  Atailabls. — In  an  aetion 
to  reeoTor  the  money  paid  ander  ouch  an  option  eontiaet  which  the 
Tondee  eontended  eoTored  the  entire  tnuinees,  franehiie,  and  prop- 
erty of  the  corporation  Tender,  as  a  whole,  the  Tondee  ie  in  no  poei* 
tion  to  complain  that  the  aesent  of  tho  stockholdera  had  not  been 
obtained  as  reqoired  by  aeetion  861a  of  the  Civil  Code,  where  he 
had  not  paid,  or  tendered  or  offered  to  pay  the  balanee  dno  nnder 
the  contract    (Id.) 

t.  OOXFOBATION   LaW— ASSENT   TO   ^MM  OF   PbOPEBTT— OONSTBUOTIOW 

OF  Code— Option  Contkacts  not  Included. — The  provisiona  of  loo* 
tion  861a  of  the  CSvil  Code  that  *'no  sale,  lease,  assignment,  transfer 
or  conTcyanee  of  the  business,  franchise  and  property,  as  a  wholes 
of  any  corporation  now  existing,  or  hereafter  to  be  formed  in  this 
state,  shaU  be  valid  withont  the  consent  of  stockholders  thereof,  hold« 
lag  of  record  at  least  two-thirds  of  the  issned  capital  stock,**  etOiy 
makes  no  reference  to  option  oontracta  to  porchaie  real  estate^ 

(la.) 

4  OONTBAOT  fOa  64IB   OF  8KVEEAL  PABOBLS  —  FAXLUBB  OF   TiTU  TO 

81NOLS  Pabgbl  —  NoNFDBFXiTUBB  OF  CoNTEACT.— Under  a  written 
contract  for  the  sale  and  purchase  of  several  tracts  of  land  com- 
prising over  one  thousand  acres  which  had  been  segregated  into 
separate  parcels,  so  described  in  the  contract,  and  an  acreage  price 
placed  thereon,  the  vendee  cannot  decline  to  purchase  a  speeifle 
parcel  on  the  ground  that  the  title  to  another  parcel  had  failed, 
where  the  contract  expressly  provides  that  should  the  title  to  any 
of  the  described  lands  fail,  it  shall  not  work  a  forfeiture  of  the 
contract,  but  a  deed  to  any  such  lands,  together  with  the  price,  shall 
bo  placed  in  escrow  until  the  title  is  perfected,  provided  the  same 
is  perfected  within  twelve  months.  (Sage  Land  and  Improvement 
Co.  T.  McCowen,  126.) 

6.  Defects  or  Titlb  to  Spioifio  Paboel— Elscaow  Aoeeehemt^ 
Effect  of. — ^Under  the  terms  of  such  a  contract  the  vendee  cannot 
complain  of  alleged  defects  in  the  title  to  a  spodiic  parcel,  whero 
a  suit  to  quiet  title  was  brought  as  to  such  parcel,  the  title  quieted 
thereto,  and  a  deed  thereof  placed  in  escrow,  upon  tho  solo  and 
only  condition  that  it  and  tho  price  therefor  should  there  remain 
for  the  period  of  one  year  to  provide  against  the  possible  contin- 
gency of  the  defendants  in  such  suit,  who  were  served  by  publi- 
eation,  appearing  and  opening  up  their  defanlti    (Id.) 
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VENDOB  AND  VENDEE  (Conthiued). 

0L  DxROTS  Of  Txtlb—Waivu.— Where  under  a  eontraet  ef  eale  tt  li 
the  duty  of  a  purchaser  to  point  out  defeeti  in  title^  hie  failure 
BO  to  do  is  a  waiver  of  the  defeets.    (Id.) 

f.  GoNTRAor  or  Pubohasi  ov  Land — Ezxacin  ov  Optiom— Tim— 
INTBBXST— SuvnciiNOT  OV  EviDiNGB.— It  is  held  in  this  action  that 
the  eridenee  was  sufficient  to  sustain  the  findings  of  the  trial 
eourt  with  respect  to  the  exercise  of  an  option  to  purchase  land, 
and  also  that  the  interest  should  be  computed  up  to  the  time  of 
the  tender  onlj.    (McPherson  t.  Eberhard  Tanning  Co.,  289.) 

i.  IvsvALidiBNT  Patkihtb— SioDBirr  or  Payments  bt  Gkop  Moav- 
«A«i  — ArpUOATiON  ov  PB00XED8. — ^Where  a  contract  to  purchase 
land  prorides  that  the  price  shall  be  paid  in  specific  amounts  at 
specified  times,  the  Tender  is  not  warranted  under  the  terms  of  a 
erop  mortgage  giyen  bj  the  vendees  to  secure  the  payments  of  sueh 
amounts,  in  applying  the  proceeds  of  the  whole  crop  on  such  price, 
where  it  is  shown  that  both  instruments  were  made  at  the  same  time, 
but  is  limited  in  making  such  application  by  the  terms  of  the  con- 
tract   (Morrow  t.  Wells,  806.) 

ft.  DxvAuiir  ov  Vbndxb— Whin  Entitlxd  to  BsTtTiui  ov  Monbt  Paid. 
A  Tender  aft6r  a  breach  of  a  contract  of  sale  by  the  Tcndee,  may 
agree  to  a  mutual  abandonment  and  reecission  of  the  contract,  and 
in  such  a  case,  the  yendee  is  entitled  to  a  repayment  of  the  moneys 
paid.  (Hay  t.  Cas^,  670.) 
10.  AoBXXiciNT  Ganobuno  Contbagt— Bbpayment  ov  Ybndbb— Suvn- 
OONOT  ov  EviDBNCB. — ^Au  agreement  made  between  a  defaulting 
Tcndee  and  the  Tender  canceling  the  contract  of  sale,  and  giving  a 
third  party  a  thirty-day  option  to  sell  the  property,  and  proriding  that 
the  Tcndee  shall  be  repaid  out  of  the  money  fixed  as  the  sale  price, 
the  amounts  paid  by  him  under  the  contract,  and  that  in  the  e?ent 
that  the  sum  be  not  paid  the  yendee  shall  receive  nothing  and  shall 
haye  no  further  claim  in  the  property,  is  not  a  waiver  of  the  rights 
•f  the  vendee,  in  the  event  of  a  failure  of  the  third  party  to  make 
the  sale,  as  there  is  no  consideration  for  the  waiver,  and  where  the 
Tender  afterward  makes  a  sale  of  the  property,  and  orally  promises 
to  repay  the  vendee  when  the  sale  is  made,  the  vendee  if  entitled  to 
recover.  (Id.) 
Bee  Broker,  8-8;  Spedfie  Performaneei  Taxation, 

YENUB.    Bee  Place  of  TriaL 

WABBANTT.    Bee  Sale,  9-lt. 

WATEB  AND  WATER  BIGHT&    See  Easement,  % 

WAT.    See  Bisht  of  Way. 
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WOSEMEN'S  COMPENSATION  AOT. 

!•  CoHSTBUonoN  or  —  Casual  Employee. — The  Workmen's  Compeii»- 
tion,  Iniaranee,  and  Safetj  Act  does  not  include  a  parson  whose 
emploTment  is  casual  and  not  in  the  usual  course  of  the  trade,  busi- 
ness, profession,  or  occupation  of  his  emplojer;  and  one  emploTCd 
to  applj  two  coats  of  paint  to  the  house  of  his  emplojer,  the  em- 
ployer to  furnish  the  painting  materials  and  the  emplojee  to  receiTe 
a  certain  amount  per  diem,  the  employment  not  behig  for  any  dei- 
aite  period  of  time,  but  the  work  being  such  as  would  reasonably 
be  done  within  two  weeks,  is  not  entitled  to  reeoTor  for  accidental 
injuries  sustained  the  first  day  of  his  employment,  resulting  in  tem- 
porary total  disability,  and  the  Industrial  Accident  OommissioB  has 
ao  jurisdiction  to  award  compensation  for  such  injuries.  (Bleed  t. 
Industrial  Accident  Commission,  274.) 

t.  Definition  or  "Casual."— The  ordinary  signillcatioB  of  the  w«rd 
''casual"  is  something  which  comes  without  regularity,  and  is 
occasional  and  incidental,  as  distinguished  from  "regular/'  ''sys- 
tematic," "periodic,"  and  "certain."    (Id.) 

WBIT  OF  BBYISW.    See  Gertiorail 
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